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Court  of  Appeals  on  the  first  day  of  January,  and  serve  as  Judges  of  said 
oouii  one  year." 
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STATE  OF  WEV  TOEK. 


At  the  September  Tenn,  A*  D.  1888. 


GsoBox  F.  MuKBo  V.  Elijah  HsROHAirr. 

H.  IL,  tbe  elder,  wti  born  In  SooUaDd,  and  at  an  early  daj  came  to  redda 
In  the  colony  of  New  Tork,  and  Hred  near  Fort  Miller,  when  be  reoalTed  a 
eonyeyance  of  certain  lands  >from  W.,  L.  A  Y.  in  1774.  Shortly  afterwarda, 
and  jnst  before  the  oommenoement  of  the  reTolntlonary  war,  he  went  to 
Mcmtreal,  and  always  afterwards  redded  in  Canada,  nntil  his  death,  in 
18Q2.  SM,  that  he  jras  an  aUen,  as  regards  the  state  of  New  York,  firom 
the  tima  of  (he  establishment  of  an  independent  goTemment  here,  nntil 
his  death. 

H.  M.,  the  younger,  son  of  H.  tf.  the  elder,  was  bom  in  New  Jersey,  in  abont 
1766 ;  went  with  Ids  tether's  flunfly  to  the  neighborhood  of  Fort  Miller, 
and  waa  left  there  with  his  mother  and  the  remainder  of  the  flunily  when  Ids 
fkther  went  to  Canada.  At  the  commencement  of  the  rerolntlonary  war 
his  mother  went  with  her  fiunUy,  consisting  of  this  son  and  fonr  other 
yoong  children,  to  the  dty  of  New  Tork,  where,  and  on  long  Island,  then 
also  in  the  pbsseedon  of  the  Britidi  anny,  they,  or  the  snrritors  of  them, 
remained  until  the  doee  of  the  war.  the  mother  and  all  the  children, 
except  this  son,  appeared  to  hare  died  during  the  war.  He  was  with  an 
aunt  on  Long  Island,  at  the  peace,  and  was  then  sent  for  by  his  fitther  to 
oome  to  him  in  Canada,  whither  he  accordingly  went,  bdng  then  about  17 
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yean  of  age ;  and  he  had  erer  since  resided  in  Canada,  in  the  same  town 
with  his  father,  whose  property  there  he  inherited. 

Meldf  that  H.  M.  the  younger  was,  equally  with  his  father,  bom  a  British 
subject }  that  he  did  not  become  a  citizen  of  New  York  by  force  of  the 
declaration  of  independence,  or  of  the  act  of  the  conTetation  of  July  16, 
1776,  affirming  that  all  persons  abiding  within  the  state  and  deriving  pro- 
tection ft'om  the  laws  of  the  same  owed  allegiance  to  .the  said  laws  and 
were  members  of  the  state;  because,  independently  of  his  minority,  he 
withdrew,  or  was  withdrawn  A'om  the  place  where  those  laws  practically 
operated,  and  was  placed  under  the  protection  of  the  British  goTcmment, 
in  a  locality  possessed  by  its  armies  and  wholly  under  its  .control.  Nor  did 
he  become  a  citizen  of  New  Tork  by  force  of  any  election  to  abide  therein, 
after  the  British  forces  were  withdrawn,  upon  the  conclusion  of  the  peace, 
for  the  reason  that  he  was  incapable,  from  his  non-age,  of  making  an 
actual  election,  and  did  not  attempt  to  do  so ;  and  that  if  he  did  remain 
here  foV  a  short  time  after  the  treaty,  no  election  could  be  inferred  from 
that  circumstance,  on  account  of  the  same  disability ;  especially  as  he  con- 
formed to  the  directions  of  his  father,  a  British  subject,  by  repairing  to  a 
British  colony,  at  once ;  and  hence  that  he  also  was  an  alien. 

Seldf  aho,  that  notwithstanding  his  alienage,  H.  M.  the  younger  could  inherit 
from  his  father,  who  was  never  attainted  of  treason,  the  lands  held  by  the 
latter  in  this  state,  by  force  of  the  treaty  of  peace,  of  1788,  and  the  subse- 
quent treaty  of  commerce,  of  1794. 

A  deed  purporting  to  be  executed  by  virtue  of  a  power  of  attorney  A*om  the 
owner  of  the  land,  which  power  is  not  proved,  affords  sufficient  color  of 
title  on  which  to  found  an  adverse  possession,  if  there  has  been  a  good 
constructive  occupation,  under  it. 

Where  a  grantee  of  a  large  tract  of  uncultivated  land  entered  upon  the  same, 
in  1797,  under  and  by  virtue  of  his  deed,  and  made  extensive,  valuable  and 
permanent  improvements,  erected  buildings,  and  paid  taxes  thereon ;  the 
cleared  portion  being  continuously  occupied  by  him  and  his  successors  in 
the  title,  and  by  his  and  their  lessees  and  tenants,  down  to  the  present  time, 
under  a  claim  of  title  to  the  whole  tract ;  and  the  uncleared  portion  of  the 
land  having  been  extensively  used  for  cutting  timber  for  the  market,  and 
for  fencing  and  fire  wood ;  JG^,  that  in  the  absence  of  any  subordinate 
allotment  which  would  limit  the  effect  of  such  entry  and  possession,  the 
whole  of  the  premises  included  in  the  deed  were,  by  force  of  the  9th  section 
of  the  article  of  the  revised  statute  relative  to  the  time  of  commencing 
actions  relating  to  real  property,  (2  J2.  S.  294,)  to  be  deemed  to  have  been 
held  adversely  to  persons  claiming  to  hold  under  a  subsequent  deed. 

« 

The  provinons  of  that  article  of  the  revised  statutes  were  not  intended  to 
introduce  a  new  rule,  applicable  only  to  future  cases,  but  are  declaratory 
of  the  then  existing  law. 

A  child  bom  here,  of  non-resident  parents,  and  now  residing  here,  is  prima 
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/«M  a  dtisen  of  this  itate,  notwithitukdliig  hia  mother  was  onlj  here  for 
tlie  purpose  of  being  oonflned. 
An  alien  may  take  by  purchase,  and  hold  against  all  parties  except  the  state 
<»imiiwi«g  under  an  inqoest  of  office. 

Appeal  from  the  Sapreme  Court,  (a)  The  action  was 
ejectment,  brought  to  recover  a  part  of  lot  No.  2  of  the  20th 
iJlotment  of  the  Kayaderosserae  patent  The  land  embraced 
in  that  tract  was  granted  by  Queen  Anne  to  Bip  Van  Dam 
and  twelve  other  persons,  by  letters  patent  dated  Novem- 
ber 2,  1708.  Both  parties  claimed  under  title  derived  from 
Yan  Dam.  There  had  been  a  partition  of  the  patent  by 
commissioners  acting  under  a  colonial  statute,  in  the  year 
1769,  but  the  court  held  that  there  was  a  defect  in  the  proof 
requisite  to  show  its  validity,  and  the  plaintiff's  claim  was 
therefore  limited  to  an  undivided  thirteenth  part  of  the  par- 
cel to  which  his  title  extended ;  and  as  he  did  not  appeal,  no 
question  is  now  made  respecting  the  partition.  The  com- 
plaint was  for  the  north  half  of  lot  No.  14  on  a  map  of  the 
Gransevoort  estate,  which  lot  was  allied  \o  lie  within  great 
lot  No.  2  above  mentioned ;  but  the  proof  showed  that  only 
l&fff  acres  of  said  lot  No.  14  lay  within  that  great  lot,  and 
hence  the  plaintiff's  claim,  and  the  judgment  which  he  recov- 
ered, was  further  limited  to  an  undivided  one  thirteenth  part 
of  those  16tVV  acres. 

The  plaintiff's  deduction  of  title  was  as  follows :  (1.)  The 
will  of  Bip  Van  Dam,  by  which  a  power  was  given  to  his  three 
executors,  or  the  surviyors  or  survivor  of  them,  to  sell  and 
convey  all  his  real  estate  not  specifically  devised.  (2.)  A 
deed  from  Bobert  Livingston,  jun.,  described  as  surviving 
executor  of  the  above  named  testator,  to  Jacob  Walton, 
1^  Isaac  Low  and  Anthony  Van  Dam,  dated  October  24,  1771, 

conveying  all  the  testator's  interest  in  the  Kayaderosseras 
patent  To  prove  the  death  of  the  other  two  executors,  Isaao 
Van  Dam  and  Thomas  Moore,  prior  to  the  date  of  this  deed, 
the  plaintiff  gave  in  evidence,  against  the  defendant's  objec« 

(a)8.C.,  26Barb.  888. 
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tios^  exemplified  copies  of  their  respectire  wills^  and  of  letters 
of  admiDistration  granted  thereon^  said  letters  being  of  the 
dates  of  May  7,  1750,  and  November  1,  1766,  respectively. 
(3.)  A  deed  from  Walton,  Low  and  Anthony  Van  Bam  to 
Hngh  Monro,  dated  Augast  30,  1774,  conveying  the  said  lot 
No.  2  of  the  aforesaid  patent,  with  the  exception  of  two  par- 
cels specified,  but  which  are  not  material  to  the  present 
question.  These  two  deeds  were  proved  by  exemplifications 
of  the  record  thereof.  (4.)  The  death  of  Hugh  Monro,  the 
last  named  grantee,  intestate,  in  the  year  1802,  at  Edwards- 
burg,  in  Canada,  leaving  his  son,  Hugh  Monro,  his  only  sur- 
viving descendant.  (5.)  A  judgment  in  the  Supreme  Court 
recovered  in  the  year  1852,  against  the  last  mentioned  Hugh 
Monro,  in  an  action  brought  by  him  against  Peter- Ganse- 
voort,  in  which  the  defendant  had  judgment  in  his  favor,  and 
costs.  It  was  shown  that  said  lot  No.  2  was  sold  on  execu- 
tion upon  the  judgment,  and  that  the  plaintiff  in  the  present 
action,  a  son  of  the  judgment  debtor,  acquired  the  title  of 
the  purchaser  by  redemption  upon  a  subsequent  judgment 
confessed  in  his  favor  by  said  debtor,  and  that  he  received 
the  sheriff's  deed. 

The  defendant  gave  in  evidence  ^  deed  from  Anthony 
Van  Dam,  by  Gerard  Walton  his  attorney,  to-  Peter  Ganse- 
voort,  jun.,  dated  June  17,  1797,  for  the  premises  in  ques- 
tion, but  no  power  of  attorney  to  Walton  was  proved.  It 
was  shown  that  Isaac  Low,  one  of  the  grantees  of  Bobert 
Livingston,  jun.,  was  attainted  of  treason  by  an  act  of  the 
legislature  of  New  York,  passed  October,  1779.  It  was  fur- 
ther proved  that  Peter  Gansevoort,  jun.,  died  in  1812,  having 
by  his  will  devised  the  premises  to  Catharine  Gansevoort, 
his  wife,  who  died  about  1831,  having  devised  her  real  estate 
to  her  executors,  Herman  and  Peter  Gansevoort,  in  trust  to 
sell.  They  conveyed  the  premises  in  question,  among  other 
lands,  to  Bansom  Sutfin  and  others  in  January,  1841,  who 
conveyed  the  north  half  of  lot  No.  14  on  said  m^p,  embracing 
said  premises,  to  the  defendant,  in  1848. 


!  • 
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The  defendant  also  gave  in  evidenoe,  from  the  original 
book  of  r^^trj  of  mortgagee  preserved  in  the  clerk's  office 
of  the  conntj  of  Albany,  the  registry  of  a  mortgage  purport- 
ing to  have  been  executed  by  Hogh  Monro  to  Jacob  Walton, 
Isaac  Low  and  Anthony  Van  Dam,  September  1, 1774,  by 
which  the  mortgagor  is  described  as  of  the  precinct  of  San^ 
toga,  in  the  connty  of  Albany.  It  is  oonditbned  for  the 
payment  of  355  pounds  10  shillings  lawful  money  of  the 
province  of  New  York,  in  one  year  from  date,  with  lawful 
interest,  and  conveys,  by  way  of  mortgage,  the  same  premises 
described  in  the  above  mentioned  deed  from  Walton  and  oth- 
ers to  Bfud  linnro.  Proof  was  also  given  to  show  the  alienage 
of  Hugh  Mnnro,  &ther  and  son,  and  of  the  plaintift  Objec- 
tions were  taken  by  the  plaintiff's  counsel  to  the  reception 
of  the  evidence  of  the  mortgage,  which  are  sufficiently  stated 
in  the  opinion.  The  defendant  also  gave  evidence  to  sustain 
the  defense  of  adverse  possession,  which  evidence  is  also 
referred  to  in  the  opinion. 

Various  objections  were  also  taken  by  the  defendant's 
counsel  in  the  course  of  the  trial,  and  upon  a  motion  for  a 
nonsuit  made  and  denied  at  the  conclusion  of  the  plaintiff's 
evidence.  The  court  directed  a  verdict  for  the  plaintiff,  sub-  ^ 
ject  to  the  opinion  of  the  Supreme  Court  at  a  general  term, 
the  defendant  insisting  that  the  evidence  of  adverse  posses- 
sion, and  the  presumption  of  a  conveyance  from  the  plaintiff, 
or  those  under  whom  he  claims,  should  be  submitted  to  the 
jury.  The  defendant's  couDsel  excepted,  and  a  verdict  was 
rendered  accordingly.  The  general  term  held  that  th^  plain- 
tiff was  entitled  to  recoyer  as  above  mentioned,  and  from 
that  judgment  the  defendant  brought  this  appeal 

W.  A.  Beach,  for  the  appellant 

I.  Chanting  that  the  plaintiff  is  entitled  to  recover  at  all, 
he  has  shown  title  only  to  an  undivided  thirteenth  of  the 
premises  in  dispute.    He  fails  to  prove  a  legal  partition  of 
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the  patent  of  Eayaderosseras^  under  the  act  of  1762.  This 
proposition  was  sustained  by  the  decision  below^  and  is  ac- 
quiesced in  by  the  respondent. 

II.  The  title  of  the  plaintiff  is  inoperative  and  void  by 
reason  of  the  alienage  of  those  through  whom  be  claims. 
First  Hugh  Munro  the  elder^  the  grandfather  of  the  plain* 
tiff,  was  of  Scottish  descent.  He  removed  to  Canada  just 
before  the  revolutionary  war^  and  remained  there  until  his 
death  in  1802.  Immediately  before  the  commencement  of 
hostilities^  and  doubtlessly  in  anticipation  of  them,  he 
abandons  his  ^  residence  and  family,  adheres  to  his  Eng- 
lish allegiance,  and  without  business  employment  remains 
under  British  jurisdiction  until  his  death,  some  five  years 
after  the  treaty  of  peace.  He  was  therefore  an  alien,  and 
unquestionably  a  tory  refugee.  Had  he  been  a  native  of  this 
country,  his  flight  prior  to  the  establishment  of  our  independ- 
ence,  and  continued  absence  under  a  hostile  allegiance  until 
his  death,  would  have  rendered  him  an  alien.  {Oraer  v.  Soag^ 
3  Hill,  79,  81,  82 ;  Inglia  v.  Trustees  dc,  3  Peters,  99, 121 ; 
2  Kenfs  Com,  40,  41.)  Second,  Hugh  Munro  2d,  father  of 
the  plaintiff,  was  an  alien.  He  was  born  in  1766  and  previous 
to  September  of  that  year.  The  precise  date  of  hi?  birth  is  not 
given,  but  it  appears,  that  when  his  deposition  was  taken  in 
September,  1855,  he  was  eighty-nine  years  old  and  upwards. 
He  removed  to  Canada  when  sixteen  or  seventeen  years  old. 
If  he  was  full  seventeen,  his  removal  from  the  United  States 
was  just  prior  to  the  treaty  of  peace,  September  3,  1783, 
and  in  the  same  year.  The  general  statement  in  his  deposi- 
tion, that  he  left  a  year  or  two  after  the  close  of  the  revolu- 
tionary war,  is  incorrect.  The  time  of  his  birth,  and  his  age 
when  he  removed  to  Canada,  are  decisive  upon  this  point. 
He  was,  therefore,  an  alien,  though  born  within  the  United 
states.  He  was  bom  a  British  subject,  and  remains  such 
unless  he  elected  to  become  an  American  citizen.  ''As  a  gen- 
eral rule,  the  character  in  which  the  American  ante  nati  are 
to  be  considered,  will  depend  upon,  and  be  determined  by 
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the  situation  of  the  party,  and  the  election  made  at  the  date 
of  the  declaration  of  independence,  according  to  our  rule ; 
or  treaty^of  peace,  according  to  the  British  rule."     (3  Peters, 
181 ;  3  Hill,  83.)    In  Peck  v.  Toucey,  (26  Wend.  621,  622,) 
Chancellor  Walwobth  evidently  considers  the  close  of  the 
war  as  the  period  at  which  the  election  is  to  be  determined* 
If  BO,  and  regarding  the  party  as  an  adult,  the  removal  to 
Canada  prior  to  the  treaty  of  peace  was  an  election  to  continue 
a  British  subject.    It  was  an  imequivocal  adhesion  to  the 
cause  of  the  enemy,  and  a  disclaimer  of  American  citizenship. 
This  rule  is,  however,  inapplicable  to  Hugh  Munro  2d,  from 
his  inability  to  elect  his  allegiance.    He  was  an  infant  ante 
natuSy  and  at  no  time  during  his  continuance  in  the  United 
States  capable  of  such  election.  His  citizenship  must  therefore  ' 
be  determined  by  hb  conduct  after  arriving  at  fuU  age.    At 
seventeen  years  of  age  he  left  the  country,  at  the  call  of  his 
father,  and  has  remained  ever  since  and  still  abides  under  Brit* 
ifih  rule.    The  election  thus  made  for  him  by  his  father,  he 
thereby  ratified.    The  ratification  relates  back,  and  has  the 
same  effect,  as  if  the  election  had  been  effectually  made  by 
himself  at  the  time  of  his  removal.    (3  Peters,  123,  126.) 
Third.  Hugh  Munro,  the  son,  could  not  therefore,  at  com- 
mon law,  take  title  to  the  land  in  question,  as  heir  to  his 
father.    Although  an  alien  could  hold  under  grant  or  devise, 
subject  to  forfeiture  to  the  state,  he  could  not  either  trans- 
mit or  acquire  title  by  descent.    Hence  the  plaintiff  took 
nothing  by  his  purchase  under  the  execution  against  his 
father.     (Jackson  v.  Adams ^  7  Wend.  367 ;  The  People  v. 
Irviny  21  id.  128 ;   Wadsworth  v.  WadsvHyrth,  2  Kern.  376, 
380 ;   Wright  v.  Sadler ^  20  N.  Y.  Rep.  320,  324)    Fourth. 
Nor  can  the  plaintiff  claim  as  heir  of  Hugh  Munro  the  elder, 
under  the  rule,  that  an  ^' alien  can  not  interrupt  the  descent 
to  others,  and  the  inheritance  descends  to  the  next  of  kin 
who  is  competent  to  take,  in  like  manner,  as  if  no  such  alien 
existed.''    This  doctrine  applies,  only  where  ^Hhe  claimant 
does  not  make  title  through  the  alien,"  but  can  deduce  ped- 
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igree  from  the  person  dying  seised,  by  leaving  out,  or  passing 
by  the  alien.  (McLean  y.  Stoantony  3  Eem.  535.)  Fifth. 
The  treaties  between  the  United  States  and  Great  Britain,^ 
of  1783  and  17H  ^^^  ^^^  enable  Hugh  Munro  the  2d,  to  in- 
herit the  lands  in  dispute.  The  provisions  applicable  are  as 
follows : 

Article  YI,  1783.  '^  That  there  shall  be  no  future  confisca- 
tions made,  nor  any  prosecutions  commenced  against  any  per- 
son, or  persons,  for,  or  by  reason  of  the  part  which  he,  or  they 
may  have  taken  in  the  present  war ;  and  that  no  person  shall, 
on  iiiat  account,  suffer  any  future  loss,  or  damage,  either  in 
his  person,  liberty,  or  property ;  and  that  those  who  may  be 
in  confinement  on  such  chaiges,  at  the  time  of  the  ratifica- 
tion of  the  treaty  in  America,  shall  b^  immediately  set  at 
liberty,  and  the  prosecutions  so  commenced  shall  be  discon- 
tinued// 

Article  IX,  1794  ''It  is  agreed  that  British  subjects  who 
z&ow  hold  lands  in  the  territories  of  the  United  States,  and 
American  citizens  who  now  hold  lands  in  the  dominions  of 
his  majesty,  shall  continue  to  hold  them  according  to  the 
nature  and  tenor  of  their  respective  estates  and  titles  therein ; 
and  may  grant,  sell  or  devise  the  same  to  whom  they  please, 
in  like  manner  as  if  they  were  natives ;  and  that  neither 
they,  nor  their  heirs  or  assigns,  shall,  so  far  as  may  respect 
the  said  lands  and  the  l^al  remedies  incident  thereto,  be 
regarded  as  aliens.''  (a.)  Although  the  treaty  of  1783  gavo 
British  subjects,  within  its  description,  capacity  to  transmit 
lands  by  descent,  it  must  nevertheless  be  to  a  citizen.  (Brown 
y.  Sprague,  5  Denio,  545.)  (&.)  That  of  1794  does  not 
remedy  the  oljjection.  It  supplies  a  defect  in  the  preceding 
treaty,  and  enables  an  alien  then  holding  lands,  to  grant,  sell 
or  devise^  not  to  transmit  by  descent.  '  The  latter  power  ex- 
isted under  the  treaty  of  1783,  htA  with  the  limitation  that 
the  descent  must  be'  to  a  citizen.  The  latter  branch  of  Ar- 
ticle IX  does  not  enlarge  the  previous  declaration  of  power. 
It  is  but  cumulative  and  confirming,  authorising  heirs  and 
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assigns,  to  take  by  grant  or  devise,  notwithstanding  the 
alienage  of  the  grantor  or  devisor.  The  only  object  was  to 
confer  upop  the  then  alien  holder,  the  full  rights  of  citizen* 
ship,  as  regarded  such  lands,,  with  power  to  grant,  sell  or 
devise,  and  nothing  more.  It  certainly  was  not  meant  to 
exalt  the  British  subject  above  an  Amei^ican  citizen,  in  his 
capacity  to  transmit  American  soil,  so  that  an  alien  heir 
could  take  by  descent  from  an  alien,  while  he  could  not  from 
a  citizen.  Nor  was  it  intended  to  perpetuate  alien  claims 
within  the  Union,  so  that  all  tory  titles  existing  at  the 
treaty  might  be  indefinitely  continued  in  non-resident  for- 
eigners. Alien  heirs  can  not  inherit  from  native  citizi^ns. 
It  would  be  a  singular  anomaly,  if  nevertheless,  an  alien 
may  inherit  from  an  alien,  to  the  end  of  time,  (c.)  The 
construction  of  the  treaty  of  1794  is  not  controlled  by  the 
decision  in  the  case  of  the  Duke  of  Cumberland  v.  OraveSy 
(3  Seld.  305.)  That  arose  under  the  statute  of  1798,  the 
phraseology  of  which  clearly  indicates  the  intpnt  of  the  legis- 
lature to  enable  alien  heirs  not  only  to  inherit,  but  to  trans- 
mit the  estate,  (d.)  The  general  doctrine,  that  the  division 
of  an  empire  works  no  forfeiture  of  a  right  previously  ac- 
quired, is  inapplicable  to  this  case.  At  the  time  of  the 
revolution  there  was  no  existing  right.  Hugh  Munro  the 
elder,  was  then  a  British  subject,  undoubtedly  a  tory  refugee. 
He  was  a  non-resident,  having  no  privilege  of  citizenship, 
nor  had  his  descendants  any  then  existing  rights  through 
him.  All,  either' can  claim,  must  come  through  the  benevo- 
lence of  the  treaties  of  1783  and  1794.  (KeUy  v,  Harrisonj 
2  John.  Cas.  29,  32;  Orsed  v.  Jffbagr,  3  Hill,  79.)  (e.)  The 
alien  statutes  of  1798  and  1819  apply  only  to  oonveyancea 
thereafter  made.  Those  of  1802  and  1808  are  limited  to 
aliens  who  became  inhabitants  of  this  state,  as  distinguished 
from  the  colony.  And  they  are  merged  in  the  act  of  1825 
or  subsequent  statutes,  none  of  which  influence  the  question 
at  bar.  (Laws  of  1825,  p.  427 ;  2  E.  S.  3d  ed.  p.  4,  §§  16, 
18 ;  Laws  of  1834,  ch.  272 ;  Kennedy  v.  Wood,  20  Wend. 
N.  Y.  E.— 28.  2 
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230.)  The  act  of  1843,  chap.  87,  reaches  only  naturalized 
citizens,  who  have  previously  acquired  land.  And  it  only 
relieves  the  disability  of  the  party  cUiming  its  benefit.  It 
does  not  enable  him  to  inherit,  when  the  obstacl(?  arises  from 
the  alienage  of  an  ancestor.  (Redpath  v.  Bich,  3  Sand.  79.) 
III.  The  defendant  has  established  perfect  title  by  adverse 
possession.  It  commenced  in  1797  under  an  entry  by  Peter 
Gansevoort,  jun.,  claiming  by  deed  from  Anthony  Van  Dam, 
by  his  attorney  Gerard  Walton.  This  title  and  correspond- 
ing possession  was  traced  by  regular  deduction  to  the  defend- 
ant. The  evidence  shows  that  the  tract  occupied  by  Peter 
Gansevoort,  jun.  comprised  about  1500  acres,  of  which  up- 
wards of  200  acres  were  cleared,  fenced  and  cultivated  in  the 
year  1800.  He  built  a  saw  mill  and  grist  mill  and  various 
dwellingiB,  conducting  quite  extensively  the  lumbering  and 
agricultural  business,  as  well  as  a  grist  mill.  He  and  his 
successors  uniformly  claimed  title,  exercising  the  usual  acts 
of  ownership.  They  cultivated,  paid  taxes,  performed  high- 
way labor,  leased  portions  of  their  premises  and  annually  cut 
wood  and  timber  over  the  whole  tract.  It  was  occupied  as 
one  lot,  or  known  farm,  until  after  1833,  when  it  was  sub- 
divided. It  appeared  that,  during  the  present  century,  it 
had  not  been  the  custom  in  that  section  of  the  country  to 
fence  timber  lands.  First  The  deed  from  Gerard  Walton, 
as  attorney,  was  a  sufficient  basis  for  an  adverse  possession, 
without  further  proof  of  the  death  either  of  Low  or  Van  Dam. 
Low  was  attainted  in  1779 ;  he  was  civiliter  mortuus.  The 
recital  in  the  deed  of  the  power  of  attorney  to  Walton,  after  so 
great  lapse  of  time  and  continued  possession,  under  the  deed,  is 
sufficient  proof  of  authority.  (Doe  v.  Fhelpa,  9  John.  169; 
Doe  Y.Campbelly  10  id.  479.)  Second.  It,  at  any  rate,  give» 
abundant  color  of  tithy  upon  which  to  construct  an  adverse 
possession.  There  is  claim  of  title  under  a  written  instrument. 
Third,  Conceding  that  Peter  Gansevoort,  jun.  had  notice  of 
an  outstanding  claim  to  the  lands  covered  by  his  des/ed,  either 
on  the  part  of  Hugh  Munro,  or  the  state,  or  both,  he  and  his 
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for  the  supply  of  fuel,  and  for  the  ordinary  use  of  the  occu-* 
pants,  and  for  lumbering,  which  was  the  "ordinary  use'*  of 
that  early  period.  (2.)  It  is  also  embraced  by  the  fourth 
subdivision  of  the  same  section.  It  was  a  known  farm, 
partly  improved,  with  a  portion  left  uncleared  and  uninclosed 
according  to  the  custom  of  the  adjoining  co]antry.  (a.)  The 
tract  occupied  by  Gansevoort  was  a  known  farm.  It  was 
occupied  together  and  known  as  the  Gansevoort  farm  for 
more  than  half  a  century.  It  was  a /arm,  though  embracing 
large  quantities  of  timber  land  used  for  lumbering ;  and  the 
occupants  were  farmers,  thdugh  uniting,  the  occupation  of 
lumbermen.  In  the  early  settlement  of  the  country  the  two 
pursuits  were  identical.  The  farmer  was  of  necessity  a  lum- 
berman. It  is  the  same  still,  in  the  less  populous  inland 
districts.  T^hat  a  portion  of  a  known  farm  is  dedicated  to 
lumbering  does  not  affect  its  character,  so  long  as  it  corres- 
ponds with  the  customs  of  the  country.  The  question  is 
not  to  be  determined  by  any  technical  definition  of  a  farm, 
or  farmor,  but  by  the  habits  and  sentiments  of  the  particular 
locality.  (6.)  Under  this  subdivision  four,  three  things  only 
are  required :  A  known  farm,  part  improvement,  the  residue 
uncleared  and  uninclosed  in  accordance  with  surrounding 
custom.  It  is  not  necessary  to  lumber,  cut  fuel  or  fencing 
.  timber,  or  practice  any  other  act  of  ownership.  The  evidence 
in  the  case  at  bar  certainly  establishes  this  character  of  pos- 
session, (c.)  The  history  of  legislation  on  this  subject  shows 
that  it  was  the  design  of  the  legislature  to  leave  the  question, 
as  to  the  quantity  of  land  which  might  be  possessed  under 
the  stattfte,  to  the  custom  of  the  locality.  The  revisers,  in 
their  report,  proposed  a  maximum  limit  of  200  acres,  to  be 
contiguous  to  the  part  occupied,  and  in  a  square  form  as  near 
as  might  be.  (3  Bevisors'  Bep.  ch.  4,  p.  5.)  This  was 
rejected  by  the  legislature,  leaving  the  quantity  to  be  deter- 
mined by  the  limits  of  a  known  farm,  occupied  according  to 
the  habits  of  the  vicinity.  The  original  report  of  this  section 
83j  with  the  remarks  of  the  revisers  attached^  confirms  the 
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preceding  yiew,  and  shows  that  the  fourth  subdivision  was 
framed  expressly  to  escape  the  uncertainty  of  the  common 
law,  and  the  inapplicable  rules  of  the  English  doctrine, 
founded  upon  a  dense  population  and  the  highest  cultivation. 
'The  cases  of  Jackson  v.  Woodruff,  (1  Cowen,  276, 286,)  and 
Sharp  V.  Brandow,  (15  Wend.  597,)  are  both  inapplicable. 
The  former  was  decided  before  the  revision.  The  latter  lim 
ited  the  adverse  possession  to  actual  improvement,  and  did 
not  present  the  question  here  involved.  (Simpson  v.  Dovm 
ing,  23  Wend.  316,  322.) 

IV.  All  necessary  conveyances  will  be  presumed,  to  uphold 
a  possession  such  as  the  defendant  represents.  (Johnson  v. 
Warford,  7  Wend.  62 ;  Eoyt  v.  Garter,  16  Barb.  212,  220.) 

V.  The  defendant,  as  mortgagor  in  possession,  may  defend 
an  action  of  ejectment  by  the  true  owner.  First.  A  mort- 
gagee having  possession  of  the  land  after  forfeiture,  by  the 
assent  of  the  mortgagor,  or  b^  any  legal  mode,  is  entitled  to 
retain  his  possession  until  his  debt  is  paid.  (Jackson  v. 
Bowen,  7  Cowen,  13 ;  The  same  v.  Myers,  11  Wend.  533 ; 
Van  Duyne  v.  Thayre,  14  id.  233 ;  Phyfe  v.  Riley,  15  id. 
248;  JFaWngr  V.  iS'myM,  2  Barb.  Ch.  119 ;  St.  John  yr.  Bump- 
stead,  17  Barb.  100.)  Second.  The  possession  of  a  mort- 
gagee, continued  a  length  of  time  after  forfeiture,  to  bar  an 
entry,  will  be  presumed  to  have  originated  under  legal  pro- 
ceedings, or  with  the  assent  of  the  fiortgagor.  Third.  The 
mortgage  from  Hugh  Munro  to  Jacob  Walton,  Isaac  Low 
and  Anthony  Van  Dam  was' sufficiently  proven.  It  was  reg- 
istered in  the  customary  form,  and  certified  by  the  original 
attestation  of  the  clerk,  as  of  the  day  of  the  registry.  There 
was  then  no  other  mode  of  record,  or  of  preserving  proof  of 
conveyances.  Communis  error  facit  jus.  Fourth.  The 
mortgage  followed  the  title  of  the  original  mortgagees.  Their 
conveyance  of  the  mortgaged  premises  with  covenants  ope- 
rated as  an  assignment  of  their  mortgage  interest. 

VI.  The  court  erred  in  directing  a  verdict,  and  refusing 
liberty  to  the  defendant  to  take  the  opinion  of  the  jury  upon 
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the  questions  of  fact  involved.  First  The  several  questions 
of  fact  involved  in  the  defense  of  adverse  possession — such  as 
the  nature  and  extent  of  the  defendant's  possession;  and 
whether  according  to  the  usages  of  the  country — belonged 
exclusively  to  the  jury.  (Jackson  v.  Joy,  9  John.  102; 
Clapp  V.  Bromagham,  9  Cowen,  530.)  Second,  The  case 
should  have  been  submitted  to  the  jury  upon  the  presump- 
tion of  a  conveyance  and  of  foreclosure.  (Sckauber  v.  Jack- 
son,  2  Wend.  12,  59;  63 ;  Briggs  v.  Prosser,  14  id.  227, 229.) 

Oeo.  Gl  MungeVj  for  the  respondent. 

I.  The  objections  to  the  admission  of  the  records  of  the 
wills  of  Isaac  Van  Dam  and  Thomas  Moore,  and  of  the  let- 
ters of  administration  granted  thereon,  and  to  the  deed  from 
Livingston  to  Walton,  Low  and  Van  Dam,  were  each  prop- 
erly overruled,  because  those  fecords  were  competent,  and 
prima  facie  evidence  of  the  death  of  Isaac  Van  Dam  and 
Thomas  Moore,  respectively.  (1  Green.  Ev.  §  550,  and  cases 
cited  in  the  note;  2  id.  %  278,  d.;  French  v.  Frazier's 
Adm'rSy  7  J.  J.  Marsh,  425;  Russell  y:  Jackson,  22  Wend. 
277;  McNair  v.  Ragland,  1  Dev.  Ch.  553;  French  v. 
French,  1  Dick,  268 ;  Jaffers  v.  RadcUff,  10  N.  H.  242  j 
Doe  V.  Penfoldj  8  C.  &  P.  536 ;  Newman  v.  Jenkins,  10 
Pick.  515 ;  Fosgate  v.  Herkimer  Man/,  Co,  12  Barb.  352.) 

II.  The  motion  for  a  nonsuit,  at  the  close  of  the  plaintiff's 
case,  was  properly  denied.  The  second  ground  of  the  motioif 
has  been  disposed  of  by  the  court  below.  The  third  ground  is  a 
mere  repetition  of  the  question  involved  in  the  preceding  point. 
The  fourth  ground  was  not  insisted  on  in  the  court  below.  It 
is  hardly  necessary  to  say  that  the  similarity  of  names  is  prima 
facie  sufficient.  (Jackson  v.  King,  5  Cowen,  237.)  The  re- 
maining question  is  that  presented  by  the  6th,  7th  and  8th 
grounds,  viz.  the  alienism  of  the  plaintiff  and  his  predeces- 
sors. 1.  The  9th  article  of  the  treaty  of  1794  between  the  two 
governments  of  Great  Britain  and  the  United  States,  (1  U.  S, 


Sept  1863.]  MuNBO  v,  Mebchakt.  23 

Argument  for  Respondent. 

Laws,  206^  by  Bioren  &  Duane,)  (done  disposes  of  this  qaes- 
tion.  That  article  is  as  follows:  ^'It  is  agreed  that  British 
subjects  who  now  hold  lands  in  the  territories  of  the  United 
States,  and  American  citizens  who  now  hold  lands  in  the 
dominions  of  his  majesty,  shall  continue  to  hold  them  accord* 
ing  to  the  nature  and  tenure  odT  their  respective  estates  and 
titles  therein,  and  may  grant,  sell  or  devise  the  same  to  whom 
they  please,  in  like  manner  as  if  they  were  natives ;  and  that 
neither  they,  nor  their  heirs  or  assigns,. shall,  so  far  as  may 
respect  the  said  lands  and  the  legal  remedies  incident  thereto, 
be  regarded  as  aliens/'  The  uniform  construction  given  to 
this  article  by  both  British  and  American  courts,  is,  that  it 
applies  to  all  persons  who  were  living  and  had  existing  titles 
at  the  date  of  the  treaty,  and  that  it  saves  to  such  perpons 
and  their  heirs  and  assigns  such  estates,  unaffected  by  any 
question  of  alienism.  It  is  also  held  that  possession  is  not 
necessary,  but  only  an  existing  title.  (Orser  v.  Hoagy  3  Hill, 
79 ;  Hughes  v.  Edwards j  9  Wheat.  489 ;  Shanks  v.  Dupont, 
3  Pet.  242 ;  SuUon  v.  Sutton,  1  Buss.  &  Mylne,  633.)  The 
tenn  heirs  and  assigns,  in  the  article,  is  not  to  be  restricted 
to  immediate  descendants,  but  is  to  be  extended  indefinitely 
until  the  title  reaches  a  citizen.  Such  is  the  literal  construc- 
tion of  the  expression,  and  such  is  the  obvious  design  and 
policy  of  the  whole  treaty.  This  construction  was  evidently 
in  the  minds  of  the  court  in  Jackson  v.  Lunn,  (3  John.  Cas. 
109,)  and  Jackson  v.  Wright,  (4  John.  79,)  although  neither 
case  rendered  an  adjudication  of  the  precise  point  necessary. 
There  are  several  analogous  cases  in  this  state.  (Jackson  v. 
Adams,  7  Wend.  367;  Ooodell  v.  Jackson,  20  tfohn.  707; 
Jackson  v.  Etz,  5  Cowen,  314;  Jackson  v.  Lervey,  Id. 
397 ;  Duke  of  Cumberland  v.  Graves,  3  Seld.  305.)  Hugh 
Munro  the  elder,  [Walton,  Low  and  Van  Dam's  grantee,] 
being  alive  at  the  date  of  the  treaty  and  holding  an  existing 
title,  would  have  conferred  a  good  title  upon  both  Hugh 
Munro  the  younger,  and  the  plaintiff,  even  had  they  both 
been  aliens  and  taken  by  descent  from  him.    2.  But  it  may 
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be  well  to  look  at  the  precise  case  of  each  of  these  persons, 
(a.)  Hugh  Munro  the  elder,  was  undoubtedly  an  alien,  hav- 
ing left  this  country  prior  to  the  revolution,  and  never  re- 
turned. But  his  title  waa.not  disturbed  by  that  war.  It  is 
a  well  settled  principle  that  revolutions  or  changes  in  govern- 
ments do  not  of  themselves  work  a  forfeiture  of  previously 
vested  rights.  (Orser  v.  Hoag,  3  Hill,  79  ;  Soc.  dtc,  v.  Neto 
Haven,  8  Wheat.  464-81.)  (6.)  Hugh  Munro,  the  younger, 
was  not  an  alien  ;  he  was  born  in  New  Jersey,  in  1764  or  6, 
and  remained  in  this  country  until  a  year  or  two  after  the 
close  of  the  revolutionary  war*  He  was  born  upon  the  soil, 
and  remained  long  enough  after  the  close  of  the  war  to  make 
his  election,  and  to  owe  allejj;iance  to  tliis  country.  (Jackson 
V.  White,  20  John.  313  ;  Orser  v.  Hoag,  3  Hill,  79  ;  Inglis 
V.  Trustees  of  Sailors*  Snug  Harbor,  3  Peters,  121  ;  Orr  v. 
Hodgson,  4  Wheat.  453.)  (c.)  The  plaintiff  is  not  an  alien. 
He  was  born  in  this  country,  and  under  the  present  govern- 
ment. That  fact  alone,  irrespective  of,  or  rather  despite,  all 
other  considerations,  makes  him  a  native  born  citizen.  (Bac. 
Ab.  tit.  Alien,  A  ;  Com.  Dig.  Alien,  A.  &  B  ;  7  Co.  19, 
Calvin's  Case ;  1  Blk.  Com.  236-74 ;  2  Kent  Com.  37-50 ; 
Lynch  v.  Clark,  1  Sand.  Ch.  E.  583,  in  point)  Moreover 
he  acquires  title  by  purchase,  and  not  by  descent,  which  title 
is  good  until  office  found.  Under  first  proposition,  see  Evert* 
son  V.  Sawyer,  (2  Wend.  507 ;)  Catlin  v.  Jackson,  (8  John. 
520  ;)  Rich  v.  Baker,  (3  Denio,  79  ;)  Cooper  v.  Galbraith, 
(3  Wash.  C.  C.  546.)  Under  last  proposition,  see  The  Peo- 
ple V.  Conklin,  (2  Hill,  67;)  Fair/ax,  dev.  v.  Hunter's 
Lessees,  (7  Cranch,  648.) 

III.  The  motion  *for  a  nonsuit,  at  the  close  of  the  defend-  * 
ant's  case,  was  properly  denied.  1.  The  defendant  failed  to 
establish  an  adverse  possession  of  the  premises,  (a.)  It  can 
not  be  pretended  that  a  case  of  actual  adverse  possession  was 
made  out.  The  evidence  fails  to  show  a  pedis  possessio  for  a 
period  exceeding  ten  years  before  the  commencement  of  this 
action,     (b.)  The  nature  of  the  use  or  occupancy  has  not  been 
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such  as  to  make  the  case  one  even  of  constructiye  adverse 
possession.'  The  doctrine  of  constructive  adverse  possession 
in  this  state,  although  originating  with  the  courts,  (Jack-' 
son  V.  BoweUy  1  Gaines,  358 ;  Jackson  v.  Elston^  12  John. 
452 ;  Jackson  v.  Woodruffs  1  Cowen,  276 ;  Jackson  v. 
RichardSj  6  Cowen,  617,)  now  rests  wholly  upon  statutory 
provision.  (3  E.  8.  603,  §§  82,  83,  6th  ed.)'  The  section 
defining  the  nature  of  the  occupancy  is  in  the  following  lan- 
guage : 

"For  the  purpose  of  constituting  an  adverse  ^possession  by 
any  person  claiming  a  title  founded  upon  a  written  instru- 
ment, or  a  judgment  or  decree,  land  shall  be  deemed  to  have 
been  possessed  and  occupied  in  the  following  cases : 

1st.  Where  it  has  been  usually  cultivated  or  improved. 

2d.  Where  it  has  been  protected  by  a  substantial  en- 
closure. 

3d.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel  or  fencing  timber  for  the  purposes  of  husbandry, 
or  the  ordinary  use  of  the  occupant. 

4th.  Where  a  known  farm  or  a  single  lot  has  been  partly 
improved,  the  portion  of  such  farm  or  lot  that  may  have  been 
left,  not  cleared  or  not  enclosed  according  to  the  usual  course 
and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  im- 
proved or  cultivated."     (§  83.) 

Has  the  possession  in  this  case  been  of  either  of  the  kinds 
specified  in  this  section  ?  1st.  It  is  hardly  necessary  to  dwell 
upon  the  first  two  subdivisions.  2d.  The  obvious  construc- 
tion of  the  third  subdivision  is  to  read  the  expressions  in 
regard  to  fuel  and  fencing  timber  in  connection  with  the  re- 
maining expressions.  In  other  words,  the  inquiry  is  not 
whether  the  premises  have  been  used  for  a  supply  of  fuel  or 
fencing  timber  simply,  but  for  the  supply  of  fuel  or  fencing 
timber  for  the  purposes  of  husbandry ^  (yr  the  ordinary  use 
of  the  occupant.  The  history  of  the  subdivision  confirms  this 
view.    The  revisers  reported  as  follows :  "  Where,  although 
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Bot  enclosed,  it  has  been  used  for  the  supply  of  fuel  or  fenc- 
ing timber  for  the  purposes  of  a  farm  of  which  it  forms  a 
part."  Under  the  subdivision  in  this  form  there  would 
manifestly  have  been  but  two  cases,  viz,  either^  of  fuel  or 
fencing  timber,  with  the  limitation  on  both  of  a  use  for  the 
purposes  of  a  farm  of  which  the  parcel  formed  a  part.  The 
legislature,  tfowever,  preferring  a  wider  range,  struck  out  the 
revisers'  single  limitation,  and  inserted  the  present  double 
limitation.  The  construction  here  submitted  is  given  to  the 
subdivision  by  Mr.  Justice  Wright,  in  the  People  v.  Liv- 
ingston^  (8  Barb.  255-63.)  The  first  inquiry  then,  under 
this  subdivision  is,  whether  the  premises  have  been  used  for 
the  supply  of  fuel  or  fencing  timber.  If  that  can  not  be 
answered  affirmatively,  there  is  an  end  of  the  case  under  this 
subdivision.  The  response  must  be  a  prompt  negative,  for 
it  does  not  appear  that  a  single  stick  of  fuel  or  fencing  tim- 
ber has  ever  been  taken  from  the  premises.  3d.  Does  the 
case  fall  within  the  fourth  subdivision?  The  controlling 
inquiry  under  this  subdivision  is,  has  the  quantity  of  un- 
cleared or  unenclosed  land  accorded  with  the  usage  of  partly 
improved  farms,  or  single  lots  of  the  adjoining  country  ? 
The  revisers  in  their  notes  on  this  subdivision,  (3  R.  S.  700, 
2d  ed.)  say,  that  "it  is  adapted  to  a  peculiar  state  of  country, 
and  is  in  conformity  to  the  principle  adopted  by  the  Supremt? 
Court  in  6  Cowen,  679.  Instead  of  an  arbitrary  rule,  which 
the  cunning  may  evade  and  to  which  false  witnesses  may  adapt 
their  testimony,  it  presents  the  principle  which  governs  in 
commercial  and  other  cases  of  appealing  to  the  common  usage 
or  custom,  of  which  jurors  will  be  the  very  best  judges." 
Cowen,  J.  in  Simpson  v*  Downing^  (23  Wend.  316,)  said 
that,  "  the  ideal  possession  can  not  be  extended  by  a  written 
instrument  beyond  the  size  of  the  lot  or  farm  partly  .occu- 
pied. The  size  must  accord  with  the  usage  of  the  adjoin^ 
ing  country."  The  custom  here  spoken  of  by  the  statute, 
the  revisers  and  vthe  court,  is  a  particular  custom,  and  con- 
cerns simply  the  size  of  partly  improved  farms,  and  the  size 
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thereon  of  UQcIeared  and  unenclosed  lots,  and  is  not  at  all 
ther  custom  to  which  the  only  evidence  given  by  the  defend* 
ant  pointed,  viz.  the  custom  of  generally  inclosing  timber 
lands.  Such  an  inquiry  contained  none  of  the  features  of 
the  statutory  custom,  and  was  quite  irrelevant.  On  this 
general  subject  of  constructive  adverse  possession,  the  cases 
of  Jackson  v.  Oltz,  (8  Wend.  441,)  Sharp  v.  BrandoWy  (15 
id.  597.)  and  Lane  v.  Gould,  (10  Barb.  254,)  in  addition  to 
those  already  cited,  are  worthy  of  perusal.  All  the  cases 
since  the  revised  statutes,  will  be  found  to  follow  the  statu- 
tory rule  as  their  sole  guide,  and  to  evince  no  disposition  to 
enlarge  or  vary  it.  Indeed  the  statute  has  been  pronounced 
merely  declaratory.  {Simpson  v.  Downing ,  23  Wend.  320-2.) 
2.  The  defendant  can  not  be  regarded  as  a  mortgagee  in  pos-^ 
session,  (a.)  No  mortgage  was  proven.  (J.)  The  registry 
record,  offered  in  evidence,  does  not  purport  to  be  a  copy  of 
the  mortgage,  but  only  an  abstract  of  it,  and  the  colonial 
act  does  not  make  the  registry  evidence  of  the  mortgage. 
(1  N.  T.  Laws,  324,  by  Van  Schaack.)  Aside  from  statu- 
tory regulation,  it  is  a  familiar  rule  that  public  records  and 
official  registers  are  evidence  only  of  such  facts  as  are  re- 
quired to  be  recorded  in  them,  or  which  occurred  in  the 
presence  of  the  registering  officer.  (1  Greenlf.  Ev.  §  493 ; 
Baker  v.  Kingsland,  10  Paige,  366 ;  Newman  v.  Doe,  4  How. 
(Miss.)  522;  Rex  v.  Glapham,  4  Car.  &  P.  29;  Wihen 
V.  Low,  3  Stark.  63 ;  Jackson  v.  Leggett,  7  Wend.  377 ; 
MrCravey  v.  Bemson,  19  Ala.  430.)  The  precise  point  was 
adjudicated  in  Den  v.  Gustis,  (7  Halst.  42,)  under  a  statute 
of  New  Jersey*  substantially  the  same  as  our  colonial  act. 
See  also  Quay  v.  Eagle  Fire  Ins.  Go.,  (Anth.  N.  P.  173.) 
The  colonial  act  in  question  is  a  mere  statute  of  notice,  and 
has  never  been  regarded  otherwise. 

The  courts  have  uniformly  spoken  of  it  as  such,  and  the 
history  of  our  recording  and  registry  statutes  shows  this  to 
be  the  case. 

Those  in  regard  to  deeds  have  always  provided  for  their 
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recordings  and  made  th^  record  evidence.  Those  relative  tc 
mortgages,  on  the  other  hand,  have  uniformly,  until  the  year 
1822,  directed  a  mere  registry,  with  no  force  as  evidence, 
and  since  1822  no  statute  can  be  produced  which  affects  to 
change  the  colonial  or  earlier  statutes  from  their  original 
character  of  mere  registry  acts.  (Fort  v.  Burchy  6  Barb.  60.) 
Eveti  if  the  mortgage  be  proven,  no  one,  since  the  mortgagee, 
has  been  shown  to  have  any  interest  in  it.  The  only  ground 
for  such  a  claim  is  an  instrument,  which  for  the  present  pur- 
pose, it  may  be  conceded,  is  a  deed  of  the  mortgaged  prem- 
ises from  the  mortgagee.  It  is  well  settled  that  such  an 
instrument  does  not  carry  any  interest  in  the  mortgage.  The 
leading  case  of  Jackson  v.  Bronson,  (19  John.  325,)  is  to 
that  effect,  and  the  doctripe  of  that  case  has  been  generally 
followed.  (  Wilson  v.  Troup,  2  Cowen,  195,  230 ;  Dickens 
son  V.  Jackson,  6  id.  147-49;  Ellison  v.  Daniels,  11  N.  H. 
Rep.  274 ;  Furbush  v.  Goodwin,  5  Fost.  (N.  H.)  425 ;  Doe  v. 
Spinning,  1  Halst.  466.)  The  case  from  11  N,  H.  discusses 
the  question  very  fully.  Those  cases  in  which  purchasers  at 
sales  upon  irregular  mortgage  foreclosures  have  been  protected 
against  suits  by  the  mortgagors  do  nc^t  militate  against  this 
doctrine.  Such  proceedings  are  instituted  upon  the  mort- 
gage by  the  holder  of  it,  and  the  object  is  to  convey  the 
interests  of  both  mortgagor  and  mortgagee.  In  case,  for  any 
technical  reason,  they  fail  to  convey  the  legal  estate  of  the 
mortgagor,  but  have  been  sufficient  so  far  as  the  mortgagee 
is  concerned,  there  is  no  reason  why  they  should  not  be  held 
to  pass  the  interest  of  the  mortgagee,  viz.  to  change  prop- 
erty in  the  mortgage  itself.  None  of  these  cases  have  inti- 
mated any  inconsistency  between  them  and  tlie  cases  cited, 
much  less  evinced  the  least  intention  of  overruling  them. 
(Jackson  v.  Minkler,  10  John.  480;  Jackson  v.  Bowen, 
7  Cowen,  13 ;  Phyfe  v,  Biley,  15  Wend.  253  ;  Fort  v.  Burch, 
6  Barb.  60.)  Some  cases  have  held  that  a  void  foreclosure 
would  have  this  effect,  but  the  contrary  is  decided  in  Olmsted 
V.  Elder,  (1  Seld.  144.)     The  proceeding  must  not  be  more 
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than  irregular.  3.  The  defendant's  possession  as  mortgagee 
would  be  no  defense.  This  would  have  been  the  case  priol 
to  the  revised  statutes,  but  since  the  right  of  the  mortgagee  to 
maintain  ejectment  has  been  taken  away,  his  possession  can 
not  operate  as  a  defense  to  the  action.  This  effect  of  the 
possession  followed  from  the  right  of  the  mortgagee  to 
maintain  the  action,  and  rested  solely  on  that  right  That 
being  abolished,  all  of  the  former  incidents  of  the  doctrine 
must  fall  with  it  The  suggestion  of  Justice  Paige  in  Fort 
V.  Burchy  (if^ra,)  is  the  sound  doctrine  under  the  Revised 
statutes,  and  must,  it  is  submitted,  be  accepted  in  preference 
to  the  case  of  Phyfe  v.  Riley ^  (infra.) 

IV.  The  several  requests  of  the  defendant  to  go  to  the 
jury  were  properly  denied.  1.  Upon  the  question  of  ad- 
verse possession  there  was  nothing  for  the  jury.  There  was 
no  controversy  as  to  facts.  '^  The  nature  and  character  of 
the  defendant's  possession''  were  conceded  and  transparent. 
The  only  question  was  whether  it  was  of  the  character 
prescribed  by  the  statute^  and  that  was  a  question  for  the 
court.  Upon  an  admitted  or  uncontroverted  state  of  facts, 
the  question  of  adverse  possession,  like  all  questions  of  fact 
so  denominated,  is  a  question  of  law.  (Botaie  v.  Brahe, 
3  Duer,  35,  44;  Clapp  v.  Bromagham,  9  Cowen,  530; 
Woodward  Y.  McBeynolds,  1  Chand.  (Wis.)  244;  Macklot 
V.  Dubrailj  9  Mo.  Eep.  477-87.)  2.  The  custom  stated  in 
the  second  request  is  not  recognized  by  the  statute.  3.  There 
was  no  evidence  as  to  the  custom  stated  in  the  third  request. 
•  The  only  evidence  which  can  be  pretended  upon  this  point, 
was  that  in  regard  to  the  Foot  estate  and  the  Nicholas  Palm- 
er farm,  which^  as  already  submitted,  falls  far  short  'of  the 
statutory  custom.  It  was  moreover  the  practice  of  two  par- 
ticular  farms  or  estates^  and  did  not  purport  to  be  a  general 
custom.  These  two  individual  instances  did  not  tend  in  the 
slightest  degree  to  establish  a  custom,  and  consequently  there 
was  no  evidence  for  a  jury.  (2  Pars,  on  Cont  56;  Holford 
V.  Adams,  2  Duer,  471-81.)    4.  There  was  no  case  for  the 
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jury  upon  the  presumption  of  conveyances  or  extinguish- 
ment of  title^  to  uphold  the  possession  of  the  defendant  and 
his  predecessors.  The  doctrine  of  presumptions  in  such 
cases  is  a  familiar  one  to  the  courts,  and  has  its  well  defined 
limits,  (a.)  The  l£lrgest  class  of  cases  is  that  in  which  the  party 
seeking  the  benefit  .of  the  presumption,  is  shown  to  be  the 
owner  in  substance  of  the  land,  but  lacks  some  mere  matter 
of  form.  Such  cases  are  those  of  the  vendor  and  vendee  in 
performed  land  contracts,  of  trustees  and  cestuis  que  trust 
under  trusts  to  convey,  of  mortgagor  and  mortgagee  after  pay- 
ment of  the  mortgage  debt,  and  in  short  of  all  persons  who 
are  the  equitable  owners  of  the  land,  and  stand  in  need  only 
of  the  form  of.  a  legal  title.  (1  Cowen  &  Hill's  Notes, 
pp.  355-371 ;  Keen  v.  Deardon^  8  East,  263 ;  Van  Dyck  v. 
Van  Beureny  1  Caines,  83 ;  Jackson  v.  Murray ^  7  John.  5 ; 
Jackson  v.  Matsdorf^  11  id.  91 ;  Jackson  v.  Cohj  4  Cowen, 
587;  Jackson  v.  Lamb,  7  id.  431;  Jackson  v.  Russell^ 
4  Wend.  543 ;  Brigjgs  v.  Prosser,  14  id.  227 ;  Roseboom  v. 
Mosher,  2  Denio,  61;  Doe  v  Cook,  6  Bing.  174;  Blake  v. 
Davis,  20  Ohio  Kep.  331.)  (J.)  The  other  class  of  ca«es  is 
one  in  which  the  party  makes  out  a  complete  chain  of  title, 
with  the  exception  of  one  or  more  links  which  he  seeks  to 
supply,  upon  this  doctrine  of  presumption,  by  prpof  of  some 
circumstances  of  knowledge,  approbation  or  consent  at  some 
time  of  the  real  title  holder,  or  admissions  or  acts  of  acqui- 
escence in  the  contesting  party,  sufficient  to  make  it  proba- 
able  that  his  chain  of  title  is  in  point  of  fact  good,  although 
all  of  its  links  are  not  now  visible.  (Mayor  of  Kingston- 
upon-HuU  V.  Horner,  1  Cowp.  102 ;  Eldridge  v.  Knott,  Id. 
214 ;  Goodtitle  v.  Duke  of  Chandos,  2  Burr,  1065 ;  Jackson 
V.  Lunn,  3  John.  Cas.  109 ;  Jackson  v.  McCall,  10  John. 
377;  Schauber  Y.Johnson,  2  y^QVidi,  13;  Jackson  v.  Man- 
■cius,  Id.  357 ;  Doe  v.  Butler,  3  id.  149 ;  Jackson  v.  Russell, 
4  id.  543 ;  Jackson  v.  Vincent,  Id.  .633 ;  Jackson  v.  War^ 
ford,  7  id.  62;  Jackson  v.  Davis,  5  Cowen,  130;  Jackson 
V.  Moore,  6  id.  706 ;  Clark  v.  Faunce^  4  Pick.  246 ;  Lessee 
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of  Be  Lancey  v.  McKeeUy  1  Wash.  C.  0.  354 ;  Sumner  v. 
Childs,  2  Conn.  Rep.  607 ;  Bansdale  v.  Grove j  4  McLean, 
282.)  In  both  of  the  classes  stated,  these  presumptions 
are  pesumptions  of  fact,  or  a  species  of  evidence,  and  as  such 
must  have  some  pertinent  facts  and  circumstances  to  rest 
upon  for  their  support.  Mere  length  of  time  is  nothing. 
To  allow  a  jury  to  take  that  fact  alone  as  the  basis  of  a  pre- 
sumption, is  to  permit  a  thing  to  be  inferred  from  something 
not  seen.  (See  the  language  particularly  of  Lord  Mansfield 
and  Mr.  Justice  Wilmot  in  Goodtitle  v.  Duke  of  Chandos^ 
of  Chancellor  Walworth  in  Schauber  v.  Johnson,  and  of 
Sutherland,  J.  in  Jackson  v.  Davis.)  It  is  also  important 
to  consider  whether  the  presumption  is  sought  to  support  a 
right,  as  in  the  cases  of  Eldridge  v.  Knott  and  Jackson  v. 
Moore,  or  to  defeat  a  right,  as  in  the  cases  of  Jackson  v. 
Lunn  and  Jackson  v.  Russell,  (c.)  It  has  been  loosely  said 
in  some  ohUer  dicta  of  judges,  and  by  some  text  writer*, 
that  after  a  great  lapse  of  time  a  grant  of  lands  will  be  pre- 
sumed. This  is  correct,  perhaps,  if  limited  to  cases  not 
within  the  statute  of  limitations;  otherwise,  it  is  entirely 
opposed  both  to  principle  and  authority.  {Clark  v.  Faunce, 
4  Pick.  246 ;  Sumner  v.  Child,  2  Conn.  Rep.  607.)  The 
subject  is  very  fully  discussed  in  the  case  last  cited,  (d.)  Any 
less  stringent  rules  or  limitations  would  make  this  doctrine 
of  presumptions,  as  is  well  remarked  in  the  case  from  2  Conn. 
Eep.  in  the  hands  of  courts  and  juries,  a  complete  evasion 
of  the  statute  of  limitations,  (e.)  The  present  case  has  no 
claims  for,  the  application  of  this  doctrine.  The  only  evi- 
dence upon  the  question  is  an  instrument,  in  form  a  deed,  in 
no  way  connected  with  the  real  title,  and  a  possession  for 
about  sixty  years  of  a  very  small  portion  of  the  premises. 
Xhere  are,  in  such  evidence,  no  indications  of  a  beneficial 
ownership  within  the  rule  first  stated,  and  not  a  single  fact 
or  circumstance  tending  to  supply  the  missing  link  of  the 
defendant's  pretended  title  within  the  last  rule.  There  is  no 
deed  from  the  true  source  of  title — no  contract  for  one — no 
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receipt,  or  other  proof  of  payment  of  the  consideratioa 
money — no  proof  of  any  deed  having  ever  existed,  or  having 
been  seen -r- no  proof  of  any  knowledge  or  consent  on  the 
part  of  the  true  title  holder— no  ground,  in  short,  of  what- 
ever kind,  on  which,  in  the  language  of  Lord  Mansfield, 
"  to  build  any  presumption/'  It  is  simply  a  case  of  clear 
legal  title  on  the  one  hand,  and  a  bare  claim  o£  adverse  pos- 
sion  on  the  other  hand. 

Denio,  Ch.  J.  It  is  not  denied  that  Hugh  Munro  the 
elder,  to  whom  the  premises  .in  question  were  conveyed  in 
1774,  lived  and  died  a  subject  of  the  King  of  Great  Britain. 
He  was  born  in  Scotland,  and,  at  an  early  day,  came  to  reside 
in  the  colony  of  New  York,  and  lived  near  Fort  Miller, 
within  the  present  county  of  Saratoga,  when  he  received  the 
conveyance  of  these  lands.  Shortly  afterwards,  and  about  a 
year  before  the  commencement  of  the  revolutionary  war,  he 
went  to  Montreal,  and  always  afterwards  resided  in  Canada, 

■ 

until  his  death,  in  1802.  He  was  consequently  an  alien,  as 
regards  th\0  state,  from  the  time  of  the  establishment  of  an 
independent  government  here  until  his  death. 

I  have  no  doubt  that  the  second  Hugh  Munro,  the  son  of 
the  former,  was  also  an  alien,  though  that  position  is  ques- 
tioned by  the  plaintiff's  counsel.  According  to  the  account 
which  he  gives  of  himself,  in  his  deposition,  he  was  bom  in 
Amboy,  New  Jersey,  in  about  1766 ;  went  with  his  father's 
family  to  the  neighborhood  of  Fort  Miller,  and  was  left  there 
with  his  mother  and  the  remainder  of  the  family  when  his 
father  went  to  Canada.  At  the  commencement  of  the  war 
his  mother  went  with  her  family,  consisting  of  this  son  and 
four  other  young  children,  to  the  city  of  New  York,  where, 
and  on  Long  Island,  then  also  in  the  possession  of  the  British 
army,  they  or  the  survivors  of  them  remained  until  the  close 
of  the  war.  The  mother  and  all  the  children,  except  this 
son,  appear  to  have  died  during  the  war.  He  was  with  an 
aunt  on  Long  Island  at  the  peace,  and  was  then  sent  for  by 
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his  father  to  come  to  him  in  Canada^  whither  he  accordingly 
went ;  and  he  has  ever  since  resided  in  Canada,  in  the  same 
town  in  which  his  father  lived,  whose  property  there  he 
inherited.  He  states  the  time  when  he  went  to  Canada  as  a 
year  or  two  after  the  close  of  the  revolutionary  war,  but  he 
says,  likewise,  that  he  was  then  sixteen  or  seventeen  years  old. 
There  is  a  lack  of  precision  about  this  date,  for,  upon  his  own 
statement  of  his  age,  he  must  have  been  fiilly  seventeen  at 
the  treaty  of  peace,  in  178%  But  I  do  not  think  it  material 
•to  the  question 'of  his  alienage,  whether  he  remained  in  this 
state  a  short  time  after  the  treaty  or  not.  He  was  a  minor, 
subject  to  and  under  the  control  of  his  father,  whose  power 
over  him  he  acknowledged,  and  whose  directions  as  to  the 
disposition  of  his  person  he  obeyed.  So  far  as  an  election 
between  the  old  and  the  new  government  enters  into  the 
question  of  his  alienage,  it  was  determined  in  favor  of  the 
former  by  the  party  authorized  to  act  upon  that  question. 
This  Hugh  Munro,  equally  with  his  father,  was  bom  a 
British  subject.  He  did  not  become  a  citizen  of  New  York 
by  force  of  the  declaration  of  independence,  or  the  act  of  the 
convention  of  July  16, 1776,  which  affirmed  that  all  persons 
abiding  within  the  state,  and  deriving  protection  from  the 
laws  of  the  same,  owed  allegiance  to  the  said  lawi^,  and  were 
members  of  the  state ;  because,  independent^  of  his  minority, 
he  withdrew  or  was  withdrawn  from  the  place  where  these 
laws  practically  operated,  and  was  placed  under  the  protec- 
tion of  the  British  government,  in  a  locality  possessed  by  its 
armies  and  wholly  under  its  control.  Nor  did  he  become  a 
citizen  of  this  state  by  force  of  any  election  to  abide  therein 
after  the  British  forces  were  withdrawn  after  the  conclusion 
of  the  peace,  for  he  was  incapable  from  his  non-age  of  making 
an  actual  election,  and  did  not  attempt  to  do  so ;  and  if  he 
did  remain  here  for  a  short  time  after  the  treaty,  which  is 
not  certain,  no  election  can  be  inferred  from  that  circum- 
stance, on  accofint  of  the  same  disability ;  especially  as  we 
have  seen  that  he  conformed  to  the  directions  of  his  father, 
N.  Y.  E.— 28.  3 
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an  acknowledged  British  subject,  by  repairing  to  a  British 
colony  as  soon  as  those  directions  were  signified  to  him.  In 
Mcllvaine  v.  Coxe'a  Lessee^  (4  Cranch,  209,)  in  which  the 
citizenship  of  one  David  Cox  was  in  question,  it  was  held 
that  he  became  a  citizen  of  New  Jersey  by  voluntarily 
remaining  in  that  state,  and  under  the  protection  of  its  laws, 
after  the  declaration  of  independence  and  after  the  legislature 
^d  passed  an  act  declaring  such  persons  to  be  members  of 
and  in  allegiance  to  the  new  government.  There  was  no 
question  of  disability,  on  account  of  infancy,  in  the  case. 
The  effect  of  going  to  reside  within  the  lines  of  the  British 
army,  and  the  power  of  a  father  to  elect  for  his  minor  chil- 
dren upou  the  question  of  citizenship,  on  the  severance  of  this 
state  from  the  British  dominions,  as  I  have  stated  these  princi- 
ples, was  affirmed  by  the  Supreme  Court  of  the  United  Sta^ 
in  Inglia  v.  The  Trustees  of  The  Sailors*  Snug  Harbor, 
(3  Peters,  99.) 

But  assuming  it  to  be  shown  that  both  father  and  son 
were  aliens  when  the  former  died,  in  1802,  the  question 
arises  whether  the  latter  could  or  could  not,  under  the  cir- 
cumstances of  the  case,  inherit  from  the  former.  Hugh 
Munro  senior  became  seised  of  this  estate  while  a  British 
subject,  before  the  revolution,  and  was  never  attainted  of 
treason,  but  continued  so  seised  until  after  the  treaty  of 
peace  of  1783,  and  the^  subsequent  treaty  of  commerce  of 
1794.  By  the  treaty  of  1783  future  confiscations  were  for- 
bidden, and  no  person  was  to  suffer  loss  on  account  of  the 
part  he  had  taken  in  the  contest,  (§  vi;)  and  by  the  treaty 
of  commerce  more  ample  protection  was  afforded  to  individ- 
uals of  the  respective  nations  having  titles  to  land,  by  article 
ix,  which  is  in  the  following  words :  ^'It  is  agreed  that  Brit- 
,  ish  subjects  who  now  hold  lands  in  the  territories  of  the 
United  States,  and  American  citizens  who  now  hold  lands  in 
the  dominions  of  his  majesty,  shall  continue  to  hold  them 
according  to  the  nature  and  tenor  of  their  respective  estates 
and  titles  therein ;  and  may  sell,  grant  or  devise  the  same  to 
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whom  they  please,  in  like  manner  as  if  they  were  natives ; 
and  that  neither  they  nor  their  heirs  or  assigns  shall,  so  far 
as  may  respect  the  said  lands  and  the  legal  remedies  incident 
thereto/ be  regarded  as  aliens."  The  right  of  the  elder  Munro 
to- enjoy  these  lands  during  his  lifetime,  to  alien  them  or  to 
transmit  them  by.  descent  to  a  citizen  of  the  United  States, 
is  not  questioned.  Such  rights  are  within  the  plain  language 
of  the  last  mentioned  treaty,  and  they  have  been  affirmed  in 
a  great  number  of  adjudicated  cases.  Indeed  it  is  probable 
that  apart  from  the  treaty  stipulations,  the  fact  of  the  inde- 
pendence of  the  former  colonies  would  not  have  divested  the 
titles  to  land  which  individuals  in  either  of  the  separated 
nations  held  within  the  territories  of  the  other,  according  to 
the  dictum  in  Calvin's  casey  (7  Coke,  27,  b.)  But  the  ques- 
tion before  us  is  whether  the  second  Hugh  Munro,  being  also 
an  alien  as  has  been  shown,  could  inherit  the  lands  held  by 
hb  father,  under  the  protection  of  the  treaties.  The  de- 
fendant could  maintain  that  the  spirit  of  the  treaty  stipula- 
tions would  be  satisfied  by  conferring  upon  persons  in  the 
situation  of  Hugh  Munro  senior  only  the  capacities  of  a  citi- 
zen of  the  United  States.  Possessing  that  character,  and 
with  no  other  privilege,  he  could  convey  the  land  to  any  per- 
son, whether  he  were  a  citizen  or  an  alien,  with  the  qualifi- 
cation that,  in  the  latter  case,  it  might  be  taken  from  the 
grantee  by  a  proceeding  in  behalf  of  the  state  }  and  he  could 
transmit  by  descent  to  his  heirs  being  citizens,  but  not  to 
alien  heirs.  But  the  exigency  of  the  case  required  something 
more  than  this.  Persons  holding  titles  to  land  in  what  had 
become,  as  to  them,  a  foreign  jurisdiction,  were  no  doubt  very 
numerous,  and  their  descendants  and  kindred,  and  those  also 
with  whom  it  WQuld  be  convenient  for  them  to  have  dealings 
respecting  their  lands,  would  be  likely  to  be  of  their  own 
nation,  and' consequently  aliens  to  the  jurisdiction  in  which 
the  lands  were  situated.  The  devolutions  of  title  upon  intes- 
tacy would  be  constantly  occurring,  so  that  the  protection  of 
the  title  of  the  present  possessor  simply  would  not,  in  many 
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cases,  prevent  the  loss  of  the  estate,  'which  it  was  the  purpose 
of  the  treaties  to  gaard  against.  These  considerations,  I 
presume,  led  to  the*  insertion  of  the  concluding  words  of  the 
article  in  the  treaty  of  1794  referred  to,  namely,  that  the 
heirs  and  assigns  of  the  persons  holding/ lands  in  the  foreign 
nation  should  not  he  regarded  as  aliens  as  it  respected  such 
lands.  It  is  impossihle  to  give  this  language  any  effect  with- 
out holding,  at  least,  that  persons  in  the  position  of  the 
immediate  heirs  then  in  life,  of  the  individual  holding  the 
existing  title,  were  relieved  from  the  disability  of  alienage,  so 
far  as  it  regarded  such  lands.  Such  a  construction  would  be 
sufficient  for  the  purposes  of  the  plaintiff  in  this  case.  The 
authorities  certainly  go  to  that  extent,  if  they  do  not  carry 
the  rule  considerably  further.  The  broadest  conftruction 
would  be,  that  the  lands  embraced  within  the  purview  of  the 
ninth  article  of  the  treaty  of  commerce  were  indefinitely  and 
perpetually  heritable  and  alienable,  to  and  among  aliens  of 
the  two  countries,  in  derogation  of  the  laws  respecting  alien- 
age which  were  or  should  be  established  therein,  until  they 
should  come  to  be  held  by  citizens,  after  which  no  one  would 
deny  that  they  would  lose  the  peculiar  attribute  impressed 
upon  them  by  the  treaty. 

In  Harden  v.  Fisher,  (1  Wheat.  300,)  the  plaintiffs,  Brit- 
ish  aliens,  claimed  to  recover  in  ejectment  as  heirs  of  one 
Fisher,  a  British  subject  who  died  in  1798.  He  was  shown 
to  have  been  seised  of  the  premises  in  1777,  but  the  special 
verdict  upon  which  the  case  was  heard  did  not  find  that  his 
seisin  continued  down  to  the  time  of  the  treaty,  and  on  that 
formal  ground  the  judgment  for  the  plaintiffs  was  reversed. 
The  opinion  of  the  court  by  Chief  Justice  Mabshall,  and 
the  order  for  judgment,  both  assume  that  the  treaty  would 
have  enabled  the  alien  heirs  to  inherit  if  their  ancestor  was 
seised  when  it  was  signed. 

In  the  case  of  Orr  v.  Hodgson,  (4  Wheat.  453,)  it 
appeared  that  the  title  to  the  lands  in  controversy  was  vested 
in  one  Lucy  Paradise,  a  British  subject,  at  the  date  of  both 
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ireatieB.  She  died  in  1814^  leaving  two  grandchildren  hei 
only  descendants^  bom  and  always  residing  in  Venice,  and 
consequently  Austrian  subjects,  and  two  nieces,  natural  bom 
citizens  of  the  United  States ;  and  the  general  question  was 
whether  the  land  descended  to  these  nieces,  or  to  the  grand- 
children. The  court,  after  establishing  that  the  title  of 
Mrs.  Paradise  was  protected  by  the  treaties,  and  laying  down 
the  rule  that  the  grandchildren,  if  incapable  of  taking  by 
descent,  on  account  of  their  alienage,  would  not  impede  the 
descent  to  the  nieces,  proceeded  to  consider  the  effect  of  the 
treaties  upon  the  succession.  After  quoting  the  9th  section 
of  the  treaty  of  1794,  the  opinion  was  expressed  that  persons 
who  were  aliens  to  both  countries — the  United  States  and 
Great  Britain — could  not  take  by  inheritance  under  that 
section.  No  doubt  seems  to  have  been  entertained  that  an 
heir  who  was  an  alien  to  the  country  in  which  the  lands  were 
situated  could  have  inherited  from  an  alien  ancestor,  if  he 
was  a  citizen  of  one  of  the  nations  which  were  parties  to  the 
treaty.  '^  It  can  not  be  presumed,"  Mr.  Justice'  Stort  said, 
''that  the  treaty  stipulated  for  benefits  to  any  persons  who 
were  aliens  to  both  governments." 

In  Shanks  v.  Dupont,  (3  Peters,  242,)  the  question  was 
as  to  the  right  to  a  sum  of  money  paid  into  court  in  a  suit  in 
partition,  the  proceeds  of  a  sale  of  lands  in  South  Carolina. 
The  original  defendants  were  British  aliens,  and  claimed  to 
have  inherited  a  moiety  of  the  lands  which  had  been  sold  under 
the  partition  proceedings  from  their  mother,  a  certain  Ann 
Shanks.  Mrs.  Shanks  was  bom  in  South  Carolina  before  the 
revolution,  married  a  British  officer  during  the  war,  and 
went  with  him  to  England  in  1782,  where  she  died  subse- 
quently to  the  treaty  of  1794.  The  only  question  discussed 
in  the  case  w^s  whether,  under  The  circumstances  appearing, 
she  was  an  American  citizen  or  a  British  subject  at  the  time 
of  the  signing  of  the  treaty,  it  being  taken  for  granted  that 
if  she  was  an  alien  to  this  country  the  inheritance  of  her 
alien  children  was  guarantied  by  the  treaty,  but  that  if  she 


38  MuNBO  V.  Merchant.  [Ct.  of  Ap. 

Opinion  of  the  Conrti  per  Dbnio,  Ch.  J. 

were  an  American  citizen  she  could  not  transmit  by  descent 
to  her  alien  children.  It  was  decided  that  she  ^as  to  be 
regarded  as  a  British  sabject  at  the  date  of  the  treaty,  and 
at  her  death,  and  consequently  that  the  defendants  had 
inherited  the  land  notwithstanding  their  alienage,  and  were 
entitled  to  the  fund  in  dispute.  T^e  case  affirmed,  very  dis- 
tinctly, the  position  that  a  British  alien  holding  land  within 
the  purview  of  the  treaty  of  1794  possessed  a  capacity  to 
transmit  by  descent  to  alien  heirs,  which  an  American  citizen 
could  not  lay  claim  to.  The  point  seemed  too  dear  for  dis- 
cussion, and  hence  the  only  question  considered  by  the  judges 
was,  as  I  have  mentioned,  whether  the  ancestor  were  a  citizen 
or  an  alien. 

The  principle  tinder  consideration  was  applied  to  the 
descent  of  land  situated  in  England,  the  title  to  which  was 
held  by  an  American  citizen  at  the  time  of  the  treaty,  in 
BvUon  V.  Suttofhy  (1  Buss.  &  M.  663.)  In  a  bill  for  the 
specific  performance  of  a  contract  for  the  sale  of  lands  situ- 
a^ted  in  the  "bity  of  London,  it  appeared  that  one  Samuel 
Strudwick,  a  citizen  of  the  United  States,  conveyed  them  to 
a  person  under  whom  the  vendor  derived  title,  in  the  year 
1819.  This  Strudwick  claimed  to  have  inherited  the  prem- 
ises from  his  father,  W.  F.  Strudwick,  another  American 
citizen,  who  died  intestate  in  1810,  and  the  latter  derived 
title  by  devise  from  his  father,  Samuel  Strudwick  the  elder, 
who  was  born  in  North  Carolina  before  the  revolution, 
adhered  to  the  United  States  and  was  consequently  an 
Ameriean  citizen,  and  died  seised  of  the  premises  in  1794. 
The  English  courts  consider  the  treaty  to  have  taken  effect 
at  the  date  of  the  exchange  of  the  ratifications,  October  28, 
1795,  that  being  the  date  mentioned  in  the  act  of  parliament 
ratifying  the  9th  article  of  t^e  treaty.  It  will  be  seen  that 
at  that  time  W.  F.  Strudwick  was  seised  of  the  premises. 
He  being  an  alien  was,  by  the  common  law  of  England,  inca- 
pacitated on  account  of  his  alienage  to  transmit  a  title  by 
descent,  and  his  son  was  unable  to  inherit  lands  in  England 
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for  the  same  reason ;  and  moreover,  that  son  was  unable  to 
convey  a  title  by  deed  which  wonld  not  be  subject  to  for- 
feiture to  the  crown,  upon  office  fonnd.  Hence  the  title  was 
fatally  defective,  unless  it  was '  made  good  by  the  treaty. 
The  principal  question  discussed  was  whether  the  treaty  was 
not  abrogated  by  the  war  of  1812 ;  but  the  counsel  for  the 
vendee  urged  the  same  argument  which  is  insisted  on  as  to 
lands  in  the  United  States,  by  the  counsel  for  the  defendant 
hare,  viz.  that  the  consequences  of  the  construction  con- 
tended for  would  be  that  all  the  lands  i^hich  at  the  date 
mentioned  belonged  to  Americans  ''are  taken  forever  out  of 
the  operation  of  the  general  law  of  England,  and  may  in  all 
time  to  come  be  transmitted  by  aliens  by  descent,  devise  or 
conveyance.''  The  counsel  for  the  vendor  accepted  this  as 
the  result  of  his  construction.  ''The  effect  of  it  is,''  he  said, 
"to  exclude,  and  to  exclude  forever,  the  principle  of  alienage 
as  to  certain  persons  and  certain  lands."  The  master  of  the 
rolls  held  the  title  good.  He  said  the  privilege  was  given  not 
only  to  the  alien  possessors  of  the  lands,  but  to  their  heirs 
and  assigns ;  that  the  treaty  in  this  respect  was  permanent, 
and  not  affected  by  the  war  of  1812.  It  thus  appears  that 
the  superior  courts  of  both  nations  have  concurred  in  the 
doctrine  upon  which  the  plaintiff  relies. 

The  principle  that  alien  heirs  may  take  by  inheritance  from 
alien  ancestors  who  held  lands  under  the  protection  of  the 
treaty,  has  been  repeatedly  recognized  in  the  courts  of  this 
state.  In  Jackson  v.  Wright^  (4  John.  75,)  the  plaintiff 
showed  title  in  one  of  his  lessors  by  an  award  of  the  Onon- 
daga commissioners,  in  1800,  which  was  not  dissented  from ; 
but  it  was  shown  that  the  legal  title  was  formerly  in  one 
Nelson,  a  British  subject,  who  died  seised  in  1798,  in  New 
York,  without  issue ;  but  he  left  a  brother  and  three  sisters 
his  only  heirs,  who  were  aliens.  One  of  the  sisters  was  a 
married  woman,  and  was-within  the  saving  of  the  act  creat- 
ing the  board  of  Onondaga  commissioners,  and  was  not 
therefore  prejudiced  by  a  failure  to  dissent.    The  others,  not 
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being  under  any  disability,  were  held  to  have  lost  their  titls 
by  not  dissenting  from  the  award.  It  was  held  that  they 
were  all  capable  of  taking,, notwithstanding  their  alienage, 
by  force  of  the  treaty  of  1794,  Nelson  being  seised  when  the 
treaty  was  made,  but  that  all  except  the  feme  covert  bad  lost 
their  title  by  not  dissenting.  Yan  Ness,  J.,  in  giving  the 
opinion  of  the  court,  said  that  it  was  the  intention  of  the  con- 
tracting parties  to  the  treaty  that  the  citizens  and  subjects  of 
each  should  be  quieted  in  the  enjoyment  of  their  estates,  '^in  the 
same  manner  as  if  they  and  their  heirs  had  been  native  citi- 
zens." The  plaintiff's  recovery  was  therefore  so  limited  as 
to  exclude  the  share  of  the  sister. whose  title  was  saved  on 
account  of  her  coverture.  In  Oraer  v.  Hoag^  (3  Hill,  79,) 
the  principle  referred  to  was  assumed  to  be  well  established, 
but  the  title  of  the  alien  heir  did  not  prevail  because  the 
ancestor  died  before  the  treaty  was  signed,  and  they  were  not 
therefore  within  its  influence. 

There  is  a  class  of  cases,  very  analogous  in  principle, 
which  would  go  far  to  establish  the  plaintiff's  construction 
of  the  treaty,  if  there  were  no  direct  authorities.  '  Acts  of 
the  legislature  authorize  aliens  to  take  and  hold  real  estate, 
and  public  grants  of  land  to  aliens,  have  been  repeatedly 
held  to  be  descendible  to  alien  heirs,  contrary  to  the  general 
rules  of  law.  {Ooodell  v.  JacksoUy  20  John,  707 ;  Jackson 
V.  Eh,  5  Cowen,  314 ;  Jackson  v.  Lerveyj  Id,  397 ;  Duke 
of  Cumberland  v.  Graves,  3  Seld.  305.) 

It  is'  contended  that  the  plaintiff  is  himself,  an  alien.  He 
was  born  in  this  state  of  non-resident  alien  parents,  his 
mother  being  here  simply,  it  would  appear,  for  the  purpose 
of  being  confined.  He  now  resides  in  this  state,  and  is  jprt- 
ma  facie  a  citizen ;  but  whether  he  is  a  citizen  or  not  is  not 
material,  for  he  does  not  derive  his  title  by  inheritance,  or  by 
an  act  of  law,  but  by  purchase,  he  having  acquired  the  right 
of  the  party  to  whom  the  premises  were  sold  on  execution^. 
in  the  manner  authorized  by  the  statute ;  and  it  is  very  famil 
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iar  law  that  an  alien  may  take  by  purchase  and  hold  against 
all  parties  except  the  state,  claiming  under  an  inquest  of  ofBce. 

I  have  examined  with  i^ttention  the  voluminous  depositions 
read  upon  the  trial,  upon  the  question  of  adverse  possession. 
The  material  facts  are  substantially  as  follows  :  Subdivision 
lot  No.  14  on  the  map  of  the  Gansevoort  estate,  the  north 
half  of  whi<;h  was  conveyed  to  the  defendant  in  1848,  con- 
tains about  eighty*seven  acres  of  land,  and  embraces  parts  of 
the  original  or  great  lots  1,  2  and  3  of  the  20th  allotment 
of  the  Eayaderosseras  patent.  No.  2  lies  directly  north  of  No. 
3,  and  the  subdivision  lot  No.  14  is  on  both  sides  of  the  di* 
vision  line,  about  47  acres  of  it  being  on  lot  No.  2.  The 
complaint  is  for  the  north  half  of  No.  14^  but  only  about 
sixteen  acres  of  that  north  half  is  on  great  lot  No.  2. 

It  is  not  pretended  that  any  part  of  this  lot  No.  14  was 
cleared  or  cultivated  prior  to  about  1848,  when  the  defend- 
ant  received  his  conveyance,  about  sevei^  years  before  the 
commencement  of  this  suit.  If  there  was  a  prior  possession, 
adverse  to  the  plaintiff's  title,  it  was  a  constructive  one,  aris- 
ing out  of  the  facts  to  be  next  mentioned. 

General  Peter  Gansevoort,  jun.  (the  hero  of  Fort  Stanwix) 
acquired  his  title  to  great  lot  No.  2  in  1797,  when  he  received 
a  deed  in  fee  from  Anthony  Van  Dam,  by  Gerard  Walton 
his  attorney,  for  the  whole  lot  of  about  800  acres,  except  a 
small  part  which  had  been  previously  sold.  That  deed  was 
given  after  the  one  under  which  the  plaintiff  makes  title, 
and  moreover,  the  power  of  attorney  to  Walton  was  not 
proved.  I  shall  assume,  however,  as  I  am  satisfied  the 
law  is,  that  it  afforded  sufficient  color  of  title  on  which  to 
found  an  adverse  possession  if  there  was  a  good  constructite 
occupation.  Gen.  Gansevoort  also  claimed  to  own  great  lot  3, 
which  is  situated,  as  I  have  mentioned,  north  of  and  adjoin- 
ing lot  No.  2,  and  some  adjacent  lands,  the  whole  embrac- 
ing 1500  or  1600  acres,  which  was  together  called  General 
Gansevoort's  tract,  or  Gansevoort's  farm.  The  evidence  is 
very  satisfactory  to  show  that  the  general  and  his  devisees 
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have  claimed  title  to  this  tract  from  about  1788  down  to  the 
time  it  was  sold  by  the  executors  of  his  widow,  about  1841 ; 
and  during  that  period  they  appear  to  have  regularly  paid 
the  taxes  upon  it.  Prior  to  1790  he  built  a  log  house  upon 
the  tract,  cleared  a  portion  of  it,  and  subsequently  erected 
mills,  a  framed  house  and  other  buildings.  This  settlement 
has  been  continued,  and  the  quantity  of  the  cleared  land 
gradually  extended.  As  early  as  1800,  200  acres  were  clear- 
ed, and  about  300  acres  had  been  cleared  by  1812,  and  about 
60  acres  more  by  the  year  1830.  About  two  thirds  of  this 
clearing  was  on  No.  3,  ahd  one  third  on  No.  2.  This  cleared 
parcel  was  occupied  by  and  under  the  general  and  his  suc- 
cessors in  the  title,  and  by  his  and  their  lessees  and  tenants, 
under  a  claim  of  title  to  the  whole  tract,  down  to  the  sale  to 
Sutfin  and  others,  and  from  thence  to  this  time.  During  all 
that  period  the  claim  of  title  to  the  whole  tract  has  been 
constant  and  uninterrupted,  and  the  uncleared  land  has,  for 
a  considerable  part  of  the  time,  been  used  extensively  for 
cutting  timber  trees  to  be  drawn  to  and  manufactured  into 
lumber  at  his  mills  and  elsewhere,  and  to  be  taken  thence  to 
market,  and  the  fencing  timber  for  the  cleared  parcel  and  for 
fuel  consumed  on  that  parcel ;  and  some  fire  wood  was  also 
sent  to  Albany.  The  timber  and  wood  was  taken  indiscrim'- 
inately  from  the  parts  of  the  tract  where  it  could  be  most 
conveniently  got  at..  There  was  a  survey  and  map  made 
about  1803,  the  surveyor  running  around  the  whole  tract, 
and  placing  monuments  where  necessary.  The  heirs  or  dev- 
isees of  G-eneral  Gansevoort  caused  the  outlines  of  the  tract 
to  be  again  surveyed  in  1833,  and  it  was  subsequently  divided 
into  17  lots,  of  which  the  above  mentioned  No.  14  is  one, 
and  a  map  was  made  and  filed  in  the  clerk's  office  of  Sara- 
toga county.  The  precise  point  is,  whether  so  large  a  tract 
of  forest  land  can  be  said  to  have  been  possessed  and  occu- 
pied, in  consequence  of  the  limited  amount  of  cultivated 
land,  under  the  circumstances,  here  shown.  These  con- 
structive possessions  have  always  presented  difficult  questions, 
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and  the  legislature,  in  the  revision  of  1830,  undertook  to  lay 
down  principles  which  should  govern  them.  (2  B.  8.  294, 
§§  9,  10.  Code,  §§  82,  83.)  It  is  declared,  in  the  first  phioe, 
that  where  title  is  claimed  exclusively  under  a  written  con- 
veyance and  there  has  heen  a  continued  occupation  of  the 
premises  included  in  the  conveyance,  under  such  claim,  for 
twenty  years,  '^  the  premises  so  included  shall  be  deemed  to 
have  been  held  adversely ;  except  that  where  the  premises  so 
included  consist  of  a  tract  divided  into  lots,  the  possession 
of  one  lot  shall  not  be  deemed  the  possession  of  any  othc 
lot  in  the  same  tracf  (§  9.)  The  next  section  states  the 
rule  in  somewhat  different  terms.  An  uninclosed  parcel  of 
land  is  to  be  considered  possessed  and  occupied,  where  it  has 
been  used  for  the  supply  of  fuel  or  fencing  timber,  for  the 
purpose  of  husbandry  or  the  ordinary  use  of  the  occupant. 
(Subd.  3)  This  is  foreign  to  the  present  purpose,  as  it  re- 
lates to  parcels  of  which  there  is  no  actual  occupancy  except 
the  taking  of  fuel  and  fencing  timber.  So  large  a  tract  of 
forest  would  not  be  within  the  intendment  of  this  provision. 
Then  it  is  enacted  that  '^  where  a  known  farm  or  single  lot 
has  been  partly  in^)roved,  the  portion  of  such  farm  or  lot 
that  may  have  been  left  not  cleared  or  inclosed  according  to 
the  usual  course  and  custom  of  the  adjoining  country,  shall 
be  deemed  to  have  been  occupied  for  the  same  length  of  time 
as  the  part  improved  and  cultivated.^'  (Subd.  4.)  I  do  not 
understand  that  there  was  any  division  of  the  original  lots 
into  smaller  ones  until  after  1833. .  When,  therefore,  Gan- 
sevoort,  under  his  deed  from  Anthony  Van  Dam,  entered  upon 
great  lot  No.  2  which  was  included  in  that  deed,  and  made  the 
extensive,  valuable  and  permanent  improvements  which  I  have 
mentioned,  claiming  title  uqder  that  conveyance  to  the  whole 
of  that  lot,  there  being  no  subordinate  allotment  which  would 
limit  the  effect  of  that  entry  and  possession,  it  seems  to  me 
that  by  force  of  the  ninth  section  the  whole  of  the  premises 
inclmled  in  that  deed,  namely,  the  whole  of  great  lot  No.  2,  are 
to  be  deemed  to  have  been  held  adversely  to  the  plaintiff's 
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title.  This  conclusion  is  not  affected  by  the  fourth  subdi- 
vision  of  the  next  section  just  referred  to.  Dismissing  the 
idea  that  this  considerable  tract  of  forest  land  was  a  known 
farm,  which  perhaps  can  not  be  affirmed,  though  it  seems  to 
have  been  sometimes  so  called,  the  improvements  were  in 
part  upon  this  great  lot  No.  2,  which,  prior  to  1833,  had  not 
been  subdivided.  That  part  of  the  improvements  was  there- 
fore upon  a  single  lot,  namely,  the  lot  No.  2,  and  by  the 
language  of  the  subdivision  the  whole  lot  is  to  be  deemed  to 
have  been  occupied  for  the  same  length  of  time  as  the  part 
improved  and  cultivated.  There  is  a  reference  in  the  statute 
to  the  course  and  custom  of  the  adjoining  country,  and  that 
was  evidenqe  of  a  practice  prevailing  in  that  region  to  some 
extent,  not  to  inclose  considerable  tracts  of  wood  land  con- 
nected with  improved  lands.  We  should  know,  without  that 
evidence,  that  in  the  early  settlement  of  lands  hitherto  in 
forest,  the  exterior  lines  of  a  person's  premises  were  frequently 
left  unfenced. 

The  result  of  these  observations  is,  that  as  early  as  1833, 
the  plaintiff's  title  was  barred  by  an  adverse  possession  for 
a  much  longer  period  than  the  statute  requires.  That  pos- 
session has  never  been  abandoned.  After  the  division  of  the 
great  lot  into  smaller  ones,  and  the  compiling  of  the  map, 
the  premises  in  question  were  sold  by  the  executors  of  Mrs. 
Gansevoort  to  Sutfln  and  others,  and  subsequently  by  them 
to  the  ^defendant,  and  their  grantees  have  always  exercised 
notorious  acts  of  ownership,  and  the  defendant  has  erected 
a  dwelling  and  resides  upon  the  premises.  If  the  revised  sta,i- 
utes  were  considered  as  introducing  a  new  rule  applicable 
only  to  future  cases,  it  might  be  necessary  to  inquire  how 
the  law  stood  before.  But  I  am  of  opinion  that  the  provis- 
ions were  declaratory  of  the  existing  law.  The  revisers 
sought  to  introduce  a  new  qualification  by  limiting  the  effect 
of  an  improvement  upon  a  large  lot  to  two  hundred  acres 
of  the  contiguous  land,  but  the  suggestion  was  not  adopted. 

I  am  therefore  in  favor  of  reversing  the  judgment  of  the 
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Supreme  Court  and  awarding  a  new  trial,  on  the  ground  that 
the  evidence  tended  to  show  an  adverse  possession  under  the 
Gansevobrt  title,  and  that  it  should  have  been  submitted  to 
the  jury,  under  proper  instructions. 

Emott,  J.  dissented,  in  respect  to  the  right  of  Hugh  Munro 
the  younger  to  inherit  from  his  father. 

BosEEBAKS  and  Seldek,  JJ.  having  been  counsel,  ex- 
pressed no  opinion. 

All  the  other  judges  ooncutring, 

Judgment  reversed. 


GSOBGS  BiNCHET  i;.  BuBDETT  StBTXEB. 

An  attachment,  issued  as  a  proiisional  remedy  under  the  code,  authorizes 
the  sheriff  to  sdze  any  property  which  the  defendant  therein  has  disposed 
of,  in  any  manner,  with  intent  to  demand  his  creditors. 

A  party  procuring  an  attadmient  is  not  to  be  deemed  a  mere  creditor  at 
large  of  the  defendant  therein,  after  the  writ  is  serred,  but  a  creditor  hav* 
log  a  specific  lien  upon  the  goods  attached.  And  the  sheriff,  as  his  bailee, 
has  a  like  lien,  and  has  a  right  to  show,  in  defense  to  an  action  for 
seising  the  attached  property,  that  the  title  of  the  plaintiff  claiming  the 
goods  under  an  assignment  f^om  the  defendant  in  the  attachment  is  fhtud- 
ulent,  as  against  the  attaching  creditor. 

The  Judgment  recovered  in  the  attachment  suit  is  admissible  in  eridenoe  in  a 
suit  brought  against  the  sheriff,  as  proof  of  the  existence  of  the  debt  of 
the- attaching  creditor,  although  not  recovered  until  after  the  issue  was 
Joined  in  the  latter  suit. 

This  action  was  brought  in  the  Supreme  Court  to  recover 
the  value  of  certain  goods  that  the  plaintiff  alleged  the  de- . 
fendant  forcibly  and  wrongfully  took  from  his  possession 
and  carried  away,  at  the  city  of  Brooklyn,  in  November,  1857. 
The  defendant  set  up  in  his  answer,  for  a  justification,  that 
ha  was  the  sheriff  of  Kings  county ;  that  one  of  his  deputies 
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seized  the  goods  by  virtue  of  certain  attachments  granted 
by  a  justice  of  the  Supreme  Court,  in  certain  actions  com- 
menced in  that  court,  by  divers  persons,  against  William 
Cartwright  and  Moses  B.  Hassard;  that  the  attachments 
were  issued  upon  affidavits  showing  that  Cartwright  &  Has- 
sard were  colluding,  assigning  and  disposing  of  their  property 
wif!h  intent  to  defraud  their  creditors,  or  had  assigned  or  dis- 
posed of  the  same  with  the  like  intent ;  and  that  the  goods 
when  seized  were  the  property  of  Cartwright  &  Hassard. 

The  action  was  tried  at  the  Kings  circuit  in  April,  1858^ 
when  it  appeared  that  the  goods  tpken  by  the  defendant's 
deputy  sheriff  were  worth  $2929.64 

The  defendant's  counsel,  in  his  opening  to  the  jury,  stated 
that  the  goods  belonged  to  Cartwright  &  Hassard ;  that  they 
came  into  the  possession  of  the  plaintiff  from  one  Parise, 
under  a  fraudulent  sale  or  assignment ;  that  Parise  derived 
his  alleged  title  to  the  goods  by  an  assignment  made  to  him 
by  Cartwright  &  Hassard,  with  intent  to  hinder,  delay  and 
defraud  their  creditors,  on  the  18th  day  of  November,  1857 ; 
that  the  plaintiff  had  notice  of  the  fraud  committed  by 
Cartwright  &  Hassard,  at  the  time  he  obtained  the  goods ; 
and  that  the  attachments  were  issued  as  stated  in  the  answer 
under  which  the  defendant,  by  one  of  his  deputies,  took  the 
goods. 

The  defendant's  counsel  then  offered  in  evidence  exempli- 
fied copies  of  the  affidavits  and  undertakings  on  which  each 
of  the  attachments  was  issued ;  also  the  original  attachments, 
and  exemplified  copies  of  the  judgment  rolls  in  the  actions, 
against  Cartwright  &  Hassard,  in  which  the  attachments 
were  issued;  the  judgments  in  those  actions  having  been 
recovered  after  the  commencement  of  this  action,  which  was 
commenced  6n  the  23d  day  of  December,  1857.  He  further 
offered  to  prove  the  assignment  from  Cartwright  &  Hassard 
to  Parise  was  made  with  the  intent  on  the  part  of  the 
assignees  to  hinder,  delay  and  defraud  their  creditors,  and 
was  taken  by  Parise  with  the  like  intent ;  and  that  the  plain- 
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tiff's  title  was  fraudulent  as  against  the  creditors  of  Cart* 
Wright  &  Hassard ;  and  that  the  debts  existed  for  which  the 
attachments  were  issued,  as  stated  in  the  affidavits  on  which 
they  were  issued. 

The  plaintiff's  counsel  objected  to  the  admission  of  the 
evidence,  and  to  each  and  every  part  thereof,  on  the  follow- 
ing grounds :  1.  That  the  defendant  could  not  justify  under 
the  attachments,  because  the  attaching  creditors  were  gen- 
eral creditors  merely  and  not  judgment  creditors,  and  there- 
fore not  in  a  position  to  attack  the  assignment  and  sale,  or 
the  title  either  of  the  assignee  or  the  plaintiff^  2.  That  the 
judgments  offered  in  evidence  having  been  recovered  since 
the  commencement  of  this  action  were  not  admissible.  The 
judge  sustained  the  objection,  on  each  of  the  above  grounds, 
and  excluded  the  evidence  so  offered  and  every  part  thereof* 
To  which  decision  and  ruling  the  defendant's  counsel  except- 
ed. By  direction  of  the  judge  the  jury  rendered  a  verdict 
in  favor  of  the  plaintiff,  for  the  value  of  the  property  and 
interest  on  such  value. 

The  defendant's  counsel  moved  for  a  new  trial,  on  the 
exceptions,  at  a  general  term  of  the  Supreme  Court  in  the 
2d  dbtrict^  which  motion  was  denied ;  and  judgment  was 
there  rendered  against  the  defendant  for  the  amount  of  the 
verdict,  with  costs.  From  which  judgment  he  appealed  to 
this  court. 

Wm.  D.  Boothy  for  the  appellant. 

Cited  and  commented  upon  the  following  authorities: 
Code,  §  227 ;  Laws  of  1857,  cL  723,  §  7 ;  Laws  of  1831, 
ch.  300 ;  Thayer  v.  WiUet,  (9  Abb.  Pr.  Rep.  325 ;)  PaUer- 
ton  V.  Perry y  (10  id.  82 ;)  Skinner  v.  Oettinger^  (14  id.  109 ;) 
KeOey  v.  Breuaing^  (33  Barb.  123 ;)  Schlussel  v.  WilleU, 
(22  How.  Pr.  Rep.  15 ;)  Belmont  v.  Lane,  (Id.  365 ;)  Thayer 
V.  WUlety  (5  Bosw.  344;)  and  also  numerous  other  au- 
thorities. 
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John  H.  BeynoldSy  for  the  respondent^ 

Cited  and  commented  upon  the  following  authorities: 
Beubena  v.  Joel^  (3  Kern.  488 ;)  Van  Eeusen  v.  Radcliff, 
(17  N.  Y.  Eep.  580 ;)  Andrews  v.  Durante  (18  id.  496 ;) 
Hastings  v.  Belknap^  (1  Denio,  190;)  JTbZJ  v.  Stryker, 
(29  Barb.  105 ;)  5ew«6y  v.  Goodwin,  (15  Abb.  Pr.  Rep.  82.) 

Balcom,  J»  The  main  question  in  this  case  is,  whether 
the  defendant,  as  sheriff,  could  rightfully  seize  the  goods  in 
question  and  take  them  from  the  possession  of  the  plaintiff, 
by  virtue  of  attachments  issued  by  a  justice  of  the  Supreme 
Court,  in  actions  in  that  court  against  Cartwright  &  Has- 
sard,  on  the  ground  that  they,  with  the  intent  to  hinder, 
delay  and  defraud  their  creditors,  assigned  the  goods  in  ques- 
tion to  Parise,  who  took  them  with,  the  like  intent,  and 
transferred  the  same  to  the  plaintiff  with  notice  of  the  fraud. 

Section  229  of  the  code  authorizes  the  issuing  of  an  attach- 
ment, in  an  action  for  the  recovery  of  money,  when  the 
defendant  has  assigned,  disposed  of,  or  secreted,  or  is  about 
to  assign,  dispose  of,  or  secrete  any  of  his  property  with 
intent  to  defraud  his  creditors. 

The  attachments  were  regularly  issued  in  actions  for  the 
recovery  of  money.  But  they  were  wholly  useless  as  processes, 
unless  they  authorized  the  sheriff  to  seize  the  goods  in  ques- 
tion, as  the  property  of  the  defendants,  named  therein,  and 
gave  him  such  a  specific  lien  on  the  goods  seized  as  enabled  him 
to  show  their  transfers  to  Parise  and  the  plaintiff  were  fraud- 
ulent as  against  the  creditors  of  Cartwright  &  Hassard. 

The  numerous  authorities  cited  by  tlje  plaintiff's  counsel 
have  failed  to  satisfy  me  that  an  attachment  is  a  useless  pro- 
cess, when  the  debtor  has  fraudulently  assigned  or  disposed 
of  his  property  before  it  is  executed.  They  establish  that  a 
creditor  at  large,  without  any  process  or  lien,  can  not  seize 
or  hold  the  property  of  his  debtor  on  the  ground  that  he  has 
transferred  it  with  the  intent  to  defraud  his  creditors.    But 
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none  of  them,  except  Hall  v.  StrykeVy  (29  Barb.  105,)  which 
was  followed  by  the  Supreme  Court  in  this  case,  and  induced 
the  decision  in  Benthy  v.  Ooodwifij  (15  Abb.  Pr.  Bep.  82,) 
show  that  an  attaching  creditor  can  not  prove,  when  sued  for 
the  property  attached,  that  the  plaintiff's  claim  thereto  is 
invalid,  and  rests  upon  a  fraudulent  transfer  of  the  property 
by  the  debtor. 

The  cases  mentioned  in  HcUl  v.  StrykeVy  which  hold  that 
an  officer  can  not  justify,  when  sued  by  a  stranger  for 
property  he  has  taken  on  execution,  without  proving  the 
judgment  on  which  the  execution  was  issued,  as  well  as  the 
execution  itself,  only  tend  to  show  that  the  production  of  the 
attachment,  by  virtne  of  which  the  property  has  been  seized, 
without  the  affidavit  on  which  it  was  granted,  is  insufficient 
as  a  foundation  for  the  defense  that  the  plaintiff's  claim  to 
the  property  rests  upon  a  fraudulent  transfer  of  the  same  to 
him  by  the  defendant  named  in  the  attachment. 

The  remarks  of  the  judges  who  delivered  the  opinions  in 
Frishey  v.  Thayer,  (25  Wend.  396,)  and  Eastings  v.  Bel- 
knap, (1  Denio,  190,)  and  the  other  kindred  cases  cited,  that 
a  landlord  who  seizes  goods  off  the  demised  premises,  by  vir- 
tue of  a  distress  warrant,  can  not  prove,  when  sued  for  the 
goods  by  one  who  has  purchased  them  from  the  tenant,  that 
such  purchase  was  fraudulent  as  against  the  creditors  of  the 
tenant,  were  obiter,  and  unnecessary  to  the  determination  of 
the  cases  in  which  they  were  made.  Besides,  a  distress  war- 
rant is  not  granted  by  a  judicial  officer,  but  is  issued  by  the 
landlord  in  person ;  and  the  right  to  seize  goods  of  the  tenant 
on  such  a  warrant,  after  they  are  removed  from  the  demised 
premises,  did  not  exist  at  common  law.  But  I  am  constrained 
to  say,  if  there  is  not  any  substantial  difference  in  principle 
between  those  cases  and  the  one  under  consideration,  I  can  not 
assent  to  the  dicta  in  them.  For  the  statute  referred  to  in  those 
cases  only  prohibits  the  seizure  of  the  goods  of  the  tenant,  car- 
ried off  from  the  demised  premises,  '^  which  shall  have  been  sold 
before  such  seizure  made  in  good  faith  and  for  a  valuable 
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consideration^  to  a  person  not  privy  to  such  fraudulent 
removal,"  (2  R.  S,  2d  ed.  413,  §  17;)  and  the  right  to  dis- 
train without  the  right  to  prove  that  the  distress  was  lawful, 
when  sued  for  making  it,  is  no  right  at  all.  I  have  much 
less  hesitation  in  repudiating  the  dicta  referred  to  than  I 
should  have  if  distress  for  rent  had  not  been  abolished  by  the 
legislature.  This  course  will  not  tend  to  unsettle  any  rule 
of  law  now  acted  upon  by  the  profession  or  people  at  large, 
and  it  wiU  open  the  way  for  establishing  a  principle  upon  a 
just  foundation*  which  must  be  constantly  acted  upon,  so 
long  as  attachments  are  issued  against  debtors  who  have  dis*- 
posed  of  their  property  with  the  intent  to  defraud  their ' 
creditors. 

The  remark  of  Johnson,  Oh.  J.  in  Andrews  v.  Durant, 
(18  N.  Y.  Hep.  496,)  to  the  effect  that  a  creditor  can  not 
attfick  a  fraudulent  assignment  of  his  debtor,  until  he  has 
proceeded  to  judgment  and  execution,  and  similar  ones  by 
other  judges  in  Reubens  v.  Joelj  (3  Kern.  488,)  should  have 
been  qualified,  as  Denio,  J.  qualified  his  remarks  in  Van 
Heusen  v.  Badclif,  (17  N.  T.  Rep.  580.)  He  said,  "When 
a  conveyance  is  said  to  be  void  against  creditors,  the  refer- 
ence is  to  such  parties,  when  clothed  with  their  judgments 
and  executions,  or  such  other  titles  as  the  law  has  provided 
for  the  collection  of  debts."  Judge  Bronson  used  similar 
language  in  Noble  v.  HolmeSy  (5  Hill,  194.)  He  said,  "The 
sale  could  not  be  impeached  by  a  creditor  at  large.  It  must 
be  a  creditor  having  a  judgment  and  execution  or  some  other 
process  which  authorized  a  seizure  of  the  goods."  He  also 
said, in  Van  Etten  v.  Hurst y  (6  Hill, 311,)  "before  creditors  can 
attack  a  sale  by  their  debtor  /or  fraud,  they  must  show  a 
judgment  as  well  as  execution ;  or  where  they  proceed  by 
attachment,  they  must  show  that  the  justice  had  jurisdic- 
tion, and  that  the  process  was  regularly  issued." 

Vice  Chancellor  Sandford  held,  in  Falconer  v.  Freemanj 
(4  Sandf.  Ch.  Rep.  565,)  that  a  creditor,  who  takes  out  a 
warrant  of  attachment,  under  the  act  relative  to  absent  and 
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concealed  debtors,  thereby  obtains  a  lien  upon  the  property 
of  the  debtor  proceeded  against ;  and  if  the  sheriff  be  pre- 
vented from  levying  the  warrant  on  the  debtor's  property,  by 
means  of  fraudulent  claims  or  transfers' set  up  in  respect  of 
the  same,  the  Court  of  Chancery  will  aid  the  creditor  in 
enforcing  the  lien,  by  injunction  and  otherwise;  on  the  same 
principle  that  the  court  aids  an  execution  creditor  similarly 
obstructed. 

The  New  York  Superior  Court  held,  in  Thayer  v.  WilUtj 
sheriff,  (6  Bosw.  344 ;  S.  C.  9  Abbott,  325,)  that  a  sheriff, 
acting  under  a  warrant  of  attachment  issued  as  a  provisional 
remedy  under  the  code  before  judgment,  who  has  seized 
property  in  the  possession  of  a  vendee  claiming  title  under  a 
bill  of  sale  from  the  defendant  in  the  attachment,  may  show 
in  defense  of  an  action  against  him  by  such  vendee  to  recover 
the  property,  that  the  alleged  sale  was  frauduleut  as  against 
the  attaching  creditor.  And  the  decision  in  that  case  is 
supported  by  two  well  con^dered  opinions.  The  following 
cases  agree  with  that:  Skinner  v.  Oettinger,  (14  Abbott, 
109 ;)  Patterson  v.  Perry ^  (10  id.  82 ;)  Belmont  v.  Lane, 
(22  How.  Pr.  Rep.  365 ;)  Kelly ,  sheriff ,  v.  Breusingj  (33 
Barb.  123.)  The  same  rule  has  been  held  in  several  other 
states ;  but  it  is  unnecessary  to  cite  the  cases.  Several  of 
them  are  referred  to  by  the  judges  of  the  New  York  Superior 
Court  in  Thayer  v.  Willetj  (supra.) 

The  fact  that  an  attachment  is  issued,  in  a  case  like  this, 
before  the  debt  is  conclusively  established  on  which  it  is 
founded,  and  that  it  may  subsequently  be  shown  by  the 
defendant  in  the  attachment  that. there  was  no  such  debt,  is 
not  a  sufiScient  reason  for  holding  that  the  attaching  creditor 
can  not  show  that  the  property  attached  is  in  fkct  the  debt- 
or's, when  sued  for  it  by  a  third  person  who  claims  it  by  a 
title  which  is  fraudulent  as  against  the  attaching  creditor. 
Such  third  person  may  prove  that  no  such  debt  existed,  until 
it  is  established  by  a  judgment  in  the  attachment  suit.  He 
may  therefore  defeat  the  attaching  cFcditor  on  either  of  two 
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grounds :  Ist.  That  there  was  no  debt  to  justify  the  issuing 
of  the  attachment;  2d.  That  he  had  a  good  title  to  the 
prpperty  in  dispute,  when  it  was  attached.  Of  course  the 
creditor  or  officer  must  first  prove  the  existence  of  the  debt 
for  which  the  attachment  was  issued,  when  such  debt  has 
not  been  established  by  a  judgment  against  the  debtor. 
When  that  is  done^  the  judgment  proves  it. 

It  certainly  is  not  an  insuperable  objection  to  permitting 
all  of  this  to  be  done,  simply  because  it  authorizes  the  trial 
of  two  dififerent  issues  in  the  same  action.  Indeed,  two 
different  issues  must  be  tried  in  the  action,  if  formed  by  the 
pleadings,  though  the  creditor  has  previously  recovered  a 
judgment  against  his  debtor,  and  is  able  by  it  to  establish 
conclusively  the  existence  of  his  debt. 

When  tbe  creditor  has  no  such  judgment  the  party  claim* 
ing  that  the  property  did  not  belong  to  the  debtor,  when  it 
was  seized,  has  two  chances  of  success.  But  when  the  cred- 
itor has  obtained  such  a  judgment  he  has  but  one.  In  other 
words,  the  conclusiveness  of  the  judgment,  in  eifect,  narrows 
the  litigation  down  to  a  single  issue. 

It  has  •been  said  that  although  the  creditor  may  be  able  to 
show,  when  su^d  for  the  property  attached,  that  a  debt  was 
Justly  due  him,  for  which  the  attachment  was  issued,  and 
yet  be  defeated  in  his  action  for  the  recovery  of  the  alleged 
debt.  It  may  also  be  said  that  he  might  be  beaten  in  the 
first  action  by  failing  to  prove  his  alleged  debt,  and  succeed 
in  establishing  it  in  the  second. 

But  this  reasoning  is  no  answer  to  the  fact  that  the  code 
authorizes  an  attachment  whenever  the  debtor  has  disposed 
of  any  of  his  property,  with  the  intent  to  defraud  his  cred- 
itors.  And  it  is  right  on  principle,  if  not  settled  by  author- 
ity, that  creditors  should  be  permitted  to  attach  the  property 
of  their  debtors  before  conclusively  establishing  their  debts 
by  judgment,  and  thus  prevent  the  consummation  of.  fraud- 
ulent transactions  which  would  deprive  them  of  any  suc- 
cessful remedy.     And  if  by  the  application  of  this  rule 
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fraudulent  purchasers  should  occasionallj  be  beaten  by  per« 
sons  who  subsequently  fail  to  establish  their  alleged  debts  in 
their  actions  against  their  debtors,  the  only  result  would  be 
that  some  concoctors  of  frauds  would  be  punished  by  the 
wrong  persons.  That  is  all.  A  like  result  would  follow 
where  the  creditor  recovers  a  judgment  against  his  debtor 
and  takes  property  on  execution  which  the  latter  had  fraud- 
ulently disposed  of,  if  such  judgment  should  subsequently 
be  reversed  and  the  creditor  finally  beaten  by  his  alleged 
debtor  after  having  beaten  the  fraudulent  ptlrchaser  of  the 
property  in  the  action  brought  by  such  purchaser  for  the 
property. 

But  this  has  never  been  deemed  a  suflScient  reason  for 
preventing  creditors  from  seizing  the  property  of  their  debt- 
ors in  the  hands  of  fraudulent  purchasers,  until  after  the 
existence  of  their  debts  has  been  conclusively  and  finally 
established. 

The  fact  that  the  judgments  against  Cartwright  &  Has- 
sard  were  recovered  after  the  issues  in  this  action  were  joined, 
was  no  reason  for  their  rejection.  Their  recovery  was  not  a 
matter  that  the  defendant  was  obliged  to  set  up  in  his 
answer.  They  were  but  evidence,  though  conclusive,  of  the 
existence  of  the  debts  for  which  the  attachments  were  issued ; 
which  evidence  the  defendant  did  not  have  at  the  time  he 
interposed  his  answer,  to  support  it.  If  they  had  not  been 
recovered,  all  the  difference  there  would  have  been  is,  the 
defendant  would  have  been  obliged  to  prove  the  existence  of 
the  debts  against  Cartwright  &  Hassard  by  other  and  differ- 
ent evidence,  and  the  plaintiff  could  have  given  counter 
evidence  on  that  question. 

I  will  add  that  the  justice's  judgment,  mentioned  in  Doty 
V.  Browuj  (4  Comst.  71,)  was  removed  into  the  Chenango 
Common  Pleas  by  certiorari,  where  it  was  reversed,  but  on 
a  writ  of  error  brought  to  the  Supreme  Court,  the  judgment 
of  the  Common  Fleas  was  reversed  and  that  of  the  justice 
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affirmed.  The  opinion  was  delivered  by  Justice  Nelson; 
but  it  has  never  been  published. 

My  conclusion  is  thut  the  attachments  in  this  case  author- 

m 

ized  the  defendant,  as  sheriff,  to  seize  any  property  the 
defendants  named  in  them,  had  disposed  of  in  any  manner, 
with  intent  to  defraud  their  creditors.  I  hold  that  the  per- 
sons who  procured  the  attachments  are  not  to  be  deemed 
mere  creditors  at  large  of  Cartwright  &  Hassard,  after  their 
attachments  were  served;  but  creditors  having  a  specific 
lien  upon  the  goods  attached ;  and  that  the  sheriff,  as  their 
bailee,  had  a  like  lien,  and  had  the  right  to  show  that  the 
plaintiff's  title  was  fraudulent  as  against  the  attaching 
creditors. 

It  follows  that  the  evidence  offered  by  way  of  defense  to 
the  action  was  erroneously  rejected ;  and  that  the  judgment 
of  the  Supreme  Court  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Emott,  J.  expressed  no  opinion.  All  the  other  judgei 
concurring^ 

Judgment  reversed  and  new  trial  ordered. 


4 
I 


SepU  1863.]  Thic  People  if.  SnfrsoK.  66 

—     ■■  ^ 

Btatement  of  CaM. 


The  People,  ex  rtl.  Mibakdo  Mitchell  t;.  Isabella  ' 

Bll^I'SON. 

To  anthoriza  the  inititutioD  of  siuniiiarj  proMedldgs  to  reeoYor  the  posset- 
sion  of  land,  the  rels^tion  of  landlord  and  tenant  must  be  shown  to  have 
existed  between  the  parties  by  agreement,  and  not  a  tenancy  created  by 
the  mere  operation  of  laW. 

Where  the  aiBdaTit  npon  which  a  summons  was  Issted,  stated  that  J.  M. 
leased  the  premises  to  M.  M.  for  the  term  of  ten  years ;  that  M.  M.  enter- 
ed as  tenant,  and  assigned  the  lease  to  A.  8.,  who  assigned  the  same  to  H. 
and  H.  assigned  it  to  I.  8. ;  that  upon  the  assignment  by  M.  M.  to  A.  8. 
the  latter  became  entitled  to  the  possession  of  the  premises,  and  the  former 
became  the  tenant  of  the  latter  hy  wftrmict;  and  that  By  rmtom  of  said 
transfers  and  assignments,  M.  M.  became  the  tenant  at  sniferance  of  the 
said  I.  8. ;  U  wtm  hdd  that  the  facts  stated  did  not  show  the  conventional 
relation  of  landlord  and  tenant,  but  the  contrary,  and  were  not  sufficient 
to  giro  Jurisdiction  to  the  Justice. 

Appeal  from  a  judgment  of  the  Supreme  Court  reTers- 
ing  upon  certiorari  summary  proceedings  to  recover  the  pos- 
session of  land.  One  Andrew  Simpson  made  the  alfidayit 
upon  which  the  justice  issued  the  summons  requiring  Mitch-^ 
ell  io  remove,  forthwith,  from  the  premises  or  to  show  cause 
on  the  same  day,  January  29,  1862,  at  12  o'clock  noon,  why 
the  possession  of  the  premises  should  not  be  delivered  to  the 
landlord.  Simpson  states,  in  the  affidavit,  that  on  or  about 
the  16th  day  of  September,  1859,  by  an  instrument  in  wri*^ 
ting  under  seal,  one  John  Moadinger,  as  landlord,  rented 
unto  Mirando  Mitchell,  as  tenant,  the  lot  of  land  and  prem* 
ises  situate  &c.  in  the  city  of  New  York,  for  the  term  of  ten 
years,  commencing  on  the  1st  day  of  October,  1859,  and  that 
said  Mitchell,  as  tenant,  entered  into  the  possession  of  said 
premises,  under  said  lease,  and  that  on.  the  12th  day  of 
October,  1859,  the  said  Mitchell,  by  an  instrument  in  writing 
under  seal,  for  a  valuable  consideration,  duly  assigned^  trans- 
ferred and  set  over  unto  the  deponent  the  said  lease,  under 
which  said  Mitchell  occupied  said  premises,  and  that  the  de- 


56  ^HK  People  v.  Siupson.  [Ct  of  Ap 

Opinion  of  the  Ooarti  per  MABTiir,  J. 

ponent  thereupon  beoame  entitled  to  the  possession  of  said 
premises,  and  that  the  said  Mitchell  became  the  tenant  of 
the  deponent  by  sufferance,  and  the  deponent,  by  an  instru* 
ment  in  writing,  under  seal,  bearing  date  October  14,  1860, 
sold,  assigned  and  transferred  unto  Isabella  Simpson  the 
lease  aforesaid,  and  by  reason  of  such  transfers  and  assign- 
ments aforesaid,  said  Mirando  Mitchell  became  the  tenant  at 
sufferance  of  said  Isabella  Simpson.  The  deponent  further 
alleged,  ^Hhat  said  Mirando  Mitchell  has  held  and  occupied 
the  said  premises  as  the  tenant  at  sufferance  of  said  Isabella 
Simpson,  the  landlord  thereof,  as  aforesaid,  from  the  said 
16th  day  of  October,  1860,  until  the  expiration  of  the  ten- 
ancy as  hereinafter  mentioned/^  It  was  then  stated  that 
notice  to  quit  was  served,  and  that  Mitchell  held  over. 

Quentin  McAdam,  for  the  appellant. 

Coulter  &  Foster  J  for  the  respondent. 

"Marvin,  J.  These  proceedings  were  summary,  to  recover 
the  possession  of  the  premises,  under  the  revised  statues,  as 
amended,  (see  3  B.  S.  863,  5th  ed.)  by  which  any  tenant  or 
lessee  at  will  or  at  sufferance  may  be  removed  &c  when  such 
person  shall  hold  over  and  continue  in  possession  of  the  de- 
mised premises,  or  any  part  thereof,  after  the  expiration  of 
his  term,  without  the  permission  of  his  landlord.  (§  28.) 
By  section  29,  an  oath,  in  writing,  may  be  made  by  the  land- 
lord or  other  person  named,  '^of  the  facts  which,  according 
to  the  preceding  section,  authorize  the  removal  of  a  tenant,'' 
&Q.  By  the  construction  given  to  the  statute  it  must  ap- 
pear that  the  relation  of  landlord  and  tenant  existed  by 
agreement,  and  not  by  mere  operation  of  law — that  the 
relation  was  conventional.  (JSeryamin  v.  Bepjamin^  1  Seld. 
383 ;  Evertaon  v.  Sutton^  5  Wend.  281 ;  Roach  v.  Cosine^ 
9  id.  227 ;  Sims  v.  Humphrey ^  4  Denio,  185.)  This  posi- 
tion is  not  denied  by  the  respondent,  but  it  is  claimed  that 
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the  affidavit  made  by  Andrew  Simpson  brings  the  case 
within  the  mle;  thos  the  qnestion  for  consideration  is 
one  of  constmction.  What  facts,  fairlj  considered,  does 
the  affidavit  establish?  The  affidavit  is  to  be  ''of  facts'' 
which,  according  to  the  statute,  anthorize  the  removal  of  a 
tenant  The  party  to  be  removed  most  be  a  tenant  or  les- 
see, holding  over  and  continuing  in  possession  of  the  de« 
mised  premises.  In  the  present  case  it  is  claimed  that 
there  was  a  tenancy  at  sufferance^  which  is  defined  to  be 
where  a  lessee  enters  under  a  lease  or  demise,  and  the  term 
runs  out  and  he  holds  over.  (Woodf.  Land,  and  Ten.  183 ; 
Com.  Land,  and  Ten.  9.)  The  relation  of  landlord  and  ten- 
ant is  created  by  a  lease,  or  demise,  to  which  the  landlord 
and  tenant  are  parties,  and  this  constitutes  the  canverUional 
relation  between  them.  The  facts  stated  in  the  affidavit 
from  which  it  is  claimed  that  such  conventional  relation  is 
shown,  are,  briefly  stated,  that  one  Moadinger  rented  (leased) 
to  Mitchell  the  premises  for  the  term  of  ten  years ;  that 
Mitchell  entered  as  tenant,  and  a  few  days  thereafter  he 
transferred  the  lease  to  Andrew  Simpson,  who,  a  few  days 
later,  transferred  the  lease  to  Allen  Hay,  who  transferred  the 
lease  to  Isabella  Simpson.  These  are  the  facts  stated.  It 
is  alleged  that  upon  the  assignment  of  the  lease  by  Mitchell 
to  Andrew  Simpson  the  latter  became  entitled  to  the  posses- 
sion of  the  premises,  and  that  the  former  became  the  tenant 
of  the  latter  by  sufferance ;  and  it  is  also  stated  that  by  rea- 
eon  of  the  transfers  and  assignments  aforesaid  Mitchell  became 
the  tenant  at  sufferance  of  the  said  Isabella  Simpson.  These 
statements  are  not  made  for  the  purpose  of  showing  any 
agreements  between  the  respective  parties,  other  than  the 
transfers  of  the  lease,  but  they  are  simply  legal  conclusions 
of  the  affiant,  annexed  to  the  facts  stated,  and  are  erroneous. 
The  transfer  by  a  tenant  of  his  term  or  lease  does  not  estab- 
lish between  him  and  the  transferee  the  relation  of  landlord 
and  tenant,  though  he  should  remain  in  possession. 
The  affidavit  contains  an  independent  sentence,  that  Mitch- 


68  The  People  «;.  Simpbon.  [Oti  of  Ap. 

Opinion  of  the  Court,  per  Sbldbit,  J. 

ell  has  held  and  occupied  the  premises  as  the  tenant  at  suf- 
ferance of  said  Isabella  Simpson,  the  landlord  thereof  as 
aforesaid,  from  the  said  16th  day  of  October,  1860,  until 
the  expiration  of  such  tenancy  as  thereinafter  mentioned. 
Here  is  no  new  fact  stated,  nor  was  the  sentence  inserted  for 
any  such  purpose.  It  appears  from  a  statement  immediately 
preceding,  that  Andrew  Simpson  transferred  the  lease  to 
Hay  on  the  16th  of  October,  1860,  and  that  Hay  transfer- 
red it  to  Isabella  Simpson,  but  it  does  not  appear  when  the 
last  transfer  was  made.  We  thus  have  the  statement  that 
Mitchell  has  held  the  premises  as  tenant  &c.  from  the  said 
16th  day  of  October,  1860,  &c.,  from  which  it  may  be  infer- 
red that  Hay  transferred  the  lease  to  her  October  16,  1860. 

The  allegation  of  Mitcheirs  holding  &c.  as  tenant  of  Simp- 
son, ^Hhe  landlord  thereof  as  aforesaid,"  is  of  the  same  char- 
acter as  the  previous  allegation  that  by  reason  of  such  trans- 
fers and  assignments  aforesaid,  Mitchell  became  the  tenant 
at  sufferance  &c.  of  the  said  Simpson; 

It  is  very  clear  that  the  facts  stated  in  the  affidavit  do  not 
show  the  conventional  relation  of.  landlord  and  tenant,  but 
they  show  the  contrary. 

The  facts  stated  are  not  sufficient  to  show  jurisdiction  in 
the  justice/ and  the  proceedings  were  properly  reversed  by 
the  Supreme  Oourt,  and  its  judgment  should  be  affirmed. 

Seldek,  J.  The  affidavit  of  Andrew  Simpson,  which  con- 
stituted the  foundation  of  the  proceedings  for  removing  the 
alleged  tenant,  Mitchell,  in  this  case,  was  insufficient  to  give 
the  justice  jurisdiction  to  institute  those  proceedings. 

It  has  been  often  decided  that,  to  authorize  such  proceed- 
ings, the  conventional  relation  of  landlord  and  tenant  must 
be  shown  to  exist  between  the  parties,  and  not  a  tenancy 
created  by  the  mere  operation  of  law.  (Evertson  v.  Sutton^ 
5  Wend.  281 ;  Boach  v.  Cosine,  9  id.  227 ;  8im8  v.  Hum- 
phrej/j  4  Denio,  185 ;  Beryamin  v.  Beryamin,  1  Seld.  383 ; 
OraT}''s  Pr.  452.)     I  am  of  opinion  that  Mitchell,  by  retain- 
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ing  possession  of  the  leased  premises  after  assigning  his  whole 
term  therein,  became  the  tenant,  or  quasi  tenant  at  suffer- 
ance, of  his  assignee,  or  at  least  gave  to  the  assignee  the  right 
to  treat  him  as  such  tenant  at  his  election.  (Dyer,  62|  a ; 
Co.  Litt.  57,  b ;  Harg.  note  5.)  But  those  facts  did  not 
create  the  conrentional  relation  of  landlord  and  tenant  within 
the  meaning  of  the  statute^  as  interpreted  in  the  decisions 
above  referred  to.  That  relation  may  hare  existed  between 
the  parties,  but  it  could  only  arise  out  of  some  agreement 
between  them,  independent  of  the  assignment  of  the  term, 
and  the  retaining  of  possession  by  the  assignor.  If  any  such 
agreement,  express  or  implied,  existed,  the  affidavit  does  not 
show  it.  If  there  was  an  express  agreement  it  should  have 
been  set  out ;  if  an  implied  one,  the  facts  from  which  the  law 
would  imply  it  should  have  been  stated. 

It  is  stated  in  the  affidavit,  after  setting  out  the  assign- 
ment of  the  lease,  **  that  deponent  [the  assignee]  thereupon 
became  entitled  to  the  possession  of  said  premises)  and  the. 
said  Mitchell  became  the  tenant  of  deponent  by  sufferance." 
And  after  mentioning  the,  several  transfers  of  the  lease,  by 
which  it  came  ultimately  to  Isabella  Simpson,  it  is  said  that, 
*'by  reason  of  such  transfers  and  assignments,  said  Mirando 
Mitchell  became  the  tenant  at  sufferance  of  said  Isabella 
Simpson,'"  and  that,  he  ^'held  and  occupied  the  premises  as 
the  tenant  at  sufferance  of  said  Isabella  Simpson,  the  land- 
lord thereof  as  aforesaid"  from  the  16th  of  October,  1860, 
until  the  expiration  of  the  tenancy  as  thereafter  mentioned, 
(referring  to  the  notice  to  quit.)  All  the  statements  are 
conclusions  of  law  only,  and  do  not  strengthen  the  claimant's 
case.  The  landlord,  or  his  agent,  is  required  by  the  statute 
to  "make  oath  in  writing  to  the  facts  which  »  »  o  * 
authorize  the  removal  of  the  tenant."  (3  B.  S.  5th  ed.  836, 
§  29.)  Peijury  could  not  be  effectually  assigned  upon  these 
portions  of  the  affidavit,  if  it  should  turn  out  that  the  rela- 
tion of  landlord  and  tenant  did  not  exist ;  neither  do  they 
give  the  tenant  an  opportunity  to  deny  by  affidavit  "the 
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/acifff  upon  which  the  summonfl  was  issued/'  which  he  is 
authorized  to  do,  and  to  hare  the  matter  tried  by  a  jury. 
(Id.  837,  §  34.)^  *The  tenant  might  not  be  willing  to  swear, 
in  his  answer,  to  the  law,  whatever  might  be  his  opinion  in 
regard  to  it ;  and  he  ought  not  to  be  required  to  do  so^  as  the 
condition  of  making  an  issue  for  trial.  The  claimant,  in  all 
such  cases,  should  state  the  facts  out  of  which  the  legal  con- 
clusions arise,  and  not  the  legal  conclusions  alone.  (EiU  y.  , 
Stocking,  6  Hill,  314.) 

The  facts  stated  in  this  case  were  perhaps  sufficient  to 
support  the  conclusion  that  Mitchell  was  tenant  by  suffer- 
ance by  operation  of  law,  but  a  tenancy  or  quasi  tenancy  thus 
arising  does  not  make  a  case  within  the  statute,  and  if  there 
existed  facts  creating  a  different  relation,  it  rested  with  the 
claimant  to  show  them. 

The  fair  conclusion  from  the  affidavit,  as  it  appears,  is  that 
there  were  no  facts  beyond  those  which  are  stated,  upon 
which  the  inference  of  a  tenancy  was  based.  If  there  were 
none,  then  clearly  the  case  was  not  within  the  statute. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

All  the  other  judges  concurring, 

Judgment  affirmed. 
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Stephen  Newton,  Jan.,  executor  &c.  of  Lewis  Stanley, 
deceased,  v.  James  Stanlet  2d,  and  others. 

A  testator,  by  his  will,  gave  to  two  of  his  sons,  L.  and  S.,  absolutely,  the 
respective  snms  of  $250  and  |400  ;*  and  J.,  another  son,  being  indebted  to 
the  testator,  in  the  sum  of  flOOO,  secared  by  a  mortgage,  he  directed  J.  to 
pay  those  legacies  to  his  brothers,  from  the  mortgage  fond,  and  bequeathed 
to  him  the  balance  thereof. 

JZflU,  that  the  legacies  to  L.  and  S.  were  not  specific,  but  general,  the  testator 
merely  pointing  out  the  fund  from  which  they  were  to  be  satisfied ;  and 
that  the  estate  of  the  testator  was  absolutely  liable  for  their  payment. 

SbU,  atm>y  that  the  executor,  being  liable  to  L.  and  %  for  the  amount  of  their 
legacies,  respectively,  could  maintain  an  action  to  foreclose  the  mortgage 
of  J.  for  the  benefit  of  the  estate. 
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Appeal  from  a  judgment  of  the  Supreme  Court.  The 
action  was*  brought  to  foreclose  a  mortgage  executi^  by  the 
defendant  Stanley  to  Lewis  Stanley,  deceased,  on  the  9th  of 
July,  1851,  to  secure  the  payment  of  the  sum  of  $1000,  in 
ten  equal  annual  payments,  with  interest  at  five  per  cent  per 
annum,  the  first  payment  to  be  made  on  the  1st  of  April, 
1852.  The  whole  of  the  principal  sum  of  $1000,  and  inter- 
est thereon  from  April  1,  1852,  except  the  sum  of  $80  paid 
on  the  28th  of  June,  1856,  was  claimed  to  be  due  and 
unpaid ;  and  it  was  not  denied  by  the  defendant. 

It  was  admitted,  on  the  trial,  that  the  defendant  Stanley 
executed  and  delivered  to  Lewis  Stanley,  deceased,  the  mort- 
gage set  out  in  the  plaintiff's  complaint,  as  therein  alleged ; 
and  that  after  the  execution  and  delivery  of  the  mortgage, 
and  on  the  30th  of  April,  1857,  Lewis  Stanley  died,  leaving  a 
last  will  and  testament,  which  had  been  duly  proved  and 
admitted  to  probate  and  letters  testamentary  thereon  duly 
issued,  on  the  28th  of  October,  1857,  to  the  plaintiff,  who 
was  named  as  executor  in  such  will.  The  will  was  received, 
and  read  in  evidence ;  and  the  sixth,  seventh  and  eighth 
clauses  thereof  are  as  follows : 
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^' Sixth.  I  give  and  bequeath  to  my  son  Lewis  H.  Stanley 
the  sum  of  two  hundred  and  fifty  dollars. 

Seventh.  I  give  and  bequeath  to  my  son  Solomon  Stanley 
the  sum  of  four  hundred  dollars. 

Eighth.  I  hereby  direct  my  son  James  Stanley  [the  defend- 
ant] to  pay  the  aforesaid  sum  of  two  hundred  and  fifty  dol- 
lars to  Lewis  H.  Stanley,  and  the  aforesaid  sum  of  four 
hundred  dollars  to  Solomon  Stanley,  from  the  moneys  due 
and  to  become  due  to  me  from  him,  the  said  James ;  and  the 

« 

said  Lewis  and  Solomon  are  hereby  authorized  to  collect  and 
receive  the  same,  with  the  interest,  and  at  the  rate  and  times 
the  same  shall  become  due  from  said  James  to  me ;  and  the 
balance  of  said  debt  owing  to  me  by  said  James  Stanley  I 
hereby  give  and  bequeath  to  him,  the  said  James,  forever." 

This  was  all  the  evidence  given.  The  defendants'  counsel 
then  moved  that  the  complaint  be  dismissed,  and«the  plain- 
tiff nonsuited,  for  the  following  reasons : 

First.  That  the  sixth,  seventh  and  eighth  items  or  pro- 
visions of  the  will  entirely  disposed  of  the  mortgage  in  ques- 
tion, and  charged  the  defendant  James  Stanley  2d,  who  is 
the  mortgagor,  personally  with  the  payment  of  the  two  spe- 
cific legacies  which  were  directed  to  be  paid  out  of  the  moneys 
secured  by  said  mortgage,  and  the  balance  of  said  mortgage 
given  to  the  defendant. 

Second.  There  is  no  allegation  or  proof,  on  the  part  of  the 
plaintiff,  showing  that  there  was  not  sufficient  assets,  over 
and  above  the  legacies,  to  pay  the  debts,  nor  that  the  defend- 
ant James  Stanley  has  not  complied  with  the  directions  given 
him  in  the  eighth  provision  of  said  will. 

Third.  The  will  directs  the  defendant  Stanley  to  pay,  and 
authorizes  the  legatees  to  collect  and  recover  from  him,  the 
legacies  named  in  the  sixth  and  seventh  provisions  of  said 
will,  which  deprives  \he  executor  of  any  right,  interest  or 
control  over  the  moneys  secured  by  said  mortgage. 

The  court  refused  the  motion  for  a  nonsuit;  to  which 
ruling  and  decision  the  defendant  excepted. 
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The  jadge  at  special  teim  found  the  facto  of  the  giving 
of  the  mortgage ;  the  making  of  the  will  hy  Lewis  Stanley, 
deceased,  in  his  lifetime,  containing  the  provisions  above  set 
forth ;  the  death  of  Lewis  Stanley  on  the  30th  of  April, 
1857;  the  probate  of  the  will,  and  the  issuing  of  letters  tes- 
tamentary to  the  plaintiff,  on  the  28th  of  October,  1857,  as 
sole  acting  executor  of  the  will ;  that  the  defendant  James 
Stanley  2d  paid  the  interest  on  said  mortgage,  to  Lewis 
Stanley,  up  to  the  1st  of  April,  1856,  and  also  the  sum  of  $80 
on  the  28th  of  June,  1856 ;  and  that  no  other  payment  has 
been  made  on  said  mortgage ;  and  that  no  set-off  or  counter- 
claim exists,  in  favor  of  the  defendant  James  Stanley,  against 
said  mortgage,  or  any  part  thereof,  except  such  as  issues  out  of 
the  bequest  to  him  given  by  said  will. 

From  these  facts  his  conclusions  of  law  were : 

First.  T^at  the  mortgage  aforesaid  is  a  lien  upon  the 
premises  described  therein,  in  the  hands  of  the  plaintiff,  for 
the  amount  of  $650  and  interest  thereon  from  October  28, 
1858,  and  should  be  enforced  to  that  extent ;  and  that  $650 
is  due  thereon  from  said  James  Stanley  2d  to  the  plaintiff, 
as  such  executor,  with  interest  from  said  28th  October,  1858. 

Stoond.  That  the  said  mortgage  should  not  be  enforced 
against  the  said  premises,  or  against  the  defendant  James 
Stanley  2d,  for  any  further  amount  than  the  $650  and  interest 
from  October  28, 1858 :  no  want  of  assets  to  pay  the  debts  of 
said  Lewis  Stanley,  deceased,  being  alleged  or  proved  in  this 
action. 

He  therefore  directed  the  usual  decree  for  a  foreclosure  and 
sale  of  the  mortgaged  premises,  for  the  amount  of  $725.85, 
(being  the  said  sum  of  $650  and  interest  thereon  from  Octo- 
ber 28, 1858,  to  the  date  of  the  decision,)  and  interest  thereon 
from  this  date,  and  the  costs  of  the  action  to  be  taxed ;  with 
a  decree  over  against  the  said  James  Stanley  2d  for  any  defi- 
ciency. The  defendant  Stanley  excepted  to  each  and  every 
part  of  the  conclusions  of  law.    Judgment  being  entered,  the 
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defendant  Stanley  appealed  to  the  general  term,  where  the 
same  was  affirmed.    He  then  appealed  to  this  court.* 

James  Stanley ^  in  person. 

J.  T.  Fairchild,  for  the  respondent. 

Wbiqht,  J.  The  appellant  has  no  reason  to  complain  of 
{he  disposition  of  the  case  in  the  court  below.  ,  The  judg- 
ment was  more  favorable  to  him  than  he  had  any  legal  right 
to  expect ;  being  only  for  that  part  of  the  mortgage  debt  not 
forgiven  him  by  the  will  of  his  father.  It  was  neither  al- 
leged nor  proved  by  the  defendant  that  the  whole  moneys 
due  upon  the  mortgage  were  not  required  to  pay  the  credit- 
ors of  the  testator.  It  was  not  for  the  executor  to  show 
affirmatively  a  deficiency  of  assets,  to  entitle  hifai  to  maintain 
the  action. 

In  any  view  of  the  case,  the  defendant  was  not  in  a  situ- 
ation to  contest  the  right  of  the  executor  to  take  proceedings 
to  collect  the  debt.  Whatever  may  have  been  the  relative 
rights  of  the  executor  and  the  legatees,  Lewis  H.  and  Solo- 
mon Stanley,  in  respect  to  the  mortgage,  under  the  will  of 
Lewis  Stanley,  the  legatees  were  not  questioning  the  right 
of  the  executor  to  foreclose  the  mortgage.  The  defendant 
could  raise  no  question,  except,  perhaps,  in  relation  to  that 
part  of  the  mortgage  debt  which  was  given  to  him ;  and 
not  even  that,  if  there  was  a  want  of  assets  to  pay  the  cred- 
itors of  the  testator. 

The  personal  estate  of  Lewis  Stanley  (including  the  mort- 
gage debt)  vested  in  the  executor  from  the  moment  of  his 
death.  He  had  absolute  control  over  all  of  it,  including  that 
specifically  bequeathed,  and  the  power  to  sell  and  dispose  of 
the  same  for  the  payment  of  debts.  The  executor  alone  could 
foreclose  the  mortgage,  or  take  proceedings  for  its  collection. 
The  direction  in  the  eighth  clause  of  the  testator's  will,  to  the 
defendant  to  pay  to  Lewis  and  Solomon  Stanley  their  respec« 


Sept.  1863.]  Nkwton  v.  Stanley.  Q5 


Opinion  of  thb  Conrt,  per  Wbioht,  J. 


tive  l^acies  from  moDeys  secured  bj  his  mortgage,  and  the 
authority  to  the  legatees  to  collect  and  Recover  the  same  from 
him,  could  not  control  the  action  of  the  testator's  represent- 
ative in  collecting  and  administering  the  assets  of  the  estate. 
Nor  is  it  claimed  that  any  such  effect  would  result  from  the 
provision,  unless  the  bequests  to  the  Stanleys  are  specific  be- 
quests of  the  debt,  or  the  mortgage.  If  they  are  general 
legacies,  the  executor  would  be  bound  to  pay  them ;  and 
having  the  legal  title,  and  the  defendant  being  indebted  upon 
the  mortgage,  his  right  to  recover  can  not  be  questioned. 

There  is  no  ground  for  alleging  that  the  legacies  to  Lewis 
H.  Stanley  and  Solomon  Stanley  are  specific.  They  are  not 
bequests  of  the  mortgage,  or  of  the  debt  secured  thereby,  or 
of  any  portion  thereof.  The  testator  bequeaths  to  them  two 
several  sums  of  money  absolutely ;  and  the  subsequent  pro- 
vision for  their  payment  is  demonstrative  only.  They  are 
general  legacies,  the  testator  pointing  out  the  fund  to  satisfy 
them,  and  not  bequests  of  a  specific  debt.  Had  the  defend- 
ant fully  paid  the  mortgage,  to  the  testator,  in  his  lifetime, 
the  legacies  would  not  have  been  adeemed  by  such  payment ; 
which  would  have  been  the  case,  if  the  bequests  had  been, 
in  terms,  of  portions  of  the  mortgage  debt. 

The  intention  of  the  testator  is  apparent.  By  the  sixth 
and  seventh  clauses  of  his  will,  he  gives  to  two  of  his  sons, 
absolutely,  the  respective  sums  of  $250  and  $400.  The  de- 
fendant, another  of  his  sons,  is  indebted  to  him  over  $1000, 
secured  by  the  mortgage  in  question.  He  directs  the  defend- 
ant to  pay  the  legacies  to  his  brothers  from  the  mortgage 
fund,  and  bequeaths  to  him  the  balance  thereof  There  is 
no  indication  of  an  intent  that  the  legacies  to  Lewis  and 
Solomon  should  fail,  if  for  any  reason  the  defendant  refused 
to  obey  the  direction,  or  the  particular  fund  pointed  out  for 
satisfying  them  should,  from  any  cause,  prove  inadequate. 
The  only  legal  effect  of  the  eighth  clause  of  the  will  is  a 
bequest  to  the  defendant  of  the  balance  of  his  debt.  Courts 
are  not  inclined  to  hold  a  legacy  to  be  specific  rather  than 
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general,  unless  its  terms  clearly  require  such  a  construction. 
There  is  nothing  in  the  terms  of  the  bequests  to  Lewis  and 
Solomon  Btanlej,  or  in  the  entire  will  of  their  father,  requir- 
ing us  to  construe  them  as  specific ;  but  on  the  contrary 
they  are  general  bequests  of  money,  and  the  estate  of  the 
testator  is  absolutely  liable  for  their  payment.  (  Walton  v. 
Walton,  7  John.  Ch.  262;  Boberta  v,  Pocock,  4  Ves.  150; 
Kerty  v.  Potter^  Id.  750 ;  Veane  ▼.  Test,  9  id.  146 ;  Cole- 
man  v.  Coleman,  2  id.  639 ;  Tift  v.  Porter,  4  Seld,  516.) 

The  legacies  being  pecuniary  and  not  specific,  the  legatees 
could  not  recover  them  upon  the  mortgage.  Nor  could  they 
recover  them  from  the  defendant  in  an  action  of  assumpsit, 
as  he  has  never  consented  to  the  provision  made  for  him  in 
the  will,  or  promised  to  pay  them,  There  is  no  privity 
between  Lewis  and  Solomon  and  the  defendant,  upon  which 
the  former  could  recover.  But  they  have  not  sought  to  col- 
lect the  legacies  from  the  defendant,  but  look  to  the  executor 
for  their  payment.  The  defendant  can  not  suffer  by  paying 
his  debt  to  the  executor.  Indeed  he  could  pay  it  to  no  one 
else,  safely, 

The  judgmeut  of  the  Supreme  Court  should  be  affirmed. 

All  the  Judges  concurring. 

Judgment  affirmed. 
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A.  T.  Blackkab  and  W.  P.  Ibwin^  Jan.  v.  Edwin  TnoMAa' 

The  defeodanta  oonaigned  and  shipped  to  the  plainUlft  a  cargo  of  com,  to 
be  sold  on  commission,  at  the  same  time  drawing  upon  the  plaintiffli,  on 
accoont  of  the  shipment,  a  draft  at  fifteen  days,  for  $8800,  which  the 
plaintiflb  accepted'  and  paid.  The  com  being  sabseqaentlj  sold,  bj  the 
plaintiffSi,  nnder  the  directions  of  the  defendant,  and  the  proceeds  credited 
to  the  account  of  the  acceptance,  there  remained  a  balance  of  |566.29  due 
to  the  plaintifb,  which  the  defendant  promised  to  pay.  Hdd  that  the 
plaintifb  as  factors,  haying  adranced  money  on  account  of  the  goods,  had 
a  right  to  sell  the  same  for  their  relmbarsement,  without  any  special 
instructions  from  their  principal;  and  that  for  the  amount  of  the  defi- 
ciency, an  action  would  lie,  without  any  arerment  of  a  certain  balance 
due,  of  an  express  promise  to  pay  the  same,  and  of  a  breach  6t  such 
promise. 

Appeal  from  a  judgment  of  the  Bnpreme  Oonrt.  The 
action  was  to  recover  the  amoant  of  an  over-draft  by  the 
defendant,  on  a  cargo  of  com  shipped  by  him  from  Buffalo 
to  the  plaintiffs,  as  consignees,  at  Albany,  for  sale  on  com- 
mission. 

The  complaint  averred  that  the  plaintiffs  were  partners, 
as  produce  commission  merchants,  at  Albany,  under  the 
name  of  Blachmar  &  Irwin.  That  the  defendant,  on  the 
Slst  July,  1857,  at  Buffalo,  consigned  and  shipped  to  the 
plaintiffs,  by  canal,  a  cargo  of  4fl00  bushels  of  corn  for 
storage  and  for  sale,  when  directed,  on  commission.  That 
at  the  same  time  the  defendant  drew  at  fifteen  days,  on  the 
plaintiffs,  for  $3300,  on  account  of  such  shipment,  to  be 
charged  as  advised.  That  the  plaintiffs  for  the  defendant's 
accommodation  accepted,  and  on  the  18  th  August,  1857, 
for  his  accommodation  and  at  his  request  paid  said  draft, 
and  charged  to  account  of  such  shipment,  as  advised  by  the 
defendant.  That  the  cargo  arrived  on  the  11th  August, 
1857,  and  pursuant  to  the  defendant's  directions  was  first 
put  in  store,  and  afterwards,  and  on  the  12th  September, 
1857,  sold.    That  the  net  proceeds  of  the  sale  were  $2743.71, 
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and  were,  credited  .to  the  defendant  on  account  of  the  accept-^ 
ance  and  payment  of  draft^  and  left  a  balance  of  $556.29, 
for  which  the  defendant  was  indebted  to  the  plaintiffs.  That 
being  so  indebted  the  defendant,  on  the  18th  September, 
1857,.  promised  to  pay  this  balance  to  the  plaiqtiffs.  And 
that  although  often  requested  the  defendant  has  not  paid 
said  balance  or  any  part  thereof,  but  is  justly  indebted  to 
the  plainti£b  therefor,  for  which,  and  interest,  they  demand 
judgment. 

To  this  complaint  the  defendant  demurred,  assigning  as 
ground  therefor  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

The  plaintiffs  applied,  on  notice,  to  a  justice  of  the  Supreme 
Court  at  chambers,  for  judgment  in  their  favor,  against  the 
defendant,  on  the  ground  of  the  frivolousness  of  the  de- 
murrer. The  demurrer  was  adjudged  frivolous,  and  judg- 
ment ordered  against  the  defendant  for  the  amount  claimed 
in  the  complaint,  with  costs ;  witiiout  prejudice  to  the  de- 
fendant's right  to  apply  at  special  term  for  leave  to  answer. 

No  application  being  made  at  special  term  the  judgment 
was  entered,  and  the  defendant  appealed  therefrom  to  the 
court  at  general  term,  when  the  same  was .  affirmed.  The 
defendant  appealed  to  this  court. 

F.  E.  Cornwell^  for  the  plaintiffs. 

John  Hvhbell^  for  the  defendant. 

Wright,  J.  This  appeal  is  without  merit.  The  com- 
plaint alleges  that  on  the  31st  of  July,  1857,  the  defendant 
consigned  to  the  plaintiffs,  at  Albany,  to  be  stored  and  sold 
when  directed,  4500  bushels  of  com ;  and  at  the  same  time 
drew  on  the  plaintifls,  at  15  days,  for  $3300,  which  bill  was, 
before  maturity,  accepted  by  the  plaintiffs  for  the  defendaiit's 
accommodation ;  and  at  it's  maturity,  for  the  accommodation 
and  at  the  request  of  the  defendant,  they  paid  the  Bame, 
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and,  as  advised  by  the  defendant,  charged  such  payment  to 
the  account  of  said  consignment,  to  be  paid  to  them  with 
interest  whenever  the  cargo  of  com  should  thereafter  be  sold*; 
that  in  pursuance  of  the  directions  of  the  defendant,  the 
cargo  of  com  on  its  arrival  at  Albany  on  the  11th  of  August, 
1857,  was  stored  by  the  plaintiffs,  and  was  afterwards,  on 
the  12th  of  September,  sold  by  them,  the  net  proceeds  there- 
of, after  payment  of  freight,  storage,  weighing,  insurance, 
the  commissions  of  said  plaintiffs,  and  the  interest  on  the 
draft  accruing  after  maturity,  amounting  to  the  sum  of 
$2743.71 ;  that  said  net  proceeds  were  applied  by  the  plain- 
tiffs in  account  with  the  defendant  towards  the  said  sum  of 
$3300,  and  then  there  remained  due  to  the  plaintiffs,  upon 
said  account,  a  balance  of  $556.29 ;  that  being  so  indebted, 
the  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  18th  of  September,  1857,  promised  to  pay  to  the  plain- 
tiffs the  balance  as  *  aforesaid ;  and  the  plaintifb  demand 
judgment  for  such  balance. 

There  is  here  a  clear  cause  of  action  disclosed  for  the  defi- 
ciency of  the  proceeds  of  the  consignment  to  pay  the  draft ; 
without  regard  to  the  concluding  allegations  of  the  complaint, . 
of  a  certain  balance  due,  and  of  an  express  promise  to  pay 
the  same,  and  of  a  breach  of  such  promise.  The  case  is  stated 
of  the  consignment  of  a  cargo  of  com  and  the  making  of  a 
draft  against  the  consignment,  which  the  plaintiffs  accepted 
and  paid ;  the  sale  of  the  property  consigned,  and  a  deficiency 
in  the  fund  arising  therefrom,  to  reimburse  the  plaintiffs  for 
the  money  advanced,  as  is  alleged,  for  the  accommodation 
and  at  the  request  of  the  defendant.  Treating  the  advance, 
however,  as  made  upon  the  faith  of  the  consigned  cargo,  and 
in  anticipation  of  its  avails  the  plaintiffs  as  factors,  after 
exhausting  the  fund  arising  from  the  consigned  property,  had 
the  legal  right  to  resort  to  the  defendant,  as  principal,  for 
the  balance  due.  Here  it  is  alleged  that  the  proceeds  of  the 
consigned  property  arising  from  its  sale  were  insufficient  to 
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pay  the  advances.  It  is  said  that  the  property  was  sold 
without  waiting  for  the  direction  or  authority  of,  and  with- 
out notice  to,  the  defendant.  This,  8y  no  means,  appears 
clear  from  the  complaint ;  but  if  it  had,  it  could  not  alter 
the  rights  of  the  parities.  It  is  averred  that  the  corn  was 
consigned  to  the  plaintiffs  to  be  stored,  and  when  directed  by 
the  defendant,  to  be  sold  on  commission ;  and  that  such  corn 
was,  in  pursuance  of  such  directions,  stored  and  sold,  the 
deficiency  ascertained,  and  an  express  promise  made  by  the 
defendant  to  pay  such  deficiency.  Had  it,  however,  clearly 
appeared  that  the  terms  of  the  consignment  were  to  store 
and'  sell  when  instructed  by  the  defendant,  and  the  plaintiffs 
sold,  a  month  afterwards,  without  any  special  instructions, 
that  fact  alone  would  not  deprive  them  of  the  right  to  call 
upon  their  principal  to  make  good  a  deficiency.  '  In  Marfield 
V.  GoodhuCy  (3  Comst.  62,)  it  was  held  that  a  factor  who  has 
made  advances  upon  goods  after  their  receipt  by  him  may 
proceed  to  sell,  notwithstanding  instpctions  from  his  princi- 
pal to  the  contrary;  provided  the  latter,  after  reasonable 
notice,  fails  to  repay  his  advances ;  and  in  the  case  of  Brown 
V.  McOraWj  (14  Peters,  470,)  the  Supreme  Court  of  the 
United  States  held  that  the  party,  under  such  instructions, 
might  sell  in  defiance  of  his  instructions,  without  even  call- 
ing upon  the  principal  for  reimbursement.  It  is  not,  how- 
ever, necessary  in  this  case  to  affirm  the  principle  of  the 
latter  decision  to  its  fullest  extent. 

The  complaint  was  clearly  sufficient,  and  the  demurrer 
frivolous.  The  judgment  of  the  Supreme  Court  should  be 
affirmed. 

Balcou,  J.  It  can  ha^*dly  be  said  that  the  complaint 
shows  that  the  sale  of  the  cargo  of  corn  by  the  plaintiffs 
was  made  in  pursuance  of  the  directions  of  the  defendant; 
yet  it  does  show  that  there  was  a  balance  of  $556.29,  besides 
interest,  due  the  plaintiffs  after  applying  the  net  proceeds 
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of  the  com  in  payment  of  the  advances  they  made  for  the 
accommodation  of  the  defendant,  in  taking  np  his  draft; 
and  that  the  defendant,  being  indebted  to  the  plaintiffs  for 
snch  balance,  and  iif  consideration  thereof  afterwards,  on  a 
day  named,  promised  the  plaintifis  to  pay  such  balance  to 
them. 

It  is  clear  that  the  plaintiffs  accepted  and  paid  the  defAid- 
ant's  draft  upon  the  faith  of  the  com  the  latter  consigned  to 
them,  and  that  the  proceeds  of  the  com  were  insufficient  to 
reimburse  them,  into  $556.29  for  the  money  they  advanced 
in  paying  the  draft. 

There  can  be  no  doubt  that  these  facts  made  the  defend- 
ant liable  to  pay  the  plaintiffs  such  deficiency,  if  the  sale  of 
the  com  was  either  authorized  or  ratified  by  him.  {Oihan 
y.  Stanton^  5  Seld.  476.)  And  the  decision  in  Brovm  v. 
McOraw,  (14  Peters'  Hep.  479,)  goes  farther  than  this.  But 
it  is  unnecessary  now  to  determine  whether  that  decision 
should  be  followed  by  this  court. 

When  the  defendant  promised  to  pay  to  the  plaintifis  the 
balance  of  their  advances,  over  and  above  the  net  proceeds 
of  the  com,  he  ratified  the  sale  of  the  com  by  the  plain- 
tiffs. The  inference  from  such  promise  is  that  the  defendant 
was  satisfied  with  the  sale ;  and  he  can  not  be  allowed  now 
to  question  the  legality  of  the  sale,  unless  his  promise  was 
fraudulently  obtained,  or  was  made  in  ignorance  of  facts 
that  would  justify  him  in  repudiating  it ;  neither  of  which 
can  be  inferred  from  the  complaint. 

The  same  strictness  in  pleading  is  not  required  Under  the 
code  that  was  exacted  by  the  courts  under  our  former  system 
of  practice.  (See  3  Seli  476;  19  N.  Y.  Bep.  281.)  The 
code  expressly  enjoins,  that  ''In  the  construction  of  a  plead- 
ing, for  the  purpose  of  determining  its  effect,  its  allegations 
shall  be  liberally  constmed,  with  a  view  of  substantial  jus-* 
tice  between  the  parties."     (§  159.) 

These  views  lead  to  the  conclusion  that  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action ;  and 
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that  the  judgment  of  the  Supreme  Court,  oyerruliug  th« 
demurrer  to  the  same  as  frivolous,  should  be  affirmed  with 
costs. 

Emott,  J«  dissented. 

BosEEBANS,  J.  was  absent. 

All  the  other  judges  concurring  with  Wright  and  Balooh, 
Justices, 
,  Judgment  affirmed. 
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MosES  Hahiltoh  and  others  v.  John  McPhebsok  and  others. 

Damages  for  breaches  of  contract  are  only  those  which  are  incidental  to, 
and  directly  caused  by,  the  breach,  and  may  reasonably  be  presumed  to 
haye  entered  into  the  contemplation  of  the  parties ;  and  not  specnlatiye 
profits,  or  accidental  or  consequential  losses. 

The  law  imposes  upon  a  party  subjected  to  injury  fh>m  a  breach  of  contract 
by  the  other  party,  the  active  duty  of  making  reasonable  exertions  to 
render  the  injury  as  light  as  possible.  And  if  the  ii\jured  party,  through 
negligence  or  willfulness,  allows  the  damages  to  be  unnecessarily  enhanced, 
the  increased  loss  justly  falls  upon  him. 

In  an  action  against  common  carriers,  to  recoyer  damages  for  an  injury  to  a 
quantity  of  oats  caused  by  their  heating  and  becoming  mouldy  in  conse- 
quence of  the  failure  of  the  defendants  to  transport  them  from  Canada, 
where  they  were  in  store,  to  Oswego,  within  the  time  required  by  their 
contract,  it  appearing  that  notwithstanding  the  delay  of  the  defendants, 
the  oats  would  not  haye  been  injured  had  they  been  properly  cared  for  by 
the  custodians  thereof,  by  handling  oyer  or  stirring  them;  it  waa  hdd  that 
the  duty  of  taldng  care  of  the  grain  rested  upon  the  plaintifis,  or  their 
agents  the  custodians  thereof,  and  not  upon  the  defendants ;  no  responsi- 
bility, in  this  respect,  attaching  to  the  latter  until  they  took  possession  of 
the  property.  And  that  they  were  not  answerable  for  the  damages  which 
resulted  ftom  the  failure  to  bestow  the  necessary  care. 

This  was  an  action  against  the  defendants  as  common 
carriers^  in  which  the  plaintiffs  claimed  damages  for  injury 
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to  a  qoaatity  of  oats,  cansed  by  their  heating  and  becoming 
monldy,  daring  the  months  of  June  and  Jaly,  1851,  in  con- 
Bcquence  of  the  failure  of  the  defendants  to  transport  them 
from  Perthy  in  Canada,  to  Oswego,  within  the  time  required 
by  their  contract.  There  were  two  counts  in  the  comphiint, 
in  one  of  which  it  was  alleged  that  the  defendants  engaged 
to  deliver  the  oats  at  Oswego  in  the  month  of  May,  at  five 
cents  per  bushel,  freight ;  and  in  the  other  that  they  engaged 
to  deliver  for  the  same  amount  of  freight,  without  fixing  any 
time  of  delivery.  In  addition  to  damages  for  the  injury  to 
the  oats,  the  plaintiflEs  also  claimed  damages  for  the  expense 
of  taking  care  of  them  after  their  arrival,  and  for  loss  of 
profits  by  the  fall  in  price  of  oats  during  the  delay. 

The  defendants  by  their  answer  denied  the  facts  alleged  in 
the  complaint,  and  stated  that  the  injury  to  the  oats  occurred 
before  they  came  to  the  defendants'  possession,  and  before 
the  time  arrived  for  their  transportation. 

On  the  trial  at  the  Osw^o  circuit  in  February,  1858,  the 
plainti£b  proved  by  a  correspondence  between  their  agents, 
Colver,  Bathbun  &  Co.,  and  the  defendants,  commencing 
March  18,  and  ending  April  3,  1851,  a  contract  to  carry  the 
oats  and  other  grain,  amounting  to  thirty  thousand  or  forty 
thousand  bushels,  from  different  places  in  Canada  named  in 
the  correspondence,  to  Oswego,  at  five  cents  per  bushel,  but 
no  time  was  fixed  for  their  delivery.  Orders  for  the  delivery 
of  the  grain  Were  sent  to  them,  and  it  appeared  to  have  been 
delivered  satisfactorily,  excepting  a  lot  of  about  four  thousand 
four  hundred  bushels  of  oats  which  were  at  Perth,  in  the 
store  house  of  McDonald  &  Hall.  No  order  for  the  delivery 
of  those  oats  were  sent  to  the  defendants  until  the  24th  of 
May,  when  Colver,  Bathbun  &  Co.  wrote  to  them,  complain- 
ing of  the  delay  in  delivering  the  property  of  other  persons, 
and  inclosing  an  order  on  McDonald  &  Hall  for  the  oats  in 
their  possession,  and  saying,  '^please  advise  us  if  you  will 
send  down  for  the  oats  without  delay."  This  letter  was 
answered  by  the  defendants* on  the  27th  of  May,  when  they 
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said,  ^^The  cargo  of  oats  from  Perth  shall  be  sent  for  on  the 
return  of  out  boats,  that  started  for  Mr.  Hooker's  oats  at  that 
place  last  evening,  probably  the  close  of  this  week." 

The  oats  failing  to  come  forward,  the  defendants  were 
written  to  again  on  the  24th  of  June,  as  follows:  ''The 
owners  of  the  oats  got  at  Perth,  of  McDonald  &  Hall,  are 
very  desirous  of  having  them  brought  forward  at  once.  You 
will  be  so  kind  as  to  have  them  started  (if  not  done  so)  at 
once,  or  as  soon  as  practicable."  On  the  next  day  the  de- 
fendants answered,  ''We  were  not  aware  that  all  the  oats 
had  not  come  from  Perth,  and  now  dispatch  a  steamer  with 
three  barges  to  Pike  Falls,  with  instructions  to  take  all  the 
freight  they  can  find  at  Perth." 

The  defendants  were  again  written  to  on  the  28th  of  June 
as  follows:  "We  have  received  from  McDonald  &  Hall,  of 
Perth,  notice  that  they  are  very  desirous  that  the  oats,  Bome 
three  thousand  or  four  thousand  bushels,  should  be  removed 
at  once,  as  they  say  great  danger  is  apprehended  that  the  oats 
will  take  injury  by  leaving  so  large  a  quantity  together  at 
this  season.  Also,  the  owners  or  purchasers,  Messrs:  Sweet 
&  Hamilton,  complain  that  they  want  the  pats  badly,  having 
sold  them  on  contract  and  the  price  having  fallen.  They 
fear  trouble  and  loss  for  want  of  them  before. 

We  find  by  reference  that  we  sent  you  an  order  on  the 
24th  of  May  for  their  oats ;  that  we  have  your  reply  that 
they  should  come  forward  at  once.  If  any  damage,  the  par- 
ties will  look  to  jrou  for  it.  We  have  done  our  duty  here, 
fully." 

The  defendants  answered  this  letter  on  the  first  day  of 
July  as  follows  J  "  We  beg  to  inform  you,  in  reply  to  your  let- 
ter of  the  28th,  that  we  never  received  an  order  from  you  on 
Messrs.  McDonald  &  Hall.  We,  however,  sent  them  boats 
the  instant  we  learned  that  you  had  not  got  all  the  oats  you 
expected  from  Perth,  and  doubtless  they  will  be  here  this 
week." 
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The  oats  were  taken  hj  the  defendants'  boats,  from  Mo* 
Donald  &  Hall's  store  house  at  Perth,  on  the  2d,  and  deliv- 
ered to  Colver,  Bathbun  &  Co.,  for  the  plaintiffs  at  Oswego, 
on  the  10th  or  12  th  of  July.  They  were  heated,  mouldy 
and  considerably  damaged ;  the  injury  having  occurred  from 
their  remaining  in  the  bins  at  Perth,  during  the  hot  weather 
in  June. 

There  was  no  negligence  or  unreasonable  delay  in  deliver- 
ing the  oatS)  after  the  27th  of  June,  when  the  vessels  started 
from  Kingston  for  that  purpose.  It  was  shown  that  oats 
could  be  kept  in  bins  through  the  summer  without  injury, 
if  they  weVe  properly  cared  for,  but  they  required  handling 
over  or  stirring,  to  keep  them  from  heating. 

The  judge  charged  the  jury,  that  if  they  should  find  that 
the  oats  became  heated  and  damaged  after  the  defendants 
were  bound  to  enter  upon  ^  their  contract,  and  they  became 
heated  and  damaged  by  reason  of  the  delay,  then  they  were 
liable  to  respond  in  damages,  and  were  liable  to  the  extent 
of  such  injury  and  damage.  To  this  part  of  the  charge  the 
defendants  excepted. 

The  defendants'  counsel  requested  the  judge  to  charge  that 
the  defendants  were  not  liable  to  respond  in  damages  for  the 
injury  sustained  by  the  oats  while  they  were  at  Perth,  and 
before  they  came  to  the  possession  of  the  defendants.  The 
judge  refused  so  to  charge,  but  instructed  the  jury  on  thi^ 
point,  'Hhat  the  defendants  were  liable  to  respond  for  any 
damage  the  oats  sustained  after  the  defendants  should  have 
entered  upon  the  performance  of  the  contract."  To  the 
refusal  and  to  the  charge  on  this  point  the  defendants'  coun- 
sel excepted.  , 

The  jury  found  a  verdict  in  favor  of  the  plaintiffs  for  s^ven 
hundred  and  thirty  dollars,  for  which  amount,  with  costs,  a 
judgment  was  entered  against  the  defendants,  wifich  was 
reversed  on  appeal  by  the  defendants  to  the  general  term, 
and  a  new  trial  ordered.  From  this  judgment  the  plaintiffs 
brought  the  present  appeal,  with  a  stipulation  that  if  the 
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judgment  appealed  from  shall  be  affirmed,  judgment  ubso-* 
lute  may  be  entered  against  them. 

J.  A.  JUathatoayy  for  the  appellants. 

Or  ant  <t  Allen,  for  the  respondents. 

Seldek,  J.  A  good  cause  of  action  was  shown  on  the 
part  of  the  plaintiffs  against  the  defendants,  for  neglecting 
to  proceed  with  reasonable  diligence  iii  forwarding  the  oats 
after  the  notice  which  they  received  on  the  27th  of  May,  and 
the  only  question  which  the  case  presents  relates  to  the 
amount  of  da^mages  for  which  the  defendants  are  responsible. 
.  The  rule  applicable  to  such  cases  has  been  briefly  and 
accurately  stated  by  Mr.  Powell,  as  follows :  "  Damages  for 
breaches  of  contract  are  only  tho^e  which  are  incidental  to, 
and  directly  caused  by,  the  breach,  and  may  reasonably  be 
presumed  to  have  entered  iqto  the  contemplation  of  the  par* 
ties ;  and  not  speculative  profits,  or  accidental  or  consequen- 
tial losses."  (Powell  on  Ev.  ch.  21,  §  54,  p.  216 ;  Hadley  v. 
BaxendcUe,  9  Wels.  H.  &  G.  341 ;  Griffin  v.  Colver,  16  N.  Y. 
Rep.  494,  5 ;  Code  Nap.  §§  1150, 1151 ;  Mayne  on  Dam.  15.) 
I  think  the  instructions  given  to  the  jury  in  this  case,  which 
were  excepted  to,  can  not  be  reconciled  to  this  rule.  The 
damages  to  the  oats,  from  heating,  were  not  'incidental  to, 
or  directly  caused  by,"  the  delay  in  moving  them.  The  delay, 
if  proper  care  had  been  bestowed  upon  the  oats,  would  not 
have  resulted  in  their  injury.  The  direct  cause  of  injury, 
therefore,  was  the  want  of  care.  The  necessity  for  extra  care 
arqse  from  the  delay,  and  the  expenses  attending  such  neces- 
sary care,  if  it  had  been  bestowed,  would  have  been  the  direct 
result  of  the  defendants'  breach  of  contract.  For  such 
expenses  they  would  have  been  answerable,  but  were  not 
answerable  for  the  damages  which  resulted  from  the  failure 
to  bestow  that  care.  The  law,  for  wise  reasons,  imposes  upon 
a  party  subjected  to  injury  from  a  breach  of  contract  the 
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active  duty  of  making  reasonable  exertions  to  render  the 
injury  as  light  as  possible.  Public  interest  and  sound 
morality  accord  with  the  law  in  demanding  this ;  and  if  the  in- 
jured party,  through  negligence  or  willfulness,  allows  the  dam- 
ages to  be  unnecessarily  enhanced,  the  increased  loss  justly 
falls  upon  him.  (Miller  y.  Mariners'  Church,  7  Greenleaf, 
51;  Shannon  v.  Cometocky  21  Wend.  461;  Heckscher  y. 
McOrea,  24  id.  309 ;  Cflark  y.  Marsiglia,  1  Denio,  317 ; 
Spencer  y.  HaiHeadj  Id.  606 ;  Loker  y.  Damon,  17  Pick. 
284) 

If  the  injiiry  to  the  oats  had  been  the  necessary  conse- 
quence of  the  delay,  and  the  contract  had  been  entered  into 
tby  the  defendants  in  yiew  of  that  consequence,  in  case  of  their 
failure  in  performance,  (Hadley  y.  Baxendale,  9  Exch. 
supra,)  they  would  haye  been  responsible  for  such  injury, 
because  it  would  have  been  the  direct  result  of  their  breach 
of  contract  The  case  then  would  haye  been  parallel  to  that 
of  the  failure  of  a  railroad  company  to  take  milk  or  yegeta- 
bles  to  market,  in  accordance  with  previous  contract,  and 
other  like  cases  suggested  by  Mr.  Justice  Mullen  in  his  dis- 
senting opinion  in  this  case.  In  such  cases,  however,  the 
injured  parties  could  recover  nothing  for  damages,  which,  by 
reasonable  diligence  on  their  part,  could  have  been  prevented. 
(Miller  v.  Mariners'  Church,  supra.) 

The  burden  of  proving  that  the  damages  which  have  been 
sustained  in  such  cases  could  have  been  prevented,  unques- 
tionably rests  upon  the  party  guilty  of  the  breach  of  contract. 
(Costigan  y.  The  M.  dk  H.  B.  R.  Co.,  2  Denio,  609.)  As  I 
understand  the  case,  such  proof  was  made  by  the  defendants 
here ;  but  whether  the  fact  wta  conclusively  proved  or  not, 
there  was  sufficient  evidence  to  call  for  the  submission  of 
that  question  to  the  jury,  which  was  taken  from  their  consid- 
eration by  the  positive  instruction  of  the  judge,  that  the 
defendants  ''were  liable  to  respond  for  any  damage  the  oats 
sustained  after  the  defendants  should  have  entered  upon  the 
performance  of  the  contract." 
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It  is  not  material  to  inquire  whether  the  duty  of  taking 
care  of  the  oats  rested  upon  the  plaintiffs,  who  were  the 
owners,  or  upon  McDonald  &  Hall,  who  were  the  custodians 
of  them.  It  is  sufficient  for  the  present  case  that  it  rested 
upon  one  or  the  other,  and  not  upon  the  defendants.  No 
responsibility  in  this  respect  attached  to  the  defendants, 
until  they  took  possessiooi  of  the  property. 

The  judgment  of  the  special  term  was  properly  reversed, 
and  final  judgment  must  be  rendered  against  the  plaintifib, 
in  pursuance  of  their  stipulation. 

.  Denio,  Oh.  J.  and  Dayies,  Wright,  Emott  and  Mabyin, 
Justices,  concurring. 

Ordered  accordyigly. 


John  W.  Hathorn  v.  Martha  Elt,  adm'x  &c.  of  Anson 

0.  Ely,  deceased. 

Where  a  common  carrier  upon  the  canal  received  on  board  his  boats  a  quan- 
tity of  flour,  in  barrels,  agreeing  to  deliver  the  same,  in  good  order,  to  the 
consignees,  at  New  York,  and  to  let  it  remain  on  board  ninety  days  after 
its  arrival  in  New  York,  without  extra  charge ;  and  upon  the  flour  arriving 
at  New  York  the  consignees. refused  to  receive  it;  itioaa  hdd^  that  when  the 
flour  reached  its  destination,  in  good  order,  and  a  delivery  was  tendered  to 
the  consignees,  their  refusal  to  receive  it  put  an  end  to  the  plaintiff's 
responsibility  as  carrier^  and  from  that  time  he  held  it  as  the  haUu  of  the 
owner,  and  was  required  to  exercise  ordinary  care,  only,  in  its  protection; 
and  was  not  liable  for  an  injury  to  it  which  occurred  without  fault  on 
his  part. 

Appeal  from  the  Supreme  Oourt.  The  action  was  to 
recover  freight  for  carrying  flour  and  oats  in  'canal  boats, 
from  Elmira  to  the  city  of  New  York,  in  the  fall  of  1853. 

The  plaintiff  received  the  flour  and  oats  (950  barrels  of 
flour  and  543  bushels  of  oats)  on  board  of  his  two  canal 
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boats,  at  Elmira^  for  which  he  executed  and  delivered  to  the 
original  defendant,  Anson  C.  Ely,  two  receipts,  acknowledg- 
ing the  receipt  of  those  articles,  in  good  order,  and  promising 
tft  deliver  them  in  like  good  order  to  Jones  &  Ferguson, 
New  York,  at  the  rate  of  sixty  cents  per  barrel,  freight,  on 
floor,  and  ten  cents  per  bashel  on  oats ;  and  each  receipt 
concluded  as  follows :  "And  I  do  agree  to  let  the  above  flour 
remain  on  board  ninety  days  after  its  arrival  in  New  York, 
without  extra  charge/' 

The  defense  interposed  was,  that  the  plaintiff  did  not 
deliver  the  flour  in  good  order,  but  that  it  was  injured  before 
delivery,  through  the  plaintiff's  negligence,  to  an  amount 
exceeding  the  amount  of  freight. 

The  referee,  before  whom  the  cause  was  tried,  found  that 
the  plaintiff  transported  the  flour  and  oats  to  New  York, 
where  they  arrived,  safely  and  in  good  order,  in  the  boats  on 
board  which  they  were  shipped,  on  the  24th  of  November, 
1853.  That  on  the  28th  of  November  the  plaintiff  informed 
the  consignees,  Jones  &  Ferguson,  of  the  arrival  of  the  boats, 
that  the  flour  and  Oftts  were  ready  to  be  delivered,  and  where 
the  boats  lay ;  which  was  at  pier  No.  7  East  river,  a  usual 
place  for  discharging  such  freight.  The  consignees  were 
also  requested  to  take  off  the  flour.  They  replied  that  they 
had  not  heard  from  the  defendant  and  had  no  authority  to 
receive  it,  but  were  daily  expecting  to  hear  from  him.  This 
request  was  repeated  on  several  days,  and  finally  J.  &  F. 
were  urged  to  receive  the  flour,  or  to  make  some  arrangement 
in  regard  to  it,  as  the  harbor  master  refused  to  allow  the 
boats  to  remain  longer  in  the  slip ;  to  which  they  made  the 
same  answer  as  before.  The  flour  could  have  been  delivered 
in  one  day,  if  there  had  been  any  one  to  receive  it.  On  the 
Ist  of  December  the  boats  were  pushed  out  of  said  pier  by 
persons  acting  under  direction  of  the  harbor  master,  who 
alleged  that  they  had  remained  as  long  without  unloading  as 
the  rules  of  the  harbor  allowed.  The  plaintiff  immediately 
went  in  pursuit  of  a  steam  tug,  to  tow  the  boats  to  a  place 
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of  safety^  which  he  procured ;  but  in  the  mean  time  one  of 
the  boats  had  been  struck  by  another  vessel  and  injured,  so . 
as  to  cause  her  to  leak  badly.  ,  She  was  towed  to  another 
dock,  and  the  cargo  removed  and  placed  upon  the  dock  with 
all  reasonable  dispatch,  from  which  place  it  was  taken  by 
Jones  &  Ferguson  at  the  defendant's  request  The  flour  was 
wet  and  damaged  by  the  leaking  of  the  boat,  in  consequence 
of  the  collision,  to  the  amount  of  $976.75.  Such  damage 
was  not  caused  by  any  negligence,  or  by  the  want  of  due  care 
and  diligence  on  the  part  of  the  plaintiff.  The  defendant 
did  not  give  any  instructions  as  to  the  delivery  of  the  flour, 
or  whether  he  would  elect  to  have  it  remain  on  the  boats, 
until  after  the  boats  had  been  ordered  out  of  the  slip  by  the 
harbor  master. 

The  referee  found  as  matter  of  law,  that  the  defendant  was 
to  have  the  privilege,  if  he  desired  it,  of  leaving  the  flour  on 
board  the  boat,  as  a  warehouse,  for  the  space  of  ninety  days, 
after  her  arrival  in  New  York ;  that  the  plaintiff  was  not  to 
wait  for  his  freight,  nor  to  remain  subject  to  the  stringent 
liability  of  a  common  carrier  during  that  period ;  that  the 
freight  was  earijied,  and  the  liability  of  the  plaintiff  as  a 
common  carrier  was  discharged,  as  soon  as  he  had  arrived  in 
the  port  of  New  York,  had  reported  his  arrival  to  the  con- 
signees, and  waited  a  reasonable  time  to  deliver  his  cargo,  or 
to  receive  the  instructions  of  the  defendant,  whether  he 
would  or  would  not  leave  the  flour  on  bocird.  That  as  the 
consignees  had  declined  for  several  days  to  receive  the  flour, 
the  plaintiff  became  the  mer6  depositary',  or  bailee  of  the 
same,  for  the  defendant,  and  was  so  at  the  time  when  the 
damage  was  done,  and  as  such  bailee  liable  only  for  gross 
negligence.  He  rejected  the  defendant's  claim  for  damages, 
and  held  that  the  plaintiff  was  entitled  to  recover  the  freight, 
and  judgment  was  entered  accordingly. 

The  defendant  excepted  to  the  report,  and  on  appeal  to 
the  Supreme  Court,  at  general  term,  the  judgment  was 
affirmed,  and  the  defendant  brought  the  present  appeal 
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Since  the  appeal  the  original  defendant  had  died,  and'  the 
administratrix  of  hie  estate  had  been  sabstitated  as  defend- 
ant, in  his  place,  by  order  of  this  court. 

BoberUon  dt  FobhUj  for  the  appellant 

John  H.  Beynold9,  for  the  respondent 

Sbldek,  J.  •  If  this  case  were  to  be  decided  by  the  rules 
which  determine  the  ordinary  daty  of  common  carriers,  when 
consignees  refuse  or  neglect  to  receiye  goods,  there  could  be 
no  doubt  that  the  plaintiff's  responsibility  aa  a  carrier  re- 
mained at  the  time  when  the  flour  was  injured,  and  he  would 
be  held  liable  for  such  injury,  though  it  happened  without 
his  fault  The  refusal  of  consignees  to  receive  goods,  author- 
izes the  carrier  to  relieve  himself  from  the  stringent  liability 
which  he  is  under  as  such,  by  depositing  the  goods  in  some 
suitable  warehouse,  if  any  such  can  be  found,  or  by  making 
8ome^ equivalent  disposition  of  them,  for  the  use  of  the  owner. 
Occupying  the  position  of  carrier  merely,  his  responsibility 
as  such  continues  until  this  is  done.  (^0  N.  Y.  Rep.  259.) 
But  it^ould  not  be  a  reasonable  construction  of  the  contract 
upon  which  the  plaintiff  received  the  flour,  to  hold  that  he 
was  to  remain  an  insurer  of  its  safety  for  ninety  days  after  the 
duty  of  carrying  it  should  be  completed ;  in  case  the  owner 
elected  to  have  it  remain  that  length  of  time  upon  the  boats. 
Its  fair  interpretation  is,  that  when  the  duty  of  carrying 
should  terminate,  an  election  by  the  owner  to  postpone  the  de- 
livery for  ninety  days,  would  convert  the  carrier  into  a  mere 
bailee.  When,  therefore,  the  flour  reached  its  destination  in 
good  order,  and  a  delivery  was  tendered  to  the  consignees,  their 
refusal  to  receive  it  put  an  end  to  the  plaintiff's  responsibility 
as  carrier,  and  from  that  time  he  held  it  as  the  bailee  of 
the  owner.  He  had  a  right  to  treat  the  refusal  of  the  con- 
signees as  equivalent  to  an  election  on  the  part  of  the  owner 
to  have  the  flour  remain  on  the  boats  during  the  ninety  days ; 
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although  he  might,  in  the  absence  of  an  express  election, 
have  relieved  himself  from  all  responsibility,  by  placing  it  in 
store.  Whether  the  plaintiff  held  the  flour  in  pursuance  of 
his  contract,  to  allow  it  to  '^ remain  on  board  ninety  days,'' 
or,  as  waiting  the  election  of  the  defendant  whether  it  should 
so  remain,  he  was  required  to  exercise  ordinary  care  only,  in 
its  protection,  and  was  not  liable  for  an  injury  to  it  which 
occurred  without  fault  on  his  part. 
The  judgment  of  the  Supreme  Court  should  be  affirmed. 

All  the  Judges  concurring, 

Judgment  affirmed. 


28      82; 
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^     ^\  Oarrit  H.  Striker  v.  Winifred  Moi?t  and  others. 
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By  a  will  made  in  1815  the  testator  devised  all  his  real  estate  to  kis  three 
grandchildren,  0.  H.,  A.  and  W.,  in  fee,  to  be  disposed  of  by  his  executors 
&c.  as  follows:  '^  The  said  real  estate  shall  not,  at  any  time  hereafter,  be 
sold  or  alienated)  biit  my  ^aid  executors,  or  the  surriTor  of  them,  &c., 
shall  f^om  time  to  time  lease  or  rent  the  same  on  such  terms  as  they  shall 
deem  most  advantageous  to  my  said  heirs,  and  the  rents,  issues  and  profits 
of  the  same  shall  be  annually  paid  by  my  naid  executors  &c.  to  my  said  heirs, 
in  equal  proportions ;  and  if  either  of  my  said  heirs,  or  their  children,  shall 
phooae  to  occupy  any  part  of  my  said  real  estate,  he,  she  or  they  shall  have 
a  preference  to  any  other  applicant,  on  paying  a  reasonable  rent  for  the 
same."  It  was  then  declared  that  if  any  of  his  grandchildren  should  die 
without  issue,  the  share  of  the  one  so  dying  should  go  to  the  survivors  or 
survivor,  and  the  heirs  of  such  survivor,  forever.  Also  that  his  wife,  dur- 
ing her  widowhood,  should  occupy  his  dwelling  house  together  with  five 
acres  of  land  a^oining,  which,  together  with  the  fences,  was  to  be  kept  in 
repair  by  the  executors.  At  the  date  of  the  will  W.  had  several  children. 
The  other  grandchildren  were  unmarried.  The  testator  had  then  no  other 
descendants.  After  the  death  of  the  testator  a  partition  of  the  land 
between  the  devisees  was  had,  under  the  order  of  the  court,  and  mutual 
deeds  of  release  were  executed  by  them,  and  they  thereafter  ei\joyed  in 
severalty  according  to  the  partition.  A.,  one  of  the  devisees,  died,  without 
issue,  in  1860,  leaving  a  will,  by  which  she  .devised  all  her  estate  to  8* 
and  other9. 
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MtUt  1.  That  taking  the  will  all  together,  the  sacoesslTe  estates  in  each  third 
part  of  the  land  were  limited  as  follows:  (1.)  To  the  trustees,  for  the  life 
of  the  grandchild  for  whose  benefit  that  one  third  was  deTised,  remainder 
to  the  issue  of  that  grandchild,  if  he  or  she  should  have  issue,  in  fee ;  but 
if  be  or  she  should  die  without  issue  U?ing  at  his  or  her  death,  (which  last 
qualification  resulted  ft'om  the  subsequent  limitation  to  the  mtrvivar  of  the 
framdekHdrm,)  then  (2.)  Remainder  to  the  grandchildren  and  the  snrriTor 
of  them. 

2.  That  this  second  remainder  was  contingent,  though  it  would  have  been 
Tested,  if  the  first  remainder  had  been  for  any  estate  less  than  a  fee  simple. 

8.  That  hence  G.  H.  and  W.  had  no  estate  which  they  could  convey  to  A.  by 
their  partition  deed ;  and  hence  also,  the  devisees  of  A.  took  nothing  by 
the  devise  in  their  favor,  contained  in  her  will. 

Appeals  from  the  Supreme  Court  John  Hopper  died  in 
1819.  The  material  provisions  of  his  will  were  as  follows : 
'^I  give  all  my  real  estate  to  my  three  grandchildren,  Qarrit 
H.  Striker,  Ann  Striker,  and  Winifred  the  wife  of  Jordan 
Mott,  and  their  heirs,  forever.  The  said  real  estate  so  devised 
to  my  said  grandchildren  to  be  disposed  of  as  follows,  by  my 
executors  hereinafter  named,  and  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  that  is  to  say: 
the  said  real  estate  shall  not  at  any  time  hereafter  be  sold  or 
alienated ;  but  my  said  executors  and  the  survivor  6f  them, 
or  the  executors  or  administrators  of  such  survivor,  shall  from 
time  to  time  lease  or  rent  the  same  on  such  terjns  and  for  s^uch 
rent  as  they  may  deem  most  advantageous  to  my  said  heirs, 
and  the  rents,  issues  and  profits  of  the  same  shall  be  annu- 
ally paid  by  my  said  executors  and  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  to  my  said 
heirs  in  equal  proportions ;  and  if  either  of  my  said  heirs,  or 
their  children  lawfully  begotten,  shall  choose  to  occupy  any 
part  of  my  said  real  estate,  he,  slie  or  they  shall  have  a ' 
preference  to  any  other  applicant,  on  paying  a  reasonable 
rent  for  the  same.  And  in  case  any  of  my  said  heirs  and 
devisees  shall  die  without  lawful  issue,  then  and  in  such  case 
my  will  is,  that  the  share  of  the  one  so  dying  shall  be  and 
enure  to  the  sole  use,  benefit  and  behoof  of  my  said  grand- 
children, and  the  survivor  of  them,  and  the  heirs  of  such  sur- 
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Tivor,  forever/'  He  further  provided  that  his  wife,  daring 
her  widowhood,  shgald  occupy  hie  dwelling  house  together 
with  five  acres  of  land  adjoining,  "which,  together  with  the 
fences,  shall  be  kept  in  repair  by  my  said  executors,''  &c. 
He  appointed  three  executors.  At  the  date  of  the  yrill  Mrs. 
Winifred  Mott  had  several  children.  The  other  two  grand*- 
children  were  unmarried.  The  testator  then  had  no  other 
descendants. 

Soon  after  Hopper's  death  his  granddaughter  Ann  Striker 
filed  a  petition  in  the  New  York  Mayor's  Court,  under  the 
partition  act  of  1813.  (2  B.  L.  507.)  Her  brother  and  sis- 
ter were  made  parties  to  this  proceeding,  but  the  executors 
were  not  parties.  Partition  of  all  the  lands  now  in  question 
was  ordered  and  made  Accordingly,  by  consent  of  the  defend- 
ants. Mutual  deeds  of  release  were  thereupon  executed. 
The  releases  recited  the  devise  to  the  grandchildren,  but  no 
other  part  of  the  will.  They  also  recited  the  proceedings  in 
partition,  but  they  contained  no  express  covenants  nor  any 
words  from  which  a  covenant  could  be  implied.  The  grand- 
children thereafter  enjoyed  in  severalty,  according  to  the  par- 
tition. Ann  Striker  died  without  issue  in  1860.  By  her 
will  she  devised  all  her  estate  to  E.  J.  Swords  and  others. 
All  Hopper's  executors  having  died,  J.  B.  Wilson  was  ap- 
pointed trustee  in  their  place.  Gaitit  H.  Striker,  after  the 
death  of  his  sister  Ann  Striker,  brought  his  action  for  parti- 
tion in  the  Supreme  Court  against  Mrs.  Mott  and  Wilson, 
the  trustee,  claiming  that  on  the  death  of  Ann  Striker  with- 
out issue  the  third  part  of  Hopper's  estate  became  vested  in 
himself  and  his  sister  Mrs.  Mott,  in  fee  simple,  by  virtue  of 
the  limitation  over  in  Hopper's  will.  Swords,  the  executor, 
and  the  other  devisees  of  Ann  Striker,  brought  a  cross  action, 
claiming  that  she  took  under  the  will  a  fee  simple.  Wilson, 
the  trustee,  brought  another  action,  to  establish  the  trusts 
of  Hopper's  will.  He  admitted  the  title  of  Garrit  H.  Striker, 
with  a  single  qualification.  He  insisted  that  by  a  proper 
construction  of  Hopper's  will  the  executors  of  Hopper  took  a 
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tnut  term  in  aU  the  sharee,  until  the  death  of  the  last  Bar« 
vivor  of  the  three  grandchildren. 

The  Supreme  Court  in  the  first  district  gave  judgment  in 
the  three  actions,  in  favor  of  Garrit  H.  Striker.  The  deri- 
sees  of  Ann  Striker  appealed  to  this  court  Wilson,  the 
trustee,  also  appealed.  (See  Striker  t.  Mott,  2  Paige's  Gb. 
387  ;  Brewster  v.  Striker,  2  Oomst  19.) 

Both  appeals  T^ere  argued  in  1862,  and  in  December  of 
that  year  the  judgments  of  the  Supreme  Court  were  affirmed, 
Smith,  J.  dissenting  from  the  decision '  on  the  trustee's  ap- 
peal, and  holding  with  the  trustee  on  the  point  made  by  hint 
A  motion  was  heard  in  the  March  term  of  1863  for  a  re- 
hearing, which^  in  the  June  term  of  the  same  yearj  was 
denied. 

Alexander  W.  Bradford,  Alexander  S.  Johnson  and 
Daniel  Lord,  for  Ann  Striker's  devisees. 

OUbert  M.  Speir,  for  Wilson,  the  trustee. 

David  Dudley  Field,  for  the  respondent  Winifred  Mott. 

Cfkarlea  (y Conor,  for  the  respondent  Garrit  H.  Striker. 

Dkkio,  Ch.  J.  The  general  question  in  these  cases  is 
whether  Ann  Striker  was  seised,  at  the  time  of  her  death,  of 
an  estate  of  inheritance  in  the  premises  in  controversy.  John 
Hopper,  who  died  in  the  city  of  New  York  in  August,  1819, 
was,  in  ^is  lifetime  and  at  the  time  of  his  death,  the  owner 
in  f&  of  a  farm  on  Manhattan  island,  now  in  the  vicinity  of 
Fiftieth  street,  of  which  the  premises  in  question  are  a  part. 
By  his  will,  executed  about  four  years  before  his  death,  he 
devised  to  his  three  grandchildren,  namely,  the  said  Ann 
Striker,  Garrit  H.  Striker  and  Winifred  Mott,  "and  their 
heirs  forever,"  (they  and  the  children  of  one  of  them  being 
his  only  descendants  then'living,)  all  his  "real  estate,"  in  the 
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city  and  county  of  New  York ;  adding,  "  The  said  real 
estate  so  devised  to  my  said  grandchildren  to  be  disposed  of 
as  follows,  by  my  executors  hereinafter  named,  and  the  sur- 
vivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  that  is  to  say :  the  said  real  estate  shall  not  at  any 
time  hereafter  be  sold  or  alienated ;  but  my  said  executors 
and  the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  shall  from  time  to  time  lease  and  rent  the 
same  on  such  terms^  and  for  such  rent,  as  they  may  deem 
most  advantageous  to  my  said  heirs,  and  the  rents,  issues  and 
profits  of  the  same  shall  be  annually  paid  by  my  said  execu- 
tors and  the  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  to  my  said  heirs  in  equal  proportions/' 
There  is  then  a  provision  that  the  devisees  or  their  children 
shall  have  the  preference  as  lessees.  After  a  disposition  of 
the  personal  estate  and  some  provisions  not  immediately  ma- 
terial, there  is  the  following  clause:  '^And  in  case  any  of 
my  said  heirs  and  devisees  Bhall  die  without  lawful  issue, 
then  and  in  such  case  my  will  is  that  the  share  of  the  one  so 
dying  shall  be  and  enure  to  the  sole  use,  benefit  and  behoof 
of  my  said  grandchildren  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor  forever."  Three  persons  were  appoint- 
ed exec6tors,  all  of  whom  are  dead,  but  proceedings  have 
been  had  in  the  Supreme  Court  to  supply  the  failure  of 
trustees,  under  which  proceedings  James  B.  Wilson  is  the 
present  trustee. 

In  October,  1820,  Ann  Striker  presented  to  the  court  of 
common  pleas,  called  the  Mayor's  Court  of  the  city  of  T$ew 
York,  a  petition  for  partition  of  the  aforesaid  farm,  she 
claiming  to  be  seised  as  a  tenant  in  common  of  an  undinded 
third  part  thereof,  alleging  that  Garrit  H.  Striker  and  Wini- 
fred Mott,  the  two  other  grandchildren,  were  each  seised  of 
an  undivided  third  part  as  such  tenants.  They  put  in  ^n 
answer  admitting  the  matter  of  the  petition,  and  ^'freely 
consented"  that  partition  should  be  made  according  to  the 
prayer  of  the  petition.     Three  persons  were  accordingly,  ap- 
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pointed  oommiBsioneTB,  who,  on  the  7th  of  March,  1821, 
made  their  report,  which  was  dalj  prored  and  filed,  dividing 
the  farm  into  three  parts  described  hj  metes  and  bounds,  and 
setting  off  in  severalty  one  of  the  parts  to  each  of  the  alleged 
tenants  in  common.  The  court  thereupon  gave  judgment 
confirming  the  partition  and  report,  and  adjudging  that  they 
should  be  firm  and  effectual  forever  between  the  parties,  and 
the  record  was  afterwards  dulj  signed  and  filed.  On  the 
18th  day  of  April,  1821,  partition  deeds  were  executed  be- 
tween the  parties  for  the  respective  parcels  allotted  in  sever- 
alty to  each  of  the  deviseesf  The  deed  to  Ann  Striker'  is 
executed  by  Garrit  H.  Striker  and  his  wife,  Winifred  Mott 
and  her  husband  Jordan  Mott,  and  by  Jacob  C.  Mott,  who 
was  alleged  to  have  acquired  title  to  the  life  estate  of  Jordan 
Mott  as  tenant  by  curtesy.  This  instrument  recites  so  much 
of  the  will  of  John  Hopper,  deceased,  as  shows  a  devise  in 
fee  of  his  real  estate  to  the  thref  grandchildren^  making  ex- 
press reference  to  it,  and  to  the  proceedings  and  judgment 
in  partition  in  the  Mayor's  Oourt,  by  which  the  premises  par- 
ticularly embraced  in  the  operative  part  of  the  deed  were 
allotted  in  severalty  to  Ann  Striker,  and  proceeds  thus: 
''And  whereas  the  said  parties  of  the  first  part,  in  consum- 
mation of  said  partition  and  for  settling  all  questions  rela« 
tive  to  said  premises  and  the  partition  and  division  thereof, 
have  agreed  to  execute  to  the  said  party  of  the  second  part 
and  her  heirs  and  assigns  forever,  a  release  of  all  the  premises 
so  set  apart  and  allotted  to  her  by  the  said  commissioners  as 
aforesaid.  Now,  therefore,  this  indenture  witnesseth,  that 
for  the  true  intent  and  purposes  aforesaid,  and  for  making  a 
free,  perfect  and  effectual  partition  and  division  of  the  said 
premises,  and  for  the  more  effectual  confirming  and  securing 
to  the  said  party  of  the  second  -part,  (Ann  Striker,)  her  heirs 
and  assigns  forever,  the  part  and  share  so  as  aforesaid  allotted 
and  assigned  by  the  said  commissioners ;  and  for  and  in  con- 
sideration of  the  sum  of  one  doUar  in  hand  paid  by  the  said 
party  of  the  second  part,  at  or  before  the  ensealing  and  de- 


•  88  Stbikkb  v.  Mott.  [Ct  oi  Ap 


OpinioD  of  the  Coart,  per  Dbvio,  Ch.  J. 

livery  of  these  preeentSy  the  receipt  whereof  is  herebj  ao« 
knowledged,  and  the  said  parties  of  the  first  part  therewith 
fully  satisfied,  contented  and  paid,  have,  and  each  of  them 
hath,  remised,  released  and  forever  quit-clainaed,  and  by  these 
presents  do,  and  each  of  them  doth,  remise,  release  and  for- 
ever quit-claim  unto  the  said  party  of  the  second  part,  and 
to  her  heirs  and  assigns  forever,  all  and  singular  the  premises 
hereinbefore  mentioned  &c.,  together  with  all  and  singular 
the  hereditaments  and  appurtenances  thereunto  belonging  or 
in  anywise  appertaining,  and  the  reversion  and  reversions, 
remainder  and  remainders,  renti^  issues  and  profits  thereof, 
&c.  and  also  all  the  estate,  right,  title  &c.,  as  well  in  law  as 
in  equity,  &c/'  The  instrument  was  duly  acknowledged  and 
recorded. 

Ann  Striker  duly  executed  her  last  will  and  testament  on 
the  16th  day  of  February,  1853,  by  which  she  devised  specific 
portions  of  the  premises  allotted  and  quit-claimed  to  her,  to 
several  devisees,  and  all  the  residue  of  her  real  estate  to  her 
executors,  to  apply  the  rents  and  profits  to  the  use  of  Jemima 
Swords  during  her  life,  with  remainder  to  her  children.  The 
devisees  under  the  will  are  represented  by  the  plaintiffs  in 
the  last  of  these  suits.  Ann  Striker  died  without  issue,  in 
April,  1860.  From  the  date  of  the  judgment  in  partition 
down  to  her  death,  the  three  devisees  possessed  and  occupied 
the  premises  in  severalty,  according  to  the  partition  and  the 
quit-claim  deed,  the  executors  or  ^trustees  never  before  or 
afterwards. interfering  with  or  exercising  any  authority  re- 
specting them.  Garrit  H.  Striker  was  examined  in  his  own 
behalf  and  on  the  part  of  the  persons  having  a  similar  inter- 
est, and  testified  (against  the  objection  of  the  parties  claim- 
ing in  opposition  to  them,  who  excepted)  as  follows:  '^At 
the  time  of  the  partition  I. supposed  I  had  a  title  in  fee  to 
the  one  undivided  third  of  the  premises.  My  sisters  Ann 
and  Winifred  supposed  they  each  had  a  title  in  fee  to  the  one 
undivided  third  part  of  the  same  premises/' 

The  Supreme  Court  determined  against  the  claim  of  the 
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devisees  of  Ann  Striker,  holding  that  she  had  no  estate  in 
the  premises  of  which  John  Hopper  died  seised,  in  her  life* 

^  time ;  and  as  to  the  jadgment  in  partition  and  the  partition 

deeds,  that  their  only  effect  was  to  adjust  the  share  of  the 
rents  and  profits  to  which  the  deyisees  would  reepectiTely  be 
entitled  during  their  lifetimes ;  and  that  if,  by  their  terms 
and  legal  effect,  they  would  take  a  greater  interest  under  the 
judgment  and  deeds,  they  ought  to  be  deemed  void  in  equity 
and  be  vacated  and  annulled  accordingly.  This  last  adjudi- 
cation was  based  upon  a  finding  in  matter  of  fact,  that  the 
judgments  and  deeds  were  had  and  executed  under  a  mis- 
taken impression  and  belief  of  the  grandchildren  that  they 
were  entitled  to  the  premises  in  fee  simple,  as  tenants  in 
common  of  three  equal  undivided  shares  in  the  premises. 

Certain  points  have  been  settled  under  this  will,  in  this 
court  and  the  Court  of  Chancery,  which  ought  not  now  to  be 
made  the  subject  of  renewed  discussion.  Prior  to  1844  the 
interest  of  Garrit  H.  Striker  in  the  premises  was  sold  on  ex- 
ecntion  issued  upon  a  judgment  against  him,  and  the  pur- 
chaser brought  ejectment  upon  that  deed,  and  the  case  was 
finally  decided  in  this  court  in  1848,  when  it  was  held  that 
the  plaintiff  was  not  entitled  to  recover,  on  the  ground  that 
Striker  had  no  estate  upon  which  the  judgment  could  ope- 
rate as  a  lien.  It  was  held  that  the  grandchildren  took  no 
immediate  legal  estate,  the  executor  of  John  Hopper  taking 
such  estate,  as  trustee,  by  implication.  (Brewater  v.  Striker y 
2  Comst  19.)  As  the  only  impediment  to  the  estate  of 
Striker  was  the  implied  estate  of  the  executor,  the  legal 
existence  of  such  estate  in  the  executors  in  the  whole  of  the 
premises  embraced  in  the  devise  to  the  grandchildren  must 
be  considered  as  established.  The  operation  of  the  judg- 
ment in  partition,  and  of  the  quit^daim  deeds  upon  the 

I  future  estates  to  arise  upon  the  deaths  of  the  grandchil- 

dren or  any  of  them,  was  not  then  directly  in  question,  as 
they  were  then  all  alive,  and  consequently  these  estates  had 
not  come  into  existencci    It  may  equally  be  considered  as 
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settled,  that,  at  the  time  of  the  proceedings  in  partition  in 
the  Mayor's  Court,  the  state  of  the  law  did  not  allow  suits 
in  partition  to  be  entertained  between  parties  seised  in  re- 
version or  remainder,  or  entitled  to  future  estates  by  way  of 
executory  devise»  ,  That  point  was  decided  by  the  Court  of 
Chancery  in  au  attempt  to  effect  partition  of  a  part  of  the 
land  devised  by  this  will  to  the  grandchildren  whose  estates 
are  now  before  us,  in  the  year  1831.  {Striker  v.  Mott^  2  Paige, 
387.)  It  was  also  there,  as  in  the  case  in  this  court,  held 
that  partition  could  not  be  made  between  the  grandchildren,  of 
their  present  interest  in  the  premises,  because  it  was  considered 
that  the  legal  title  was  in  the  executors  as  trustees.  But  the 
former  judgment  in  partition,  in  the  Mayor's  Court,  and  the 
mutiral  releases  were  not  introduced  into  that  case.  I  pre- 
sume that  the  property  respecting  which  partition  was  then 
sought  was  not  embraced  in  those  former  proceedings.  But 
that  adjudication,  assuming  as  I  do  that  it  was  a  correct  ex- 
position of  the  statute,  did  not  determine  the  effect  pf  the 
judgment  in  partition  by  confession  of  1821,  when  intro- 
duced collaterally. 

With  a  view  to  dispose  of  another  subject,  upon  which  I 
do  not  think  any  controversy  can  be  made,  I  mention  that  I 
concur  in  that  part  of  the  judgment  of  the  Supreme  Court  in 
the  present  case,  by  which  it  is  determined  that  the  estate 
of  the  executors  or  ti ustees  ceased  upon  the  death  of  Ann 
Striker,  as  to  the  one  third  of  the  estate  devised  for  her 
benefit.  And  it  is  not  material  to  consider  separately  the 
effect  of  the  judgment  in  partition  upon  the  future  estates 
created  by  the  will  of  Hopper,  for  I  am  of  opinion  that  any 
objections  which  may  be  alleged  against  the  effect  of  the 
releases  would  apply  with  at  least  equal  force  to  the  judg- 
ment in  partition;  so  that  if  the  releases  can  not  be  sus- 
tained, the  judgment  in  partition  will  be  equally  inoperative. 
The  deeds,  if  otherwise  effectual,  would  not  be  prejudiced  by 
the  circumstance  that  they  were  executed  with  a  view  to  con- 
firm the  partition  mentioned  in  the  judgment*     They  were 
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executed,  apparently  for  greater  caatioiiy  and  have  all  the 
effect  which  such  qnit-claim  deeds  between  these  parties 
would  have  if  unconnected  with  anj  attempt  to  make  parti- 
tion in  court.  These  cases  therefore  depend  wholly  upon  the 
effect  to  be  attributed  to  the  deeds,  or  rather  to  the  deed  to 
Ann  Striker,  which  is  the  only  one  which  it  is  material  to 
consider.  This  deed  besides  being  so  far  as  the  language  is 
concerned  a  perfect  release,  is  also  a  good  conveyance  by  way 
of  bargain  and  sale  under  the  statute  of  uses.  This  results 
from  the  pecuniary  consideration  which  the  parties  were  care- 
ful to  have  inserted  in  it.  The  question  then  is,  whether 
Ann  Striker  was  so  situated  in  respect  to  the  estates  created 
by  the  will  in  these  lands,  as  to  be  capable  of  receiving  a 
release  of  the  future  estates  to  arise  upon  her  death,  in  the 
one  third  part  devised  for  her  benefit.  She  had  no  present 
legal  estate,  absolute  or  conditional.  The  executors  were 
seised  of  an  estate  for  her  life,  and  she  was  entitled  in  equity  to 
the  rents  and  profits.  If  the  remainder  to  take  effect  upon 
her  death,  and  the  consequent  termination  of  the  estate  in 
the  executors,  is  considered  as  limited  to  her  heirs,  by  force 
of  the  first  clause  of  the  will,  still  the  rule  in  SheUy's  case 
will  not  apply,  for  two  reasons :  First.  The  precedent  estate 
and  that  in  remainder  are  not  of  the  same  quality,  the  first 
being  equitable  and  the  other  legal.  (2  Jarman  on  Wills, 
244.)  Again,  it  would  be  hostile  to  the  plain  intentions  of 
the  testator  that  the  several  grandchildren  should  take  estates 
in  fee,  since  he  has  expressly  provided  that  the  property 
should  not  be  sold  or  alienated.  If  tbe  grandchildren  took 
estates  in  fee,  the  pQwer  of  alienation  would  necessarily  attach 
to  such  estates.  The  cases  in  England  generally  admit  that 
a  clear  intention  on  the  part  of  the  testator  that  the  imme- 
diate devisee  should  take  only  a  life  estate,  would  preserve 
the  remainder  and  prevent  the  vesting  of  the  fee  in  the  first 
devisee,  though  difficulties  have  arisen  in  deducing  such  an 
intention  from  particular  language ;  but  where  the  devise  of 
the  primary  estate  is  in  trust,  and  the  remainders  are  legal 
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estates^  and  there  is  besides  an  explicit  prohibition  of  the 
right  to  sell,  no  donbt  as  to  the  intention  can  be  entertained. 
(Hargrave's  Law  Tracts,  489.)  Assuming,  then,  that  the 
grandchildren  did  not  take  estates  in  fee,  the  question  recurs 
as  to  the  effect  of  the  quit-claim  deeds  upon  the  fature 
estates  to  arise  upon  the  death  of  the  grandchilden,  or  any 
of  them,  without  issue.  I  am  of  opinion  that  the  deed  to 
Ann  Striker  could  not  have  any  effect  by  way  of  release, 
because  the  releasee  had  no'estate  which  it  could  operate  to 
enlarge.  (See  Miller  v.  EmanSy  19  N.  Y.  Rep,  384,  per 
Seldbn,  J.)  Her  possession  was  the  possession  of  the 
trustees  in  whom  the  legal  title  was.  It  could  not  operate 
by  way  of  estoppel,  so  as  to  preclude  the  releasors  from  claim* 
ing  the  estate  when  it  should  devolve  upon  them  by  the  hap- 
pening of  the  contingency  upon  which  it  was  limited,  for 
there  was  no  covenant  of  warranty.  I  do  not  see  why  it 
would  not  operate  as  a  conveyance  by  way  of  bargain  and 
sale,  if  Garrit  H.  Striker  and  Mrs.  Mott  had  a  vested  estate 
which  could  be  conveyed.  The  words  remise,  release  and 
quit-claim,  accompanied  by  a  pecuniary  consideration,  have 
always  been  considered  sufficient  to  pass  any  estate  which  the 
persons  executing  the  instrument  then  had.  '  (Jacksofi  v. 
Fish,  10  John.  456.)  A  great  many  titles  are  held  under 
such  conveyances,  and  I  am  satisfied  that  no  other  words  are 
necessary  to  pass  an  existing  title.  But  Mr.  Striker  and 
Mrs.  Mott  had  not,  nor  had  either  of  them,  any  vested  estate 
in  these  premises.  The  remainder,  limited  to  the  surviving 
grandchildren  upon  ihe  event  of  the  death  of  one  of  them 
without  issue,  was  contingent  and  not  vested.  At  the  time 
of  the  execution  of  the  partition  deeds,  it  was  not  only  uncer- 
tain when  the  remainder  would  vest  in  favor  of  such  of  them 
as  should  survive  the  others,  but,  as  the  issue  of  the  grand- 
child dying  was  to  take  preferably  to  the  surviving  grand- 
children, it  was  uncertain  whether  any  estate  in  remainder 
would  ever  arise  in  their  favor. 
Taking  this  will  altogether,  I  understand  the  successive 
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estates  in  each  third  part  of  the  hind  to  be  limited  as  follows : 
First  To  the  trustees  for  the  life  of  the  grandchild  for  whose 
benefit  that  third  was  devised,  remainder  to  the  issue  of  that 
grandchild,  if  he  or  she  shall  have  issne,  in  fee ;  bat  if  he  or 
she  shall  die  without  issne  living  at  his  or  her  death,  (which 
last  qualification  results  from  the  subsequent  limitation  to 
the  Mrvivor  of  the  grandchildretiy)  then  remainder  to  the 
grandchildren  and  the  survivor  of  them.  Second.  This  sec- 
ond remainder  is  contingent,  thou^  it  would  have  been 
vested  if  the  first  remainder  had  been  for  any  estate  less  than 
a  fee  simple.  (Fearne  on  Bem.  225.)  Hence  Garrit  H. 
Striker  and  Mrs.  Mott  had  no  estate  which  they  could  con- 
vey to  Ann  Striker  by  the  deed  under  consideration;  and 
hence,  also,  the  devisees  of  the  latter  took  nothing  by  the 
devise  formally  made  in  their  favor. 

I  think,  therefore,  that  the  judgments  given  upon  the 
appeals  in  these  cases  were  correct,  and  that  the  motion  for  a 
re-argument  should  be  denied. 

All  the  Judges  concurring,  the  motion  for  a  rehearing  was 
denied. 


94  Wauqu  v.  "Waugh.  [Ct.  of  Ap. 


Slatement  of  Case. 


Waugh  v.  Waugh. 

Where  the  question  ia  what  is  the  division  line  between  two  adjoining  fanns. 
which  have  been  occupied  in  such  a  manner  as  to  exclude  any  practical 
location,  if  the  line  can  be  located  by  surreys,  according  to  the  calls  of 
the  deeds,  that  is  the  true  location,  and  can  not  be  defeated  by  eridence 
of  statements  or  admissions  of  the  ancestors  of  the  parties,  when  in  pos: 
session  of  both  fitrms,  as  to  certain  trees  standing  thereon  being  line  trees. 

If  the  starting  point  given'  by  a  deed  can  be  found,  and  the  lines  accurately 
run  and  determined  by  the  courses  and  distances  of  the  deed,  the  bounda- 
ries must  be  settled  by  their  calls,  and  can  not  be  altered  or  affected  by 
parol  evidence. 

A  testator,  owning  two  farms,  acyoining  each  other,  devjised  to  his  son  J.  W. 
one  of  the  farms,  describing  it  as  "one  hundred  acres  of  land  which  for- 
merly belonged  to  my  brother  J.  W."  He  then  gave  and  bequeathed  to 
his  grandson,  R.  W.,  the  other  farm,  describing  it  as  "the  old  homestead 
whereon  I  lived  at  the  time  of  making  my  will,  containing  one  hundred 
acres."  Stld  that  the  latter  words  were  not  in  any  way  descriptive,  or 
intended  to  be,  of  the  subject  of  the  devise.  That  the  descriptions  bf  the 
tw6  pieces  were  definite  and  capable  of  being  exactly  located  by  the  deeds ; 
that  there  was  no  ambiguity,  and  therefore  no  necessity  for,  or  propriety 
in,  resorting  to  parol  proof  of  the  testator's  intentions. 

Appeal  from  a  judgment  of  the  Supreme  Court.  The 
action  was  to  recover  damages  for  an  alleged  trespass  by  the 
defendant  upon  lands  claimed  by  the  plaintiff.  The  parties 
were  owners  of  adjoining  farms ;  the  farm  of  the  plaintiff 
lying  on  the  west  of  that  of  the  defendant,  and  the  only 
controverted  question  was  as  to  the  true  location  of  the 
division  line.  Both  farms  were  originally  owned  by  Robert 
Waugh,  the  grandfather  of  the  parties.  The  farm  of  the 
defendant  was  conveyed  to  old  Bobert  Waugh  by  William 
Scott,  in  1769,  and  in  1807  he  got  title  to  that  of  the  plain- 
tiff by  a  deed,  in  which  it  is  bounded  east  by  the  farm  of 
the  defendant.  Bobert  Waugh,  the  grandfather,  died  in 
1816,  seised  of  the  two  farms  in  question,  leaving  a  will,  by 
which  he  devised  to  James  Waugh,  the  father  of  the  parties, 
the  farm  of  the  present  plaintiff,  describing  it  as  '^one  hun« 


• 


SepU  1863.]  Waugh  v.  Wauqh.  95 


/ 


Statement  of  Case. 


dred  acres  of  land  which  formerly  belonged  to  my  brother 
James  Wangh/'  He  also  gave  to  his  grandson  Bobert,  the 
present  defendant,  the  farm  now  owned  by  him,  describing 
it  as  ^'  the  old  homestead  *whereon  I  lived  at  the  time  of 
making  my  will,  containing  one  hupdred  acres/'  Upon  the 
death  of  Robert  Waugh,  the  grandfather,  James  Waugh, 
the  father  of  the  parties,  went  into  possession  of  both  farms, 
and  occupied  them  up  to  the  time  of  his  death,  in  1856 ; 
except  that  during  the  l&st  sixteen  years  the  defendant  has 
occupied  the  farm  now  belonging  to  the  plaintiff. 

James  Waugh,  the  father,  made  a  will  devising  to  th^ 
plaintiff  the  farm  now  owned  by  him,  describing  it  as  the 
farm  '^whereon  my  son  Bobert  now  lives,''  and  bounded  on 
the  east  ''by  the  farm  on  which  I  now  live,  and  given  to  my 
Son  Bobert  after  my  decease."  ^ 

The  deed  from  Scott  to  Bobert  Waugh,  in  1769,  of  the 
farm  of  the  defendant,  conveyed  a  tract  of  land  by  courses 
and  distances,  being  one  half  of  a  lot, of  two  hundred  acres, 
known  as  lot  No.  2,  of  land  formerly  granted  to  Alexander 
Baird  and  others,  ''beginning  at  the  northeast  corner  of  said 
lot  No.  2,  being  a  pepperage  tree,  marked  with  a  blaze  and 
two  notches  on  four  sides,"  &c.  The  deed  of  1807,  of  the 
plaintiff's  farm,  described  a  farm  of  one  hundred  acres,  by 
estimation,  and  bounded  "on  the  eajst  by  the  lands  belonging 
to  Bobert  Waugh."  The  plaintiff  proved  that  the  farm 
described  in  the  deed  from  Scott,  in  1769,  had  always  been 
known  as  the  "  homestead,"  and  claimed  that  a  survey  of 
the  same,  according  to  the  description  in  the  deed,  located 
the  division  line  between  the  two  farms  east  of  the  spot  on 
which  the  alleged  trespass  was  committed ;  and  evidence  of 
such  a  survey  was  given  on  the  part  of  the  plaintiff. 

On  the  part  of  the  defendant  it  was  claimed  that  the  divi- 
sion line  between  the  two  farms  had  been  practically  located 
and  established  by  Bobert  Waugh,  the  grandfather  of  the 
parties,  while  he  was  the  owner  and  in  possession  of  both 
farms ;  and  there  was  no  dispute  but  that  if  the  line  was  as 


96  Wauoh  v.  Waugd.  [Ct  of  Ap. 


Statement  of  Caae. 


fixed  by  such  locatioDy  the  acts  complained  of  as  a  trespass 
"veere  done  by  the  defendant  on  his  own  land.  To  make  out 
this  defense  the  defendant  gave  evidence  (the  plaintiff's 
counsel  objecting  to  any  declardtions  of  Bobert  Waugh  or 
James  Waugh)  that  the  grandfather^  Bobert  Waugh ,  re- 
sided upon  the  farm  of  the  defendant,  which  was  known  as 
the  '^  homestead/'  and  that  forty  or  fifty  years  ago  he  pointed 
out  a  hickory  tree,  which  he  said  was  a  line  tree.  That  after 
James  Waugh,  the  father  .of  the  parties,  came  into  the  pos- 
session of  the  property  under  the  will  of  Bobert  Waugh,  he 
repeatedly  declared  that  the  hickory  tree  marked  with  three 
notches  on  two  sides  was  on  the  line  between  the  '^home- 
stead'' and  the  west  place.  He  also  put  a  rock  on  the  line 
to  indicate  its  location.  There  was  also  another  tree,  now  a 
stiynp,  declared  by  the  father  and  grandfather  of  the  parties 
to  be  a  line  tree.  * 

Evidence  was  also  given,  on  the  part  of  the  defendant,  of 
a  survey  made  by  a  surveyor,  on  which  it  appeared  that  the 
whole  tract,  embracing  both  farms,  contained  202i^  acres, 
and  that  running  the  line,  as  claimed  by  the  defendant,  gave 
to  the  plaintiff's  farm  a  fraction  over  one  hxmdred  acres. 
The  plaintiff  was  present  at  this  survey  and  said  that  he 
would  agree  to  run  the  line  by  the  monuments,  the  stump 
and  tree. 

After  the  defendant. rested^  the -plaintiff  gave  evidence  of 
the  declarations  of  Bobert  Waugh  and  James  Waugh,  to 
the  effect  that  the  line  between  the  farms  had  fiever  been 
run,  and  that  they  did  not  know  where  it  ran. 

The  court  charged  the  jury  as  follows:  ''The  lands  have 
been  owned  in  such  a  manner  as  to  exclude  any  practical 
location,  and  if  the  line  can  be  located  by  survey,  according 
to  the  calls  of  the  deeds,  that  is,  of  course,  the  true  location, 
and  can  not  be  defeated  by  any  of  the  statements  or  admis- 
sions of  the  ancestors  when  in  possession  of  both  farms."  To 
this  charge  the  counsel  for  the  defendant  excepted. 
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The  court  also  charged  as  follows :  "The  jury  are  instruct- 
ed that  if  the  starting  point  given  by  the  deed  can  be  found, 
and  the  lines  accurately  run  and  determined  by  the  courses 
and  distances  of  the  deed,  the  boundaries  must  be  settled  by 
their  calls,  and  can  not  be  altered  or  affected  by  the  parol 
evidence/'  To  this  charge  the  counsel  for  the  defendant 
excepted. 

The  jury  found  a  verdict  for  the  plaintiff,  and  judgment 
being  entered  thereon,  the  defendant  appealed  to  the  court 
at  general  term  where  it  was  affirmed.  The  defendant  ap<- 
pealed  to  this  court 

J.  H,  Beynolds^  for  the  appellant. 

0 

A.  J.  Parker^  for  the  respondent 

Wbiqht,  J.  The  jury  were  instructed  that  the  lands 
embracing  the  farms  of  the  plaintiff  and  defendant  had  been 
owned  in  such  a  manner*  as  to  exclude  any  practical  location ; 
and  if  the  line  between  the  farms  could  be  located  by  sur- 
veys according  to  the  calls  of  the  deeds,  that  was,  of  oourse, 
the  true  location,  and  could  not  be  defeated  by  any  of  the 
statements  or  admissions  of  the  ancestors  of  the  parties  when 
in  possession  of  both  farms.  The  latter  proposition  was 
repeatisd  in  a  somewhat  altered  form,  though  substantially  to 
the  same  effect,  viz.  that  if  the  starting  point  given  by  the 
deed  could  be  found,  and  the  lines  accurately  run  and  deter- 
mined by  the  courses  and  distances  of  the  deed,  the  boundaries 
must  be  settled  by  their  calls,  and  could  not  be  altered  or 
affected  by  the  parol  evidence. 

Two  propositions  were  contained  in  the  charge :  First.  That 
the  lands  had  been  owned  in  such  a  way  as  to  exclude  any 
practical  location ;  and,  second,  that  if  the  line  could  be 
located  bv  surveys,  according  to  the  calls  of  the  deeds,  that 
was  the  true  location,  and  could  not  be  defeated  by  parol 
statements  or  admissions  of  the  ancestors  when  in  possessioa 
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of  both  farms.    As  abstract  legal  propositions,  ''(and  ip.  this 
form  they  were  given  to  the  jury  without  objection  by  the 
defendant^  they  seem  unobjectionable.     The  whole  dispute 
was  as  to  the  true  location  of  the  line  between  Ihe  two  farms. 
Both  farms  had  been  owned  and  occupied  by  the  grandfather 
and  father  of  the  parties  for  more  than  half  a  century,  and 
were  used  in  common  as  one  farm.     There  was  no  adverse 
possession  or  any  holding  of  one  farm  as  separate  and  distinct 
from  the  other,  or  any  agreement  made  or  act  done  for  the 
purpose  of  locating  the  line.    There  were,  it  is  true,  some 
loose  declarations  of  the  grandfather  and  father  proved  to 
have  been  made  on  two  or  three  occasions,  that  a  certain  tree, 
and  the  stump  of  a  tre^,  and  a  rock,  were  upon  the  lino 
between  the  farms.     There  was  not,  and  could  not  have  been, 
under  the  circumstances,  any  practical  location  of  the  line ; 
and  it  would  have  been  error,  upon  the  facta  conceded  and 
proved,  to  have  submitted  any  such  question  to  the  finding 
of  the  jury.     So,  also,  the  proposition  was  equally  correct,  as 
matter  of  law,  that  if  the  line  could  be  located  by  surveys 
according  to  the  calls  of  the  deeds  of  the  two  farms,  the  loca- 
tion thus  ascertained  would  be  the  true  one,  and  could  not 
be  defeated  by  any  of  the  parol  statements  or  admissions 
shown  to  have  been  made  by  Bobert  Waugh  and  James 
Waugh,  the  ancestors  of  the  parties,  when  in  possession  of 
both  farms.    There  was  no  dispute  about  the  paper  title  of 
the  parties,  and  no  doubt  or  difficulty  about  locating  the  line 
by  the  deeds.    It  was  proved,  and  indeed  not  questioned^ 
that  the  farm  described  in  the  deed  from  Scott  was  always 
known  as  the  '^hon^estead,''  and  that  Bobert  Waugh  lived 
and  died  on  it.     So,  also,  it  was  proved  that  the  farm  known 
as  the  West  place  formerly  belonged  to  the  brother  of  Bobert 
Waugh ;  was  conveyed  to  the  latter  by  the  heirs  of  such 
brother  as  early  as  1807;    and  iu  such  conveyaruce  was 
described  as  bounded  ^^east  by  lands  belonging  to  said  Bob- 
ert Waugh,"  that  is,  the  Scott  premises  or  ^^  homestead.'^ 
Under  these  circumstances,  the  instruction  w(ts  proper  that 
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the  boundary  must  be  settled  by  the  deeds,  and  that  the 
parol  evidence  could  not  alter  it. 

But  it  is  now  urged  by  the  defendant's  counsel,  that  the 
case  was  tried  and  went  to  the  jury  upon  an  erroneous  theory. 
The  question,  it  is  said,  as  to  the  line  between  the  farms,  and 
whether  the  defendant  was  a  trespasser,  did  not  depend  upon 
the  courses  and  distances  in  the  old  deeds  or  any  of  them ; 
but  as  the  grandfather,  Bobert  Waugh,  by  his  will  in  1816, 
devised  to  the  defendant,  his  grandson,  the  *^old  homestead" 
whereon  he  then  Uvedj  the  real  and  sole  question  was  where 
the  west  line  was,  as  intended  by  the  testator,  or  what  part 
of  the  two  hundred  acres  he  intended  to  give  to  the  defendant 
under  the  name  of  ^Hhe  homestead  whereon  he  lived  <U  the 
time  he  made  hie  will" 

The  difficulty  is,  there  is  nothing  in  the  terms  of  the  devise 
to  the  defendant,  or  in  the  proof  given  by  him,  to  support 
such  a  position.  The  words  of  the  devise  are :  *^  I  give  and 
bequeath  to  my  grandson,  Bobert  Waugh,  the  old  homestead| 
whereon  I  lived  at  the  time  of  making  my  will,  containing 
one  hundred  acres."  This  followed  a  devise  to  the  testator's 
son  ''of  one  hundred  acres  of  land  which  formerly  belonged 
to  my  [his]  brother  James  Waugh,"  which  was  the  West 
place,  as  distinguished  from  the /'old  homestead."  The 
devise  to  the  grandson  was  the  farm  known  and  designated 
as  the  "old  homestead,"  on  which  the  testator  is  described 
as  living  at  the  time  of  making  his  will.  The  gift  was  of  the 
tract  of  land  known  as  the  testator's  "homestead,"  and  not 
of  a  particular  tract,  within  established  boundaries,  occupied 
by  the  testator  at  the  time  of  making  his  will.  In  short,  the 
words  "whereon  I  lived  at  the  time  of  making  my  will,"  is 
not  in  any  way  descriptive,  or  intended  to  be,  of  ^he  subject 
of  the  devise.  The  devise  to  the  defendant  was  of  the  "old 
homestead,"  and  to  the  father  of  the  plaintiff  "the  one  hun- 
dred acres  which  were  formerly  owned  by  the  testator's 
brother  James."    These  were  definite  descriptions,  and  capa* 
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ble  of  being  exactly  located  hy  the  deeds.  There  -wbls  no 
ambiguity,  and,  therefore,  no  necessity  for  or  propriety  in 
resorting  to  parol  proof  of  the  testator's  intentions.  But 
construing  the  words  of  the  devise  as  the  defendant  claims, 
there  was  no  competent  proof  that  Bobert  Waugh,  the  grand- 
father, before  making  his  will,  established  any  division  line 
between  the  farms,  without  regard  to  the  description  in  the 
deeds;  or  that  he  occupied  the  '^homestead''  at  the  time  of 
the  devise  in  referenoe  to  such  designated  line ;  or  that  he 
inteoded  to  devise  to  his  grandson,  under  the  name  of  the 
^'old  homestead,"  the  farm  on  the  east  side  of  such  estab- 
liflhed  line,  and  to  his  son  the  farm  on  the  west  side.  The 
whole  evidence  on  the  part  of  the  defendant  was,  that  some 
forty  or  fifty  years  before  the  trial  Bobert  Waugh  casually 
pointed  to  a  hickory  tree,  and  to  the  stump  of  another  tree 
iu  9k  nMadow  where  he  was  plowing,  and  said  they  were  line 
trees ;  and  even  to  rebut  this  it  was  shown  that  the  grand- 
fl^ther  occupied  both  fiurms  as  one  up  to  his  death,  and  that 
be  repeatedly  declared  that  the  line  between  them  had  never 
been  run,  and  he  did  not  know  where  it  ran.  *  The  evidence 
did  not  tend  to  show  the  establishment  of  any  division  line 
by  Bobert  Waugh  in  his  lifetime,  or  any  designation  of  any' 
portion  of  the  two  hundred  acres  as  the  ^'old  homestead'' 
expressed  in  the  will ;  but  if  it  had,  there  was  no  request 
whatev^  on  the  part  of  the  defendant  that  any  question  of 
&ot  should  be  submitted  to  the  jury.  If  it  were  proper  that 
the  evidence  should  Cave  been  submitted  to  the  jury  to  deter- 
'mine  where  the  testator  intended  the  west  line  of  the  ''old 
homestead"  should  be,  and  thus  identify  the  farm  given  by 
the  will  to  the  defendant,  the  counsel  of  the  latter  should 
have  requested  its  submission,  and  not  have  contented  him- 
self with  excepting  to  legal  propositions  in  themselves  unob- 
jeotionabla  It  is  palpable,  however,  that  no  questions  of 
the  kind  oould  properly  have  been  raised  on  the  proof;  and 
1^  the  court  submitted  the  question  where  the  west  line  of 
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the  ^'old  homefttaad"  waa,  aa  intended  by  the  testator,  it 
woold  have  been  error. 
The  judgment  of  the  Supreme  Oonrt  ehoold  be  affirmed. 

« 

BossKBAKB,  J.  The  sole  question  in  the  case  is,  whether 
the  declarations  of  Robert  Waugfa  and  James  Waugh  were 
competent  to  control  the  language  of  the  deed  and  wills.  No 
monument  being  mentioned  in  the  deed  from  William  8cott| 
except  the  pepperage  tree  at  the  northeast  comer  of  the  farm 
convejed  bj  it,  and  the  residue  of  the  description  being  by 
courses  and  distances,  it  is  clear  that  the  true  mode  of  ascer-^ 
taining  the  extent  and  location  of  the  premises  conreyed  is  to 
follow  the  courses  and  distances  as  given  in  the  deed,  it  is  also 
clear  that  as  the  deed  to  Bobert  Waugh,  from  the  heirs  of 
James  Waugh,  described  the  premises  conveyed  as  bounded 
on  the  east  by  lands  belonging  to  said  Bobert  Waugh,  this 
line  could  only  be  ascertained  by  running  the  west  line  of  the 
defendant's  farm  according  to  the  Bcott  deed.  The  land 
devised  to  the  plaintiff's  father  being  described  as  the 
farm  formerly  owned  by  James  Waugh,  and  the  land  devised 
to  the  plaintiff  being  described  as  the  homestead,  which 
the  proof  showed  was  the  name  by  which  th^  east  fiurm, 
described  in  the  Bcott  deed,  required  the  running  of  the 
division  line  between  the  two  farms  according  to  the  courses 
and  distances  given  in  that  deed.  There  is  no  ambiguity  in 
the  language  of  either  of  the  deeds  or  devises.  The  paper 
title  pf  the  plaintiff  to  the  premises  where  the  trees  were  cut 
is  thus  showp  to  be  perfect.  No  authority  is  needed  to  show 
that  the  parol  evidence  offered  was  inadmissible  to  contradict 
the  plain  language  of  the  deeds  and  devises.  The  declara* 
ti^ns  of  Bobert  Waugh  the  elder  could  not  be  proved  to  con- 
tradict the  language  of  his  will,  as  to  the  subjects  of  the 
devises  to' his  son  and  grandson.  The  devise  to  the  former 
was  of  the  farm  formerly  belonging  to  the  testator's  brother, 
James  Waugh.  This,  as  the  deed  showed,  was  of  land 
bounded  on  the  east  by  lands  belonging  to  the  testator,  and 
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the  Scott  deed  showed  the  extent  of  his  ownership.  The 
devise  to  the  grandson  was  of  the  homestead,  and  this  was 
shown  to  be  the  premises  described  in  the  Scott  deed. 

The  parol  declarations  of  James  Waugh,  the  father  of  the 
plaintiff^  could  not  operate  as  a  disclaimer  of  his  title  to  all 
the  land  covered  by  the  devise  to  him ;  nor  could  they  operate 
to  defeat  his  title,  on  the  ground  that  they  operated  as  a 
practical  location  of  the  line  between  the  two,  farms.  Such 
location  can  be  made  efifectual  to  transfer  title  when  the 
agreement  for  that  purpose  has  been  made  between  adjoining 
owners  of  land,  and  there  has  been  an  adverse  holding  in  con- 
formity with  the  practical  location  for  a  period  of  twenty 
years*  JTo  such  adverse  holding  was  showfk,  and  from  the 
nature  of  the  occupancy  of  both  farms  down  to  1841  there 
could  be  no  such  holding.  Since  that  time  there  did  not 
appear  to  have  been  any  adverse  holding  in  conformity  with 
the  declarations  shown.  If  there  had  been,  the  time  was  too 
short  to  defeat  the  paper  title.  It  follows  that  the  proof  of 
such  declarations  could  not,  in  any  aspect  of  the  case,  be 
admitted  in  evidence.    The  judgment  should  be  affirmed. 

All  the  Judges  concurring, 

Judgment  affirmed. 


/ 
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Adaks  &  Caswell  v.  Sage  and  others. 

Where  frand  has  been  committed  by  mUrepreeentation  and  false  statemente, 
and  the  aggrieved  party,  with  knowledge  of  the  facts  conttitatiog  the 
fHind,  makes  a  compromise  of  the  matter  without  suiti  or,  aftdr  sait  brought 
to  redress  the  wrong,  he  compromises  such  suit,  the  compromise  shoald  be 
held  Talid  in  law,  although  the  party  committing  the  fraud  may  reiterate 
such  misrepresentations  and  false  statements  and  aflirm  and  reaffirm  his 
integrity  in  the  matter,  in  order  to  effect  the  compromise,  and  the  aggrieved 
party  may  thereby  be  induced  to  make  the  compromise. 

Where  a  party  to  whoof  representations  are  made  has  the  means  at  hand  of 
determining  their  truth  or  falsehood,  and  resorts  to  such  means,  and  after 
inTestigation  avows  his  belief  that  the  statements  are  false,  and  acts  upon 
such  belief  by  bringing  an  acUon  to  recover  money  obtained  from  him  by 
means  of  the  fHiudnlent  reprssentations,  he  Is  not  entitled  to  crsdlt  when 
he  alleges  that  upon  the  reiteration  of  the  truth  of  the  same  statements, 
by  the  same  party,  he  was  induced  to  enter  into  an  agreement  to  settle 
the  suit,  and  was  thereby  defrauded. 

This  is  an  appeal  by  the  defendants  from  a  jadgment  of 
the  Supreme  Court  in  the  first  district,  at  a  general  term, 
affirming  a  judgment  entered  at  special  term,  on  the  report 
of  Lucius  Bobinson,  referee,  in  fav(ir  of  the  plaintiffii  against 
all  the  defendants  for  $5156^1,  damages  and  costs.  The 
bill  was  originally  filed  in  the  Court  of  Chancery  before  the 
chancellor,  in  September,  1844,  and  the  case,  so  far  as  now 
material  to  be  stated,  is  substantially  as  follows :  In  July, 
1841,  the  plaintiff's,  merchants  in  Lyons,  Wayne  county, 
authorized  Hiram  Q.  Hotchkiss  to  purchase  for  them  in  New 
York  one  thousand  barrels  of  pork,  if  it  could  be  bought  for 
$8.25  for  prime,  and  $10.25  for  mess,  per  barrel.  At  the 
same  time,  and  on  the  12th  of*  July,  1841,  they  wrote  a  let- 
ter to  Suydam,  Sage  &  Co.,  the  defendants,  which  they  sent 
by  Hotchkiss,  to  the  effect  that  they  had  authorized  Hotch- 
kiss to  make  for  them  the  purchase  of  the  pork  above  stated, 
and  if  it  should  be  purchased  for  the  price  named  or  less,, 
they  would  put  it  into  the  hands  of  the  defendants  for  sale, 
in  which  case  they  would  draw  upon  the  defendants  for  the 
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amount  at  three  or  four  moDths,  which  the  defendants  would 
get  discounted  and  remit  to. them.  On  the  next  day,  July 
13,  they  wrote  to  the  defendants,  by  mail,  to  the  pame  effect. 
On  the  2l8t  of  July  the  defendants  answered  both  letters, 
giving  advice  as  to  the  then  state  of  the  mcu-ket,  on  the 
receipt  of  which,  July  24,  the  plaintiffs  wrote  to  the  defend- 
ants, saying  that  ''if  Mr.  Hotchkiss  has  not  purchased  any 
[pork]  for  us,  when  you  receive  this  you  will  please  say  to 
him  that  he  need  not  do  it."  That  letter  was  received  by 
Sage  at  New  York  on  the  morning  of  the  27th  of  July.  On 
the  26th  of  July  he  had  been  negotiating  with  Hotchkiss 
to  sell  him  the  one  thousand  barrels  of  pork  for  the  plaintiffs, 
and  offered  it  at  the  plaintiffs'  prices  if  Hotchkiss  would 
allow  him  half  the  commission.  After  Sage  had  received 
and  read  the  plaintifib'  letter,  Hotchkiss  called  and  Sage 
inquired  whether  he  had  determined  to  accept  the  offer  made 
on  the  day  before,  and  Hotchkiss  said  that  he  had.  The 
terms  Qf  the  bargain  were  then  repeated  and  it  was  closed,  and 
Sage  then  handed  Hotchkiss  the  plaintiffs'  letter.  Hotchkiss 
was  surprised,  and  asked  Sage  what  he  should  do  or  say  to 
the  plaintiffs,  and  then  Sage  wrote  out  a  memorandum  of 
what  he  should  incorporate  in^his  letter  to  the  plaintiffs  on 
the  subject  of  the  purchase.  This  sale  is  alleged  by  the 
plaintiffs  to  have  been  fraudulent,  and  is  so  in  substance 
found  by  the  referee  before  whom  the  cause  was  tried,  and 
whose  decision  is  under  review.  There  was  a  loss  of  about 
$4000  on  the  pork  thus  purchased,  the  last  of  which  was/6old 
August  6,  18^.  The  plaintiffs  were  informed  in  July,  i842, 
of  all  the  facts  and  circumstances  upon  which  it  is  alleged 
the  sale  was  fraudulent.  The  firm  of  Suydam,  Sage  &  Co. 
having  retained  the  amount  of  these  losses  out  of  other  funds 
of  the  plaintiffs,  in  their  hands,  they  (after  an  ineffectual 
effort  to  ^ttle)  commenced  a  suit  in  the  Supreme  Court 
against  Suydam,  Sage  &  Co.  to  recover  the  moneys  thus 
retained,  and  Suydam,  Sage  &  Co.  inunediately  commenced 
ia  the  Supreme  Court  a  suit  against  the  plaintiffs  to  recover 
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tbe  amoant  of  loss  upon  the  pork.  These  suits  were  put  at 
issue,  and  afterwards,  and  in  December,  1852,  were  compro- 
mised and  settled,  and  oat  of  that  settlement  and  compromise 
the  present  controverBj  has  arisen.  The  bill  in  this  cause  was 
filed  in  September,  1844,  to  Tacate  the  settlement  in  1842, 
on  the  ground  that  it  was  procured  by  the  fraud  of  the 
defendants,  and  the  referee  found  it  fraudulent,  and  gave 
judgment  in  favor  of  the  plaintiffs,  on  that  ground.  In 
respect  to  this  settlement  the  referee,  after  finding  the  sale 
of  the  pork  fraudulent,  finds  that  the  agreement  to  settle 
the  two  suits  in  the  Supreme  Court  mentioned  in  the  plead- 
ings, was  made  upon  the  representations  of  Sage  (one  of  the 
defendants)  to  John  Adams,  (one  of  the  plaintiffs ;)  that 
the  said  letter  of  countermand  of  July  24,  1841,  had  been 
banded  to  and  read  by  the  said  Hotchkiss  before  it  had  been 
seen  by  him,  the  said  Sage ;  that  the  said  sale  of  one  thou- 
sand barrels  of  pork  was  really  made  in  good  faith  from  pork 
which  the  said  Suydam,  Sage  &  Co.  had  on  hand ;  that  there 
were  no  fraudulent  circumstances  attending  such  sale,  and 
that  the  loss  shown  by  the  account  rendered  hy  said  Suydam^ 
Sage  &  Co.  referred  to  in  the  pleadings,  had  actually  been 
incurred  upon  the  said  one  thousand  barrels  of  pork,  which 
representations  were  untrue,  and  were  known  to  be  so  by  the 
said  Sage  at  the  time  of  making  them ;  that  the  plaintiffs 
had  confidence  in  such  representations,  and  were  thereby 
induced,  to  enter  into  said  agreement  of  settlement.  The 
referee  did  not  find  in  his  report  what  knowledge  the  plain- 
ti£b  had  of  the  original  transaction,  at  the  time  of  the  settle- 
ment, but  it  sufficiently  appears,  as  will  be  shown  hereafter, 
that  at  the  time  of  the  settlement  they  had  full  knowledge 
of  all  the  material  circumstances  attending  the  sale  of  the 
pork,  and  that  upon  this  knowledge  they  commenced  the  suit 
i^ainst  the  defendants,  in  the  Supreme  Court;  and  when 
the  parties  got  together  to  settle  the  litigation  growing  out 
of  the  alleged  original  fraud,  one  party  asserted  the  fraud 
and  the  other  denied  it ;  and  finally,  to  end  tbe  controversy. 
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they  agreed  to  divide  the  matter  in  dispute.  The  plaiDtiffs 
now  attempt  to  get  rid  of  that  settlement,  on  the  sole  ground 
that  the  defendants,  in  the  negotiations  for  a  settlement,  did 
not  admit  the  original  frauds  hvX  denied  it,  and  the  bill  in 
this  cause  was  filed  to  accomplish  that  purpose,  upon  the 
allegation  that  the  plaintiffs  were  deceived  by  reason  of  the 
denial  of  the  defendants  that  they  had  committed  the  orig- 
inal fraud.  The  defendants  excepted  to  the  report  of  the 
referee,  both  in  respect  to  conclusions  of  fact  and  law ;  and 
the  judgment  entered  thereon  was  affirmed  at  a  general  term 
in  the  first  district,  (Justice  Suthebland  dissenting,)  and 
the  defendantcT  appealed  to  this  court. 

John  H.  Reynolds^  for  the  appellants. 

Smith  dt  Cornwell,  for  the  respondents. 

BoBEKRANS,  J.  The  allegations  in  the  complaint  which 
were  verified  by  the. plaintiffs,  and  the  evidence  introduced 
by  them,  show  clearly  thai  the  plaintiffs  had  full  information 
and  knowledge  of  all  the  facts  which  constituted  the  fraud 
of  which  they  complain,  in  regard  to  the  sale  of  pork  by 
Suydam,  Sage  &  Co.  to  the  plaintiffs,  prior  to  the  commence- 
ment of  the^  action  brought  by  the  plaintiffs  to  recover  the 
sums  they  had  advanced  on  account  of  such  fraudulent 
sales.  It  is  distinctly  averred  that  the  plaintiffs  received 
this  information  Trom  their  own  agent,  who  negotiat-ed  the 
purchase  for  them,  about  the  26th  day  of  July,  1842 ;  that 
they  believed  his  statement;  that  in  consequence  of  it  they 
proceeded  to'  the  city  of  New  York  and  had  an  interview 
with  Suydam,  Sage  &  Co.  in  regard  to  the  matter ;  and  that 
because  Suydam,  Sage  &  Co.  did  not  give  the  plaintiffs  any 
satisfactory  explanation,  they  commenced  their  suit  against 
Suydam,  Sage  &  Co.  in  the  same  month  of  July  or  in 
August,  1842,  to  recover  the  moneys  advanced  on  the  fraud- 
ulent purchase,  believing  that  the  sale  was  a  mere  pretense, 
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or,  if  actaally  made,  that  it  was  made  after  Saydam,  Sage 
&  Co.  had  received  the  plaintiffs'  letter  countermanding  their 
order  for  the  purchase  of  the  pork,  and  revoking  the  author* 
ity  of  their  agent  to  make  the  purchase.  It  also  appears 
from  the  plaintiffs'  evidence,  that  within  fifteen  days  after 
the  commencement  of  such  suit,  Suydam,  Sage  is  Co.,  in  a 
letter  which  they  wrote  to  the  plaintiffs,  of  the  date  of  August 
12,  1842,  contradicted  the  statements  made  to  the  plaintiffs 
by  Hotchkiss,  their  agent,  in  regard  to  the  fraudulent  sale, 
and  denounced  them  as  misrepresentations,  and  proposed  an 
amicable  settlement  of  the  suit  And  that  notwithstandii^ 
this  the  plaintiffs,  relying  upon  the  truth  of  the  statements 
of  Hotchkiss,  proceeded  in  the  action  and  noticed  it  for  trial 
at  the  circuit  in  December,  1842.  Indeed  it  appears  that  ais 
early  as  May,  1842,  the  plaintiffs  had  an  interview  with  Suy- 
dam, Sage  &  Co.  at  their  counting  room,  in  the  city  of  New 
York,  in  which  the  plaintiffs  contended  that  the  sale  of  the 
pork  to  Hotchkiss  was  unfair,  and  alleged  that  they  did  not 
believe  Suydam,  Sage  &  Co.  had  the  pork  on  hand  for  sale, 
and  that  the  accounts  rendered  by  Suydam,  Sage  &  Co.  to 
the  plaintiffs,  of  the  sales  of  the  pork  by  them  on  the  plain- 
tiffs' account,  wa^  a  sham,  and  that  the  sale  to  Hotchkiss  was 
made  and  put  upon  the  plaintifib  after  Suydam,  Sage  &  Co. 
had  received  the  plaintiffs'  letter  countermanding  the  order 
for  the  purchase  and  revoking  the  authority  of  Hotchkiss 
to  make  it  In  that  interview  Suydam,  Sage  &  Co.  denied 
the  statements  of  the  plaintifib.  Under  these  circumstances, 
in  December,  1842,  the  stipulation  was  made  to  settle  the 
suit  commenced  by  the  plaintiffs  against  Suydam,  Sage  & 
Co.,  and  another  suit  commenced  by  Suydam,  Sage  &  Co. 
against  the  plaintiff^  to  recover  the  balance  of  their  account. 
This  settlement  was  made  upon  a  retraction  by  Suydam, 
Sage  &  Co.  of  l&eir  denial  of  the  statements  made  by  Hotch- 
kiss to  the  plaintiffs  of  the  several  circumstances  constituting 
the  frauds  complained  of,  and  upon  the  affirmation  by  Suy- 
dam, Sage  &  Co.  of  the  contrary  of  such  statements.    The 
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plaintiffs  complain  that  these  representations  of  Suydam, 
Sage  &  Co.  were  false,  that  they  relied  npon  such  misrepre- 
sentations and  were  deceived  by  them,  and  were  thereby 
*  induced  to  make  the  settlement,' and  on  that  ground  ask  to 
have  the  settlement  set  aside. 

This  action  having  been  commenced  in  the  late  Court  of 
Chancery,  this  court  is  required,  upon  appeal,  to  review  the 
cause  upon  the  facts  and  the  law.  (Code,  §  460.)  Assum- 
ing the  facts  to  be  as  stated,  the  referee  erred  in  finding  as  a 
fact  that  the  plaintiffs  had  confidence  in  the  representations 
of  Buydam,  Sage  &  Co.,  and  were  thereby  induced  to  enter 
into  an  agreement  for  a  settlement.  Such  finding  is  not  only 
against  the  weight  of  evidence,  but  is  against  and  contrary 
to  evidence.  Where  a  party  to  whom  representations  are 
made  has  the  means  at  hand  of  determining  their  truth 
or  falsehood,  and  resorts  to  such  means,  and  after  investiga- 
tion avows  his  belief  that  the  statements  are  false,  and 
acts  upon  such  belief  by  bringing  an  action  to  recover  money 
obtained  from  him  by  means  of  the  fraudulent  representations, 
he  is  not  entitled  to  credit  when  he  alleges  that  upon  the 
reiteration  of  the  truth  of  the  same  statements,  by  the 
same  party,  he  was  induced  to  enter  into  an  agreement  to 
settle  the  suit  and  was  thereby  defrauded.  Such  investiga- 
tion and  ascertainment  of  facts,  and  belief  in  the  falsity  of 
the  representations  made,  exclude  the  idea  that  any  reliance 
could  have  been  placed  upon  the  repetition  of  the  falsehood, 
and  the  verdict  of  a  jury  or  finding  of  a  referee  to  the  con- 
trary should  be  set  aside  as  unsustained  by  the  evidence. 
Indeed,  upon  such  evidence,  it  would  be  error  to  submit  to  a 
jury  the  question  whether  reliance  was  or  was  not  placed 
upon  the  reiterated  fiailse  representations.  Under  the  circum- 
stances assumed,  the  law  presumes  that  the  party  relied,  in 
making  the  agreement,  upon  his  own  investigation,  and  not 
upon  the  representations  of  tho  party  with  whom  he  is  deal- 
ing. This  conduct,  in  acting  in  opposition  to  the  knowledge 
acquired  by  inquiry  from  one  who  knows  the  facts,  is  attrib* 
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utable,  and  is  set  down  by  the  law,  to  his  own  indiscretion 
and  reckles^ess,  and  not  to  any  fraud  or  surprise  of  which, 
under  the  circumstances,  he  has  any  right  to  complain. 
Knowledge  that  the  representations  made  in  relation  to  the 
subject  of  an  agreement,  as  an  inducement  to  entering  into  it, 
are  false,  will  deprive  the  party  having  such  knowledge,  of 
all  title  to  relief  in  equity^  (1  Story's  Eq.  Jur.  §  202.)  And 
when  a  party  has  been  defrauded,  and  with  full  knowledge 
of  the  fraud  settles  the  matter  in  relation  to  which  the  fraud 
has  been  committed,  he  has  no  claim  to  relief  at  law  or  in 
equity  on  account  of  such  fraud.  This  was  held  by  the  late 
Chancellor  in  the  case  oiParaonSy  admW^  v.  Hughea^  (9  Paige, 
S91.)  In  that  case  the  agent  of  a  mercantile  firm,  to  make 
purchases  abroad  with  the  concurrence  of  his  brother,  who  was 
a  member  of  the  firm,  had  defrauded  his  principals  by  false 
invoices  of  goods  purchased  for  them.  The  copartnership 
was  subsequently  dissolved  and  mutual  releases  executed  be« 
tween  the  partners,  which  were  declared  to  include  a  full  set- 
tlement of  accounts  between  the  firm  and  their  said  agent. 
A  bill  was  subsequently  filed  by  the  administrator  of  one 
member  of  the  firm  to  set  aside  this  release,  upon  the  allega- 
tion that  it  and  the  agreement  for  dissolution  were  based 
upon  a  fair  settlement  of  accounts  between  the  partners,  and 
that  the  plaintiff,  having  subsequently  discovered  the  fraud 
complained  of,  was  not  bound  by  the  release,  or  precluded 
from  calling  upon  the  partner  who  connived  at  the  frauds  of 
the  agent,  to  account.  To  this  bill  the  defendant  interposed 
a  plea  in  bar  of  the  discovery  and  relief  claimed,  that  before 
the  agreement  for  a  dissolution  of  the  copartnership  and  'a 
release,  all  the  alleged  frauds  were  well  known  to  the  other 
partners.  And  that  the  articles  of  dissolution  and  release 
were  executed  for  the  purpose  of  adjusting  and  fully  set- 
tling and  compromising  all  such  matters  and  frauds.  Upon 
the  argument  of  the  case  upon  the  bill  of  complaint  and 
plea,  the  Chancellor  decided  the  plea  should  be  allowed ; 
holding  that  if  the  allegations  of  the  plea  were  true,  they 
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constituted  a  full  and  perfect  bar  to  all  discovery  and  relief. 
The  plea  was  allowed^  with  liberty  to  the  plaintiff  to  take 
issue  upon  it.  In  2  Parsons  on  Contracts,  270,  the  rule  is 
laid  down  in  relation  to  defenses  to  actions  on  the  ground  of 
false  representations,  that  it  naust  appear  that  the  injured 
party  not  only  did  in  fact  rely  upon  the  fraudulent  statement, 
hut  had  a  right  to  rely  upon  it,  in  the  full  belief  of  its  truth, 
for  otherwise  it  was  his  own  fault  or  folly,  and  he  can  not  ask 
of  the  law  to  relieve  him.  Many  of  the  cases  cited  by  the 
author  to  sustain  this  rule,  hold  that  if  the  truth  or  false-  ' 
hood  of  the  representations  might  have  been  tested  by  ordi- 
nary vigilance  and  attention,  it  is  the  party's  own  folly  if  he 
neglect  to  do  so,  and  he  is  remediless.  I  think  this  case  is  gov- 
erned by  these  principles,  and  that  judgment  should  have  been 
reversed  for  error  in  the  referee's  finding  as  to  the  fact  that 
the  plaintiffs  had  confidence  in  the  reiteration  by  Suydam, 
Sage  &  Co.  of  their  previous  false  statements,  or  were  there- 
by induced  to  make  the  settlement. 

But  if  this  view  of  the  case  is  not  correct,  the  referee's 
conclusion  of  law,  that  the  agreement  for  settlement  was 
void,  was  clearly  erroneous.  This  agreement,  under  the  alle- 
gations in  the  complaint  and  the  evidence  in  the  case,  should 
be  regarded  as  a  compromise  or  settlement  of  a  doubtful  or 
disputed  claim.  No  new  false  statement  is  pretended  to  have 
been  made  by  Suydam,  Sage  &  Co.  to  induce  the  plaintiffs  to 
enter  into  an  agreement  for  a  settlement.  Only  the  old  false- 
hoods were  repeated,  and  Suydam,  Sage  &  Co.  reaffirmed  their 
honesty  and  fair  dealing  in  the  matters  out  of  which  the  suit 
originated.  Now  it  can  not  be  that  a  settlement  effected  under 
the  circumstances  already  stated,  comes  within  the  rule  which 
annuls  all  instruments  and  agreements  procured  by  fraud. 
Such  an  application  of  the  rule  would  be  a  virtual  prohibi- 
tion against  the  compromise  of  frauds,  or  of  actions  for  relief 
on  account  of  frauds,  unless  the  guilty  party  should  make 
not  only  full  retribution,  but  also  full  confession  of  his  guilt.  * 
The  law  favors  the  compromise  of  doubtful  and  disputed 
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claims,  whether  they  arise  ex  contractu  or  ex  delicto.  Such 
compromises  narrow  the  field  of  discord ;  they  put  an  end  to 
litigation  and  strife,  and  promote  peace  and  good  will.  They 
are  usually  effected  by  mutual  concession  and  compromise. 
Neither  party  is  compelled  to  yield  more  of  his  claim  or 
defense  than  he  sees  fit  or  deems  necessary  to  accomplish  the 
settlement.  If  the  subject  of  compromise  is  a  fraud,  the 
party  aggrieyed  may  magnify  the  enormity  of  it,  and  the 
party  accused  may  assert  his  innocence.  Where  fraud  has 
been  committed  by  misrepresentation  and  false  statements, 
and  the  aggrieved  party,  with  knowledge  of  the  facts  consti- 
tuting the  fraud,  make  a  compromise  of  the  matter  without 
suit,  or,  after  suit  brought  to  redress  the  wrong,  compromises 
such  suit,  the  compromise  should  be  held  valid  in  law, 
although  the  party  committing  the  fraud  may  reiterate  such 
misrepresentations  and  false  statements  and  affirm  and  reaf- 
firm his  integrity  in  the  matter  in  order  to  efiect  the  compro- 
mise, and  the  aggrieved  party  may  thereby  be  induced  to 
make  the  compromise. 

This  case  comes  within  this  rule,  and  the  judgment  should 
be  reversed. 

Seldsn,  J.  had  been  counsel  in  the  cause  and  did  not  sit. 

Dayizs,  J.  was  for  affirmance,  and  Mabtin,  J.  was  dis- 
posed to  concur  with  him. 

All  the  other  Judges  concurring  with  Boseebaks,  J. 

Judgment  reversed. 
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[i^  100    The  People,  ex  rel  Aspinwall,  v.  The  Supebvisobs  of 

THE  County  of  Richmond. 

A  board  of  auperrisora  can  only  audit  the  damages  assessed  for  the  land  of 
an  indiyidual  taken  for  a  highway,  with  the  charges,  d&c.,  as  provided  in 
the  highway  act,  (2  R.  S.  899,  ^  98, 6th  ed.)  and  no  more  can  be  levied  and 
collected  of  the  town. 

If  the  snpervisors  make  a  fftlse  return  to  a  mandamus  sued  out  by  an  indi- 
vidual whose  land  is  taken  for  a  highway,  and  the  relator  has  been  kept 
out  of  the  damages  to  which  he  was  entitled  from  the  town,  the  supervisors 
may  be  properly  made  liable  in  damages,  to  the  eltent  of  the  interest  upon 
the  damages  assessed. 

Where,  upon  application  for  a  peremptory  mandamus,  in  such  a  case,  the 
material  Issues  are  found  in  favor  of  the  plaintiff,  the  Judgment  should  be 
that  a  peremptory  mandamus  issue  to  the  board  of  supervisors  command- 
ing them  to  audit  the  claim  as  commanded  in  the  alternative  writ.  A 
direction  to  the  jury  to  render  a  verdict  for  the  relator  for  the  amount  of 
the  damages  assessed,  and  the  interest  thereon  as  damages,  is  erroneous. 

But  on  appeal  to  this  court,  fh>m  such  adjudgment,  the  facts  being  before 
the  court,  it  may  modify  the  judgment  by  reversing  it  as  to  the  sum 
assessed  as  damages,  and  affirming  it  as  to  the  interest  allowed  as  damages, 
and  directing  that  the  judgment  be  so  amended  as  to  grant  to  the  relator 
the  writ  of  mandamus  without  delay. 

The  relator  sued  out  a  mandamus  requiring  the  super- 
yisors  to  audit  certain  damages  assessed  for  the  land  of  the 
relator  taken  for  a  highway,  and  to  the  end  that  the  same 
should  be  levied  and  collected  in  the  town  of  Southfield,  or 
to  show  cause,  &c.  The  supervisors  answered  the  writ, 
denying  some  of  the  allegations  in  it,  and  alleging  some  new 
matters.  The  relator  replied,  and  the  issues  were  tried  at  a 
circuit,  and  the  court  directed  the  jury  to  render  a  verdict  for 
the  relator  for  $200,  the  original  claim,  and  the  interest 
thereon,  amounting  to  $84.  To  this  direction  the  defendant 
excepted.  The  verdict  was  for  $284,  for  which  sum  and 
costs  judgment  was  entered,  and  it  was  affirmed  at  general 
term.  There  was  no  other  judgment.  Many  other  exceptions 
were  taken  during  the  trial,  which  are  sufficiently  noticed  in 
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the  following  opinion.  Upon  a  prerioas  trial  of  the  case  the 
plaintifif  was  nonsuited,  and  upon  appeal  to  this  opart  the 
judgment  was  reyersed  and  a  new  trial  awarded.  The  case 
is  reported  in  20  N.  Y.  Sep.  252. 

John  H.  SeynoldSj  for  the  plaintilt 

Amasa  J.  Parket',  for  the  defendant 

Marvin,  J.  It  will  he  seen  on  consulting  the  case  as 
reported  in  N.  Y.  Bep.  toI.  20,  p.  252,  that  most  of  the 
questions  originally  raised,  and  some  of  which  are  reviewed, 
have  been  disposed  of  bj  this  court. 

The  regularity  of  the  proceedings  in  laying  out  the  high- 
way and  in  assessing  the'  damages,  and  the  proceedings  of  the 
relator  to  procure  the  action  of  the  board  of  supervisors,  as 
then  discussed,  were  affirmed.  There  was  nothing  in  the 
case  then  calling  for  or  justifying  any  decision  or  opinion 
touching  the  form  of  the  judgment  to  which  the  relator  was 
entitled.  Can  this  judgment  against  the  supervisors  be  sus- 
tained ?  No  case  in  point  is  cited,  but  we  are  referred  to 
the  statute,  hj  which  the  person  prosecuting  the  writ  of  man- 
damus may  demur  or  plead  to  the  return  made  to  the  writ, 
to^which  the  person  making  the  return  shall  reply,  take  issue, 
or  demur,  and  declaring  that ''  the  like  proceeding  shall  be 
had*  therein,  for  the  determination  thereof,  as  might  have 
been  had  if  the  person  prosecuting  such  writ  had  brought  his 
action  on  the  case  for  a  false  return.''  (2  B.  B.  586,  §  15.) 
By  the  17th  section  it  is  declared,  that  '*m  case  a  verdict 
shall  be  found  for  the  person  suing  such  writ,  or  if  judgment 
be  given  for  him  on  a  demurrer  or  by  default,  he  shall  recover 
damages  and  costs  in  like  manner  as  he  might  have  done  in 
such  action  on  the  case  as  aforesaid,  and  a  peremptory  man- 
damus shall  be  granted  to  him  without  delay."  It  seems  to 
have  been  supposed  that  in  case  the  return  to  the  writ  was 
false,  the  proceedings  might  be  regarded  as  an  agtion  on  the 

N.  Y.  B.— 28.  8 


114  People  v.  Sdpkbvisors  OF  Richmond.       [Ct.  of  Ap. 

Opinion  of  the  Coart,  per  Mabviic,  J. 

case  for  a  false  return^  and  that  the  relator  would  be  entitled 
to  recover  of  the  defendants  as  damages  the  amoant  he  was 
entitled  to  receive  of  the  town  of  Southfield,  waiving,  I  sup- 
pose, his  right  to  a  peremptory  mandamus.  Such  view  would 
be  entirely  errpneous.  A  brief  reference  to  the  history  of  the 
proceedings  by  mandamus  will  enable  us  the  better  to  under- 
derstand  the  statute.  A  mandamus  is  a  prerogative  writ 
issuing  in  the  name  of  the  king  from  the  Court  of  King's 
Bench,  and  directed  to  any  person,  corporation  or  inferior 
court,  &c.,  requiring  them  to  do  some  particular  thing  which 
appertains  to  their  office  and  duty.  It  was  introduced  to 
prevent  disorder  from  a  failure  of  justice  and  defect  of  police. 
(Bac.Abr.  tit.  Mandamus;  Jacob's  Law  Diet,  same  title; 
3  Black.  Com.  110.)  The  first  writ  issued  is  generally  alter- 
native, commanding  the  thing  to  be  done,  or  that  cause  to  the 
contrary  be  shown.  This  cause  might  be  shown  by  «  return  t6 
the  writ,  which,  if  sufficient  in  law,  prevented  the  issuing  of 
the  peremptory  writ,  and  the  proceeding  came  to  an  end.  It 
is  easy  to  see  that  while  the  law  remained  in  this  condition 
the  party  suing  out  the  writ  might  be  defeated  of  his  rights, 
by  a  return  to  the  writ,  of  facts,  good  in  law,  to  defeat  the 
cldim,  such  alleged  facts  however  being  untrue.  In  such  a 
case  the  party  suing  out  the  writ  could  institute  an  action 
on  the  case  for  a  false  return,  in  his  own  name,  against  those 
making  the  return,  and  could  recover  the  damages  he  Had 
sustained  by  reason  of  such  false  return ;  and  thereupon  the 
court,  upon  a  new  motion  founded  upon  the  postea  or  judg- 
ment in  the  action  for  the  false  return,  would  grant  the  writ 
of  mandamus  in  a  peremptory  form.  (Jacob's  Law  Diet, 
tit.  Mandamus ;  Bac.  Abr.  tit.  Mandamus,  L  &  M ;  3  Black. 
Com.  Ill,  264, 265.) 

In  this  state  of  the  law  the  statute  of  9  th  Anne,  ch.  20, 
was  enacted,  authorizing  pleadings  by  the  parties  subsequent 
to  the  return,  and  a  trial  of  the  issues,  and  declaring  that 
the  same  proceedings  may  be  had  as  if  an  action  on  the  case 
had  been  brought  for  making  a  false  return,  and  that  damages 
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and  costs  might  be  recovered^  and  declaring  that  a  peremp- 
tory writ  of  mandamus  shall  be  granted  without  delay,  as 
might  have  been  if  the  return  had  been  adjudged  insufficient. 
(Bac.  Abr.  tit.  Mandamus,  H.)  The  statute  of  Anne  related' 
to  officers,  and  some  subsequent  statutes  extended  its  provi- 
sions to  other  cases.  The  provisions  of  our  own  statute  are 
taken  from  these  statutes,  and  seem  to  include  all  cases. 
But  it  does  not  follow  that  the  relator  will  be  entitled  to 
damages,  other  than  nominal,  against  the  defendant  in  all 
cases.  Under  the  statute  of  Anne  and  our  statute  he  is  to 
have,  upon  recovering  judgment,  a  peremptory  mandamus 
granted  to  him  without  delay.  If  it  is  a  proper  case  for 
damages  to  be  recovered  of  those  against  whom  the  writ  is 
prosecuted,  then  he  may  recover  such  damages  in  addition  to 
his  judgment  for  the  peremptory  mandamus,  without  resort- 
ing to  his  action  for  a  false  return.  In  the  case  of  an  expul- 
sion from  office,  or  the  refusal  to  induct  into  an  office,  actual 
damages  may  have  been  sustained  by  reason  of  the  loss  of  the 
emoluments  of  the  office  during  the  time  of  the  deprivation. 
But  in  a  case  where  the  writ  itself  is  a  complete  remedy,  and 
gives  to  the  party  all  he  is  entitled  to,  how  can  it  be  said 
that  he  is  entitled  to  other  damages  against  the  defendants  ? 
It  is  to  be  kept  in  mind  that  the  peremptory  writ  is  to  be 
granted  to  him  without  delay.  In  this  case,  the  material 
issues  being  found  in  favor  of  the  plaintiff,  the  judgment 
should  have  been  that  a  peremptory  mandamus  issue  to  the 
board  of  supervisors  commanding  them  to  audit  the  account 
as  commanded  in  the  alternative  writ.  And  I  see  no  ground 
for  any  damages,  other  than  nominal,  against  the  defendants, 
provided  the  board  of  supervisors  can  be  required  to  include 
in  the  damages,  assessed  at  $200,  the  interest  thereon  from 
the  time  when  the  claim  was  presented  and  should  have  been 
'  audited.  If  this  can  not  be  done,  as  against  the  town  of 
Southfield,  then  I  am  inclined  to  think  the  defendants  may 
be  liable  for  such  interest  by  way  of  damages,  assuming  that 
ihey  make  a  false  return  to  the  writ. 
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The  exception  to  the  admission  of  the  copy  of  the  town 
records  of  elections  in  1846  was  not  well  taken.  The  evi- 
dence of  the  loss  of  the  original  record  was  quite  sufficient  to 
justify  the  admission  of  secondary  evidence.  Some  other 
objections  and  exceptions  appear, in  the  case.  They  were 
also  in  the  case^  substantially  as  they  now  appear,  when  the 
case  was  heretofore  in  this  court,  and  were  then  disposed  of. 
It  is,  however,  now  made  a  point  that  the  judge  erred  in  not 

submitting  the  issues  joined  upon  questions  of  fact  to  the 

* 

jury.  I  think  the  evidence  made  a  case  substantially  for  the 
court.  There  was  no  dispute  touching  the  material  and  con- 
trolling facts^  and  besides,  it  does  not  appear  that  any  request 
was  made  that  any  questioti  of  fact  sho.uld  be  submitted  to 
the  jury.  As  has  already  appeared,  the  direction  to  fhe  jury 
to  render  a  verdict  for  the  relator  for  $200  and  the  interest  as 
damages  weis  erroneous,  and  the  judgment  is  erroneous  and 
must  be  reversed,  unless  this  court  can  amend  the  record  and 
direct  or  render  the  proper  judgment.  This  court  may  reverse, 
affirm  or  modify  the  judgment  appealed  from,  in  whole  or  in 
part.  (Code,  §  12.)  Why  may  it  not  reverse  that  judgment 
as  to  the  damagei^,  and  direct  the  proper  judgment,  viz.  that 
a  mandamus  issue,  and  that  the  relator  recover  costs  and  six 
cents  or  the  $84  damages?  Will  not  this  be  a  reversal  of 
the  judgment  in  part,  and  a  modification  of  it  ?  If  this  can 
be  done,  it  ought  to  be  without  costs  to  either  party.  If 
such  judgment  can  not  be  rendered,  then  the  judgment  must 
be  reversed  and  there  must  be  a  new  trial,  unless  the  defend- 
ants will  consent  that  the  propel*  judgment  as  liere  indicated 
should  be  entered,  without  costs  of  this  appeal  to  either 
party.  If  they  so  consent,  then  such  judgment  should  stand 
as  affirmed  by  this  court. 

The  court,  upon  consultation,  is  of  the  opinion  that  the 
supervisors  could  only  audit  the  damages  assessed,  with  the 
charges  &c.  as  provided  in  the  highway  act,  (see  2  B.  S. 
S99j  §  93,  5th  ed. ;)  and  that  no  more  could  be  levied  and 
collected  of  the  town,  (§  94.)    That  as  the  return  of  the 
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sapervison  ww  false,  and  the  relator  has  been  kept  ottt  of 
the  damages  to  which  he  was  entitled  from  the  town,  the 
snperriBors  may  be  properly  made  liable  in  damages  to  the 
extent  of  the  interest  upon  the  $200,  to  wit,  #64.  Also,  that 
all  the  facts  are  before  the  court,  enabling  it  to  modify  the 
judgment  by  reversing  as  to  the  #200  damages,  and  affirm- 
ing it  as  to  the  interest  as  damages,  and  directing  that  the 
judgment  be  so  amended  as  to  grant  to  the  relator  the  writ 
of  mandamus  without  delay.  Neither  party  to  hare  costs  of 
this  appeal 

An  the  Judges  concurring. 

Ordered  accordingly. 


Wilson  v.  El  wood  and  MiLLCB.(a)   . 

In  an  sction  for  s  tort,  tried  in  1864,  etch  defendant  was,  nnder  the  pfoH* 

■ 

none  of  the  code  then  in  foroe,  a  competentewitDaBS  for  his  oo-defendant, 
aa  to  any  matter  in  which  )ie  was  not  jointly  interested  with  or  liable  with 
sach  co-defendant,  and  as  to  whidi  a  separate  and  not  a  Joint  rerdict  or 
Judgment  conid  be  rendered 

Accordingly  MM,  that  in  an  action  of  trover,  against  X.  and  M.,  where  the 
defendants  answered  Jointly,  denying  each  and  erery  allegation  of  the 
complaint,  and  Justifying  under  a  title  in  E.  by  Tirtne  of  a  mortgage  from 
M.,  the  latter  was  a  competent  witness  for  E.  upon  the  question  whether 
B.  was  guilty  of  any  act  in  respect  to  the  property  in  controrersy,  which 
would  charge  him  as  a  tort-feasor ;  they  not  being  equally  interested  in 
that  question. 

Sddf  altOf  that  a  general  offer  by  the  counsel  who  appeared  for  both  defend- 
ants "  to  call  M.  as  a  witness,"  was  not  to  be  deemed  an  offer  made  in 
behalf  of  both  defendants,  but  as  an  offer  to  examine  him  as  to  matters 
in  which  JB*  was  alone  interested. 

This  action  originated  in  a  justice's  court,  and  was  tried* 
in  1854.     It  was  trover,  for  a  quantity  of  hay.    The  defend- 
ants answered  jointly^  denying  «each  and  every  allegation  of 

(a)  Decided  at  September  term,  1862. 
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the  complaint,  and  also  justifying  under  a  title  in  Elwood, 
under  a  mortgage  from  the  other  defendant.  Miller.  The 
plaintiff  proved  the  purchase  of  the  hay  on  an  execution,  in 
his  own  favor,  issued  from  a  court  of  a  justice  of  the  peace, 
against  the  defendant  Miller.  The  defendants  proved  the 
mortgage  given  and  filed  before  the  levy  on  the  plaintiff's 
execution,  and  gave  evidence  of  the  consideration.  Evidence 
was  given  of  the  separate  acts  of  the  defendants  tending  to 
prove  an  interference  with,  and  a  conversion  of,  the  property 
by  them.  The  return  of  the  justice  states:  "The  defend- 
ants' counsel  here  offered  to  call  the  defendant  Miller  as  a 
witness.  Objected  to  by  the  plaintiff,  as  both  defendants 
were  equally  guilty  of  the  conversion ;  objection  sustained.'' 
In  an  amended  return  it  is  stated  that  the  defendants^  coun- 
sel immediately  moved  for  a  warrant  as  to  Miller,  so  that  he 
might  be  a  witness  in  the  case,  which  motion  was  denied, 
and  that  the  offer  of  Miller  as  a  witness  was  urged.  The 
justice  gave  judgment  for  the  plaintiff,  which  was  reversed 
by  the  County  Court  of  Delaware  county,  and  upon  appeal 
to  the  Supreme  Court  tlie  latter  judgment  was  reversed  and 
that  of  the  justice  affirmed  by  the  court,  sitting  in  the  6th 
district.  The  defendants,  by  leave  of  the  Supreme  Court, 
pursuant  to  statute*,  appealed  to  this  court.  The  cause  was 
submitted  upon  printed  briefs,  &c. 

B.  B,  Johnsony  for  the  appellants. 

H.  F\  Davidson,  for  the  respondent. 

Allen,  J.  The  only  question  is  upon  the  exclusion  of 
the  defendant  Miller  as  a  witness.  By  the  general  denial 
of  the  allegations  of  the  complaint,  every  fact  necessary  to 
maintain  the  action  was  put  in  issue  by  each  defendant. 
The  conversion  of  the  property  by  each  defendant,  as  well  as 
the  title  of  the  plaintiff,  was  to  be.  proved,  and  upon  failure 
to  connect  either  with  the  taking  or  conversion,  the  action 
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failed  as  to  the  defendant  against  whom  there 
was  no  sufficient  evidence.  The  canse  of  action  was  several 
as  well  as  joint^  and  one  might  have  been  acquitted  and  the 
other  convicted.  At  the  time  of  the  trial  (1854)  a  party 
might  be  examinee^  in  behalf  of  his  co-plaintiff^  or  of  a  co- 
defendant,  as  to  any  matter  in  which  he  was  not  jointly 
interested  or  liable  with  snch  co-plaintiff  or  co-defendant, 
and  as  to  which  a  separate  and  not  joint  verdict  or  judgment 
could  be  rendered.     (Code,  §  397,  as  amended  in  1852.) 

In  actions  of  tort  each  defendant,  under  this  provision, 
was  a  competent  witness  for  his  co-defendant.  In  such  case 
the  witness  was  sworn  generally  in  the  cause,  and  the  exam- 
ination restricted  to  such  matters  as  concerned  only  the  party 
in  whose  behalf  he  was  called,  and  in  which  the  party  under 
examination  was  not  interested.  (^Beal  v.  Finchj  1  Kern. 
128;  Dean  v.  Thornton^  3  id.  266.)  Upon  the  question 
whether  Elwood  was  guilty  of  any  act  in  respect  to  the 
property  in  controversy,  which  would  chaige  him  as  a  tort- 
feasor, his  co-defendant  Miller  was  clearly  competent  as  a 
witness ;  for  in  that  question  they  were  not  equally  inter- 
ested. Both  were  interested  equally  in  the  validity  of  the 
mortgage  and  the  value  of  the  property  as  the  measure  of 
damages^  but  neither  was  interested  with  the  other  on  the 
question  of  his  guilt  or  innocence  of  the  tort  complained  of. 

But  the  form  of  the  offer  was  criticised  in  the'  Supreme 
Court,  and  upon  that  criticism  the  judgment  of  the  County 
Court  was  reversed.  There  was  certainly  no  very  strong 
equity  in  the  plaintitf 's  case,  calling  for  the  enforcement  of 
any  stringent  rules  of  construction  in  his  behalf,  in  further- 
ance of  justice.  In  satisfaction  of  a  judgment  for  less  than 
twenty  dollars  he  had  recovered  a  judgment  for  seventy  dol- 
lars against  another,  also  claiming  as  a  creditor  to  a  much 
larger  amount,  and  upon  a  security  good  in  form  and  not 
yery  suspicious  in  character,  although  upon  the  question  of 
fraud  the  judgment  of  the  justice  is  conclusive  here.  But 
in  reviewing  proceedings  before  justices  of  the  peace  it  is  the 
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proTince  of  th6  court  to  give  them,  and  all  the  acts  of  the 
parties  upon  the  trial,  a  fair  and  reasonable  construction, 
such  as  it  may  be  supposed  was  intended  by  the  parties  or 
understood  by  the  court,  and  so  as  to  save  and  not  destroy 
the  rights  of  parties.  We  are  not  to  look  for  the  same  pre- 
cision, either  in  offers  of  or  objections  to  evidence,  nor  the 
same  care  in  noting  them  that  we  may  expect  upon  trials  in 
a  court  of  record  or  on  a  formal  bill'of  exceptions.  Brown 
v.  BicharckoHy  (20  N.  T.  Bep.  472,)  was  tried  in  the  Supe* 
rior  Court  of  the  city  of  New  York.  The  assignee  of  the 
demand  in  suit  had  been  called  and  examined  as  a  witness 
for  the  plaintiff,  which  entitled  the  defendant,  as  the  law  then 
stood,  ^^  to  offer  himself  as  a  witness  to  the  same  matter  in 
his  own  behalf,"  and  to  be  so  received.  (Code,  §  399,  as 
amended  in  1851.)  The  defendant  offered  himself  ^^gener- 
ally as  a  witness  in  his  own  behalf,"  as  is  stated  in  the  bill 
of  exceptions,  and  was,  upon  objection  by  the  plaintiff,  ex- 
cluded. The  same  objection  to  the  offer  was  urged  upon  the 
appeal,  in  support  of  the  judgment,  that  is  urged  here,  to , 
wit,  that  it  was  too  general ;  that  the  defendant  was  not  a 
witness  generally  in  the  cause  and  should  not  have  been  so 
offered,  and  as  the  offer  as  made  was  erroneous  the  judgment 
should  be  affirmed.  But  this  court  repudiated  that  claim, 
and  unanimously  reversed  the  judgment  The  argument  of 
Judge  SiLDEN,  by  whom  the  opinion  of  the  court  was  deliv- 
ered^ is  entirely  appropriate  to  this  case,  and  the  application 
of  the  same  principles  and  rules  of  interpretation  to  the  case 
in  hand,  would  lead  to  a  reversal  of  Ithe  judgment  of  the 
Supreme  Court  and  an  affirmance  of  that  of  the  County 
Court  The  counsel  for  the  defendants  made  the  offer.  Both 
appeared  by  the  same  counsel,  and  it  is  not  necessarily  to  be 
supposed  that  the  offer  was  made  in  behalf  of  both  defend- 
ants. As  the  law  then  stood  a  defendant  could  not  be  a 
wituess  in  his  own  behalf,  but  could  as  to  certain  matters  in 
behalf  of  his  co-defendant  The  action  was  one  in  which 
the  offered  witness  was  competent  for  his  co-defendant,  and 
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in  the  language  of  Judge  Bkldsn,  ^'  it  ifl  hardlj  probable 
therefore''  that  the  offer  could  hare  been  in  behalf  of  both 
defendants.  He  was  entitled  to  be  sworn,  and  the  question 
upon  the  restriction  of  his  testimony  would  properly  arise 
upon  his  examination.  The  exclusion  of  the  witness  can 
only  be  justified  by  showing  that  the  defendants  expressly 
claimed  that  the  witness  should  be  sworn  and  exalnined  on 
his  own  behalf,  as  well  as  on  behalf  of  his  co-defendant,  and 
without  restriction  or  limit  as  to  the  subject  matter  o(  his 
examination ;  waiving  the  right  to  examine  him  in  favor  of 
his  co-defendant  and  upon  the  matters  authorized  by  statute. 
This  does  not  appear ;  but  on  the  contrary  the  whole  return 
shows  that  the  offer  was  in  truth,  and  understood  by  the 
plaintiff  and  by  the  justice,  to  be  an  offer  to  examine  him  as 
to  matters  in  which  the  defendant  Elwood  was  alone  inter- 
ested. The  objection  of  the  plaintiff,  which  was  sustained 
by  the  court,  was  that  ^'both  defendants  were  equally  guilty 
of  the  conversion '/'  that  is,  that  there  was  no  matter  or  ques- 
tion involved  in  which  the  offered  witness  was  not  equally 
interested  with  his  co-defendant,  in  whose  behalf  he  was 
offered.  The  evident  understanding  of  all  concerned  was 
that  he  was  offered  on  behalf  of  his  co-defendant,  and  hence 
the  allegation,  sustained  by  the  decision  of  the  court,  that 
they  were  found  to  be  joint  actors  in  the  conversion,  and  that 
therefore  one  could  not  be  called  to  exculpate  the  other,  which 
is  directly  in  conflict  with  BecU  v.  Finch  and  Dean  y,  Thorn- 
ton. Immediately  upon  the  exclusion  of  the  witness  an 
attempt  was  made  to  procure  the  discharge  of  Miller,  so  that 
he  cftuld  then  be  sworn  and  examined  for  Elwood.  The 
offer  of  Miller  as  a  witness  being  persisted  in,  all  showing 
conclusively  that  the  offer  was  made  and  understood  to  be 
made  under  the  397th  section  of  the  code.  The  witness  was 
not  excluded  because  offered  for  both  defendants,  and  the 
judgment  ought  not  to  be  sustained  upon  that  ground,  which 
evidently  did  not  occur  to  the  parties,  to  the  justice  or  the 
County  Court.    It  would  be  grossly  unjust  to  deprive  the 
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party  of  his  rights  which  were  brought  to  the  attention  of 
the  court  with  greater  distinctness  and  more  formality  than 
is  usual  in  a  justice's  court,  and  certainly  with  all  the  preci- 
sion which  was  held  sufficient  in  a  court  of  record,  by  this 
court  in  Brown  v.  Richardson,  upon  the  very  strict  and 
critical  interpretation  put  upon  the  language  of  the  return 
by  the  Supreme  Court.  The  judgment  of  the  Supreme 
Court  should  be  reversed  and  that  of  the  county  court 
affirxned. 

Dekio,  Ch.  J.,  Selden,  Gould  and  Sutherland,  Jus- 
tices, concurring, 

Ordered  accordingly! 


Dews  and  others  v,  Congdon  and  others. 

An  order  of  the  Saprenie  Conrt,  setting  aside  a  sale  of  mortgaged  premises, 
and  directing  a  reference,  to  ascertain  when  two  of  the  defendants  in  the 
foreclosure  salt  entered  on  the  premiseSi  and  under  what  agreements,  or 
title,  respectively;  also  the  value  of  the  premises  occupied  by  those 
defendants  respectively  at  the  time  they  took  possession  of  the  same ;  and 
what  the  relative  value  of  such  parties  respectively,  independent  of  the 
improvements  made  by  such  defendants,  is,  with  reference  to  the  value  of 
the  rest,  and  of  the  whole  of  the  mortgaged  premises ;  and  the  cost  or 
value  of  such  improvements  respectively  was;  and  reserving  to  either 
party,  on  filing  the  report  of  the  referee,  the  right  to  move  for  its  confirm- 
atioii,  and  for  an  order  determining  the  payments  to  be  made  by  t^e  two 
defendants  named,  respectively,  is  not  appealable  to  this  CoOH. 

Appeal  from  an  order  of  the  Supreme  Court,  affirming 
an  order  of  the  special  term  for  a  resale  of  mortgaged  prem- 
ises, and  directing  a  reference  to  ascertain  the  value  of  the 
land  without  the  improvements,  in  the  possession  and  use 
of  the  defendants  Congdon,  Mairs  and  Potter,  owners  of  the 
Canandaigua  and  Niagara  Falls  Bail  Boad,  and  of  the  Buffalo, 
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New  York  and  Erie  Bail  Boad  Company,  suocessore  of  the 
Buffalo,  Corning  and  New  York  Bail  Boad  Company. 

G.  F.  CofMtocky  for  the  appellants,  Dowb  and  Mairs. 

F.  E,  Cornwallj  for  Thomas  Brown  (purchaser)  and  The 
Buffalo,  New  York  and  Erie  Bail  Boad  Company. 

(7.  N.  Potter^  for  the  respondents,  Congdon,  Brown  and 
Potter. 

Wbioht,  J.  There  is  a  preliminary  question,  viz.  whether 
an  appeal  lies  to  this  court  from  the  order.  Our  jurisdiction 
to  review  orders  is  limited  to  three  classes :  1st.  When  an 
order  affecting  a  substantial  right  is  made  in  an  miction,  and 
in  effect  determines  the  action  and  prevents  a  judgment  from 
which  an  appeal  may  be  taken ;  2d.  When  the  order  grants 
or  refuses  a  new  trial ;  3d.  A  final  order,  affecting  a  sub- 
stantial right,  made  in  a  special  proceeding  or  upon  a  sum- 
mary application,  in  an  action,  after  judgment.  (Code,  §  11.) 
The  order  which  the  appellants  seek  to  review  sets  aside  a 
sale  of  mortgaged  premises,  and  directs  a  reference  to  ascer- 
tain when  the  Canandaigua  and  Niagara  Falls  Bail  Boad 
Company,  and  the  Buffalo,  Coming  and  New  York  Bail 
Boad  Company,  two  of  the  defendants  in  the  foreclosure 
«  suit  entered  on  the  mortgaged  premises,  and  under  what 
agreements  or  titlo  respectively ;  also  the  value  of  the  prem- 
ises occupied  by  the  rail  roads  respectively  at  the  time  they 
took  possession  of  the  same,  and  what  the  relative  value  of 
such  parties  respectively,  independent  and  free  of  the  im- 
provements put  by  the  owners  of  such  rail  roads,  and  with 
reference  to  the  vahie  of  the  rest  of,  and  of  the  whole  of  the 
mortgaged  premises,  and  what  the  costs  and  value  of  such 
improvements  respectively  were.  Either  party,  on  filing  the 
report  of  the  referee,  might  move  for  its  confirmation  and  for 
an  order  determining  the  payments  to  be  made  by  the  rail 
road  owners  respectively. 
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I  regard  the  order  as  not  appealable.  It  does  not  fall 
within  the  first  class*  It  neither^  in  effect,  determines  the 
action  in  which  it  was  made,  nor  presents  a  judgment  from  . 
which  an  appeal  might  be  taken.  It  is  substantially  an 
order  directing  a  resale  of  mortgaged  premises  on  the  ground 
of  mistake  and  surprise.  The  granting  of  such  an  order, 
when  it  involves  no  question  of  strict  legal  right,  is  within 
the  discretionary  powers  of  the  court  below,  and  not  appeal- 
able. Nor  does  it  fall  within  the  third  class.  It  is  not  a 
Jinal  order.  A  reference  is  directed  to  ascertain  the'  proper 
order  of  the  sale  and  the  value  of  the  lands.  It  determines 
no  amount,  nor  even  the  nature  of  the  amount  to  be  paid. 
All  questions  growing  out  of  the  reference  are  reserved  until 
the  coming-in  of  the  referee's  report,  when  an  order  is  to  be 
made.  From  that  order,  when  made,  the  plaintiffs,  and  the 
Buffalo,  New  York  and  Erie  Bail  Road  Company,  which 
seems  to  have  been  acting  at  the  sale  with  the  view  of  screen- 
ing itself  from  liability,  may  doubtless  appeal.  But  this 
appeal  is  premature. 

The  appeal  should  be  dismissed. 

Denio,  Dayibs,  Bqsekbans,  Ma&vin  and  Balcom,  Js. 
concurred. 

Seldek,  J.  having  been  counsel  in  the  cause,  took  no  part. 

Ekott,  J.  (dissenting.)  This  is  an  appeal  from  an  order 
made  at  a  general  term,  affirming  a  previous  order  of  the 
special  term,  setting  aside  a  sale  under  a  judgment  of  fore- 
closure. It  is  insisted  that  such  sn  order  is  not  the  subject 
of  appeal  to  this  court.  ■  There  are  cases  in  this  court,  and 
one  of  them  quite  recent,  (Hazleton  v.  Wakemaftj  3  How. 
Pr.  R.  357;  Wakeman  v.  Price,  3  Comst.  334;  Buffalo 
Savings  Bank  v.  Netotony  23  N.  Y.  Rep.  160,)  which  at  a 
first  glance  would  lead  to  such  a  conclusion.  But  while  I 
have  no  disposition  to  deny  that  these  cases  were  correctly 
disposed  of,  or  at  least  that  in  each  of  them  the  adjudication 
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appealed  from  was  not  the  subject  of  review  upon  its  merits, 
it  will  be  seen  upon  a  scrutiny  that  the  rule  which  I  have 
stated  as  to  the  non-appealability  of  such  order  was  not 
necessary  to  their  decision,  and  such  a  rule  will  be  too  sweep-* 
ing  in  its  consequences  to  be  adopted  without  great  consid* 
eration. 

The  language  of  the  code,  in  respect  to  appeals  to  this 
court  and  to  the  general  term  of  the  Supreme  Court,  from 
this  class  of  orders,  is  identical  (Cod6,  §§  11,  349.)  An 
appeal  lies  to  either  court  from  an  order  made  upon  a  sum- 
mary application  in  an  action,  after  judgment,  and  which 
affects  a  substantial  right.  If,  therefore,  an  order  vacating 
or  refusing  to  vacate  a  sale  under  a  judgment  or  decree  is  not 
appealable  to  this  court,  it  would  not  seem  to  be  the  subject 
of  review  by  the  Supreme  Court. 

In  all  the  cases  reported  in  this  court,  it  is  admitted  that 
an  order  setting  aside  or  refusing  to  set  aside  a  foreclosure 
sale  affects  a  substantial  right,  but  it  has  been  said  that  the 
relief  asked  upon  such  a  motion  is  strictly  a  matter  of  favor, 
and  within  the  absolute  discretion  of  the  court.  Judge 
Pbatt  said  in  Wakeman  v.  PricCy  (3  Comst.  334,)  that 
granting  or  denying  such  a  motion  was  as  clearly  a  matter  of 
practice  as  an  order  granting  or  denying  a  motion  to  open  a 
default,  or  to  allow  costs.  Judge  Denio  said  in  The  Buffalo 
Savings  Bank  v.  Newton^  (23  N.  Y.  Bep.  162,)  that  grant- 
ing such  an  order  was  i  matter  of  favor,  resting  in  the  dis- 
cretion of  the  court. 

The  facts  in  these  cases  perhaps  justified  the  remark  in 
reference  to  them.  In  Wakeman  v.  Price  the  principal  and 
only  ground  stated  in  the  report  of  the  case  was  inacfequacy 
of  price.  In  the  Buffalo  Savings  Bank  case  the  reason 
given  for  the  motion  was  that  one  party  interested  in  an 
equity  of  redemption  had  forgotten  the  day  of  the  sale,  and 
inadvertently  became  in  default.  It  may  very  well  be  that 
an  appellate  court  will  not  and  ought  not  to  review  such  an 
exercise  of  mere  discretion  as  these  cases  involve.    But  orders 


126  DOWS  V.  CONGDON.  [Ct.  of  Ap 

Opinion  of  Emott,  J. 

granting  or  refusing  applications  to  vacat-e  sales  in  foreclosure 
or  otherwise,  do  not  always  address  themselves,  like  motions 
to  open  defaults,  to  the  mere  favor  of  the  court.  Such  was 
not  the  case  in  the  present  instance.  Such  is  not  the  case 
where  questions  of  fraud  arise,  or  of  the  order  of  sale  of  dif- 
ferent parcels  of  the  mortgaged  property.  With  due  respect 
to  the  language  of  the  eminent  judges  in  the  cases  to  which 
I  have  referred,  I  think  it  would  be  more  proper  to  say  in 
those,  and  in  many  such  cases,  that  an  exercise  of  discretion, 
such  as  orders  made  upon  such  grounds  involves,  would  not 
be  reviewed  in  this  court,  than  to  make  the  sweeping  propo- 
sition that  no  appeal  will  lie  from  this  class  of  orders. 

In  Wakeman  y.  PricCy  Judge  Pratt  declared  his  inten- 
tion to  adhere  to  the  rule  adopted  by  the  late  court  of  errors 
in  regard  to  this  class  of  appeals;  referring  to  Rowley  v. 
Van  Benthuysefiy  (16  Wand.  372 ;)  Bogers  v.  Holly,  (18  id. 
350.)  I  agree  with  him  that  the  rule  recognized  by  those 
and  other  cases  in  the  court  of  errors  is  the  rule  intended  to 
be  adopted  by  the  code,  and  I  think  it  is  expressed  with 
tolerable  clearness  in  that  statute.  Bogers  v.  Holly,  (18 
Wend.  350,)  was  an  appeal  from  an  order  of  the  Chan- 
cellor upon  a  question  of  discretionary  costs.  Bowley  v. 
Van  Benthuysen,  (16  Wend.  372,)  was  an  appeal  from  an 
order  refusing  to  open  a  default.  Neither  of  these  appeals 
was  sustained.  On  the  other  hand,  in  Collier  v.  Whipple^ 
(13  Wend.  224,)  the  court  of  errors  entertained  an  appeal 
from  an  order  granting  a  resale  in  a  foreclosure  case,  and 
heard  an  elaborate  argument  on  the  merits.  In  Tripp  v. 
Cook,  (26  Wend.  143,)  there  was  an  appeal  from  an  order 
refusing  to  set  aside  a  sale.  The  objection  was  taken  that 
such  an  order  was  not  the  suliject  of  appeal,  and  was  fully 
argued.  The  objection  was  overruled.  Senator  Verplanck 
delivering  an  opinion  marked  by  both  learning  and  good 
sense,  and  the  appeal  was  subsequently  heard  and  decided 
upon  the  merits.  The  principle  established  by  these  cases  is,  ' 
as  stated  by  Senator  Yerflance  in  Tripp  v.  Cook,  that  the 
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appellate  court  will  not  undertake  to  regulate  the  practice 
of  the  court  below,  or  to  entertain  appeals  on  decisions 
merely  r^ulating  their  modes  of  proceeding,  and  within  the 
judicial  discretion  of  the  courts,  not  to  be  resolved  into  any 
general  legal  or  equitable  principles,  nor  passing  on  the 
merits  of  the  controversy.  He  adds  that  the  principle  refers 
solely  to  the  practice  of  the  courts,  and  to  questions  of  pure 
and  unmixed  judicial  discretion.  And  he  proceeds  to  indi- 
cate  the  distiaction  between  a  discretion  which  is  arbitrary 
and  absolute,  and  subject  to  no  rules,  and  that  discretion 
which  is  to  be  exercised  according  to  law,  and  must  be  sub- 
ject to  review.  Judge  Sutherland  has  discussed  the  same 
subject,  and  defined  these  sorts  of  discretion  as  clearly  as  the 
nature  of  the  case  admits,  in  The  People  v.  The  N.  Y.  Supe-^ 
rtor  Court,  (5  Wend.  125.)  The  distinction  between  that 
discretion  which  is  and  that  which  is  not  the  subject  of 
review  is  often  shadowy,  and  difficult  to  apply  in  practice, 
but  it  may  be  seen  by  comparing  the  action  of  a  court  in 
opening  a  default,  on  the  one  hand,  and  on  the  other,  in  vacat- 
ing an  injunction  ot  in  setting  aside  a  judicial  sale  for  fraud 
or  misconduct  of  an  officer  or  a  party.  The  former  is  a  mere 
exercise  of  judgment  and  volition,  necessarily  arbitrary  and 
governed  by  no  fixed  rule.  The  lartter  involves  fixed  princi- 
ples of  equity,  which  have  been  as  long  recognized  and  as 
thoroughly  discussed  as  any  head  of  equity  jurisprudence. 
This  is  the  distinction  which  the  legislature  intended  to  pre- 
serve, in  regulating  in  the  code  the  jurisdiction  of  appellate 
courts  in  such  cases.  Unless  an  order  afiects  a  substantial 
right  it  is  not  appealable,  either  to  the  general  term  of  the 
Supreme  Court  or  to  this  court.  By  an  order  affecting  a 
substantial  right  is  meant  not  a  decision  which  may  ulti- 
mately or  consequentially  affect  such  a  right ;  for  hardly  any 
order  can  be  made  in  the  progress  of  a  suit  that  could  not  be 
said  to  have  some  bearing  upon  the  ultimate  rights  of  the 
parties.  'In  such  a  sense,  an  order  refusing  to  open  a  default 
might  be  said  to  affect  the  merits  or  the  substantial  right  of 
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the  party;  since  its  effect  might  be  to  prevent  him  from 
interposing  a  valid  defense.  But  what  the  legislature  in* 
tended  was  an  order  granting  or  refusing  that  to  which  the 
party  had  a  right,  and  which  was  substantial,  in  his  cause  or 
his  interest.  Keither  a  matter  of  practice  nor  an  application 
addressed  to  mere  favor,  or  to  the  pure  and  unmixed  discre- 
tion of4he  court,  is  a  substantial  right  of  the  party.  If  it  be 
matter  of  practice  it  is  not  substantial ;  and  if  it  be  simply  a 
favor,  which  it  is  altogether  a  mere  discretion  of  the  court  to 
grant  or  refuse,  it  is  not  a  right.  But  it  is  otherwise  with 
an  application  as  to  which  a  party  can  say :  I  ask  that  the 
court  redress  an  injury  which  I  have  sustained,  and  where  I  can 
cite  known  precedents  and  settled  principles  to  show  both 
the  wrong  and  the  remedy.  The  learned  judge  who  deliv- 
ered the  opinion  in  the  Buffalo  Savings  Bank  case  observes 
of  the  order  under  consideration  there,  that  in  one  sense  it 
affected  a  substantial  right.  Witl\  great  respect  I  must 
observe,  that  when  this  is  true  in  any  proper  sense,  it  has 
always  seemed  to  me  that  there  was  an  end  of  the  question 
of  appealability.  When  an  order,  in  other  respects  appeala- 
ble, really  and  directly  affects  a  substantial  right  of  the  party 
appealing,  the  mandate  of  the  statute  is  clear  to  this  court, 
and  to  all  other  appellate  tribunals,  that  they  shall  review 
the  decision  of  the  inferior  court.  We  are  as  much  com- 
manded to  entertain  appeals  in  such  cases  as  we  are  forbid- 
den to  hear  them  in  cases  where  no  such  right  is  touched. 

.There  may  be  orders  vacating  or  refusing  to  vacate  judicial 
sales,  which  are  mere  arbitrary  acts  of  judicial  favor  or  dis- 
cretion, but  all  orders  affecting  such  sales  are  certainly  not 
of  that  character,  and  I  therefore  hold  to  a  qualification  of 
the  doctrine  apparently  announced  by  the  cases  in  this  court 
to  which  I  have  referred.  In  the  present  case,  for  instancei 
if  the  court  below  were  justified  in  setting  aside  this  sale  in 
the  manner  and  for  the  reason  disclosed  in  these  papers,  they 
were  bound  to  do  it.  The  respondents  had  a  right  to  invoke 
the  equitable  principlP49  upon  which  the  court  acted^  or  the 
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purchaser  had  a  right  to  retain  his  bid.  No  court  could 
arbitrarily  say  that  they  would  decide  between  them  accord- 
ing to  mere  will  and  unmixed  discretion.  Nor  could  any 
decision  be  made  of  such  a  question  as  is  here  presented 
which  is  not  the  subject  of  review. 

I  proceed  to  examine  the  merits  of  this  appeal.  I  shall 
not  consider  whether  the  respondents  were  misled  as  to  the 
sale,  or  preyented  from  protecting  their  rights  either  acci* 
dentally  or  intentionally.  Although  the  judge  who  granted 
the  motions  at  special  term  intimated  that  there  was  suffi- 
cient cause  shown  for  granting  relief  on  these  grounds,  he 
declined  to  place  his  decision  upon  them,  or  to  make  such  an 
order  as  would  be  appropriate  to  such  a  state  of  facts.  (See 
16  How.  Pr.  B.  576,  where  the  case  at  special  term  is  reported.) 

The  order  rests  upon  two  alleged  violations  of  the  respond- 
ent's rights :  first,  in  the  order  of  the  sale,  and  second,  in  the 
subject  of  the  sale.  A  certain  portion  of  the  mortgaged  prem- 
ises is  owned  by  two  rail  roads,  the  Buffalo,  New  ¥ork  and 
Erie  B.  B.,  and  .the  Canandaigua  and  Niagara  Falls  B.  B. 
The  judgment  directed  a  sale  of  the  parcel  in  bulk,  without 
noticing  the  titles  or  possessions  of  those  rail  roads,  respec- 
tively. There  Is  no  dispute  that  the  title  or  right,  legal  or 
equitable  of  both  the  roads,  was  subsequent  to  the  plaintifib' 
mortgages.  These  were  dated  in  1851,  and  in  January,  1852. 
There  is  some  difference  as  to  the  precise  time  when  the  rail 
road  companies  entered  upon  the  portions  of  the  premises 
which  they  occupied.  The  weight  of  the  evidence  furnished 
upon  this  point,  however,  is  strongly  in  favor  of  the  Buffalo, 
New  York  and  Erie  company,  or  rather  the  Buffalo  and  Com- 
ing B.  B.  Company,  to  which  they  succeeded,  as  having  first 
entered  and  commenced  to  construct  their  road.  Afterwards 
the  Canandaigua  road  was  constructed  across  the  mortgaged 
premises.  Neither  of  the  rail  road  companies  took  legal  pro- 
ceedings to  acquire  title.  In  May,  1852,  the  Buffalo  and  Com- 
ing B.  B.  Company  took  a  deed  from  the  mortgagors,  of  the  land 
owned  by  them,  and  the  Buffalo,  New  York  and  Erie  company 
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have  acquired  their  title  and  succeeded  to  their  rights  as  I  have 
stated.  The  Cauandaigua  and  Niagara  Falls  company  have 
never  received  any  deed,  but  they  entered  and  continued  to 
occupy  under  a  verbal  agreement  with  the  mortgagors  for 
title,  or  the  appropriation  of  whtit  they  required.  The  Buf- 
falo, New  York  and  Erie  company  wer^  represented  at  the 
sale,  and  at  their  demand  the  residue  of  the  premises  was 
sold  before  that  belonging  to  them,  on  the  ground  that  they 
were  the  first  alienees.  The  part  of  the  premises  which  had 
not  been  sold,  nor  occupied  by  any  other  person  than  the 
mortgagors,  was  first  sold,  and  then  what  was  in  possession 
of  the  Cauandaigua  company.  The  result  was  that  enough 
was  realhsed  from  these  sales  to  satisfy  the  mortgage,  and  the 
parcel  which  had  been  conveyed  to  the  Buffalo,  New  York 
and  Erie  B.  B.  Co.  was  not  >fiold  at  all.  Assuming  the 
facts  to  be  as  claimed  by  this  latter  company,  and  as  believed 
to  be  by  the  referee,  and  as  the  weight  of  the  evidence  clearly 
was  uptn  this  action,  the  order  of  sale  was  right.  The 
equitable  title  of  the  latter  company,  by  their  contract  and 
possession,  was  prior  to  the  similar  title  acquired  by  the 
Cauandaigua  B.  B.,  and  there  is  nothing  in  the  suggestion 
that  this  privity  was  lost  by  completing  the  purchase,  and 
merging  the  equitable  in  a  legal  title  under  an  drdinary  con- 
veyance to  the  Buffalo  rail  road.  It  would  be  very  extraor- 
dinary if  the  mere  equitable  title  of  the  respondents,  pos^rior 
in  date  to  a  similar  right  of  the  Buffalo  company,  should 
obtain  priority  and  be  regarded  as  a  prior  alienation,  because 
they  neglected  or  were  unable  to  complete  their  purchase, 
while  their  predecessors  carried  out  their  contract  and  took 
their  deed,  while  continuing  in  possession.  The  order  of  sale 
adopted  by  the  referee,  as  between  these  two  parcels  and 
their  owners  or  possessors,  was  manifestly  right,  and  the 
order  appealed  from  can  not  be  justified  by  the  order  of 
alienation  of  the  property.  The  order,  indeed,  could  not  be 
sustained  for  any  such  reason,  in  any  view  of  the  case.  In 
the  first  place,  it  does  not  assume  or  declare  that  the  respond- 
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ents'  parcel  was  in  fact  first  aliened  and  .therefore  to  be  last 
sold,  but  while  setting  aside  the  sale  which  had  been  made^ 
the  order  directs  an  inquiry  as  to  the  order  of  alienation  of 
the  two  parcels  occupied  by  the  two  rail  roads.  Besides,  the 
order  does  not  direct  a  resale  in  the  proper  order  either  as 
assumed  by  the  court  or  as  it  will  be  ascertained  by  the 
referee,  but  it  exempts  the  parcels  owned  or  occupied  by 
these  rail  roads  from  sale  and  the  lien  of  the  plaintiff's  mort- 
gages altogether,  upon  their  contributing,  to  the  satisfaction 
of  the  mortgages,  each  an  amount  equal  to  the  original  value 
of  the  land  taken  by  them  antecedent  to  their  improvements. 

The  decision  of  the  Supreme  Court  was  undoubtedly  based 
upon  the  idea  that  the  plaintiffs  had  subjected  to  the  lien  of 
their  mortgages  and  sold  what  they  had  no  right  to.  In 
other  words,  that  the  structures  or  improvements  of  the  rail 
roads  were  not  subject  to  the  lien  of  these  mortgages^  aiid 
^that  of  the  property  taken  and  occupied  by  the  rail  roads  only 
Utte  original  value  of  the  land  previous  to  t^e  erection  of  the 
structures  of  the  respondents,  could  be  appropriated  to  sat- ' 
isfy  the  plaintiff's  judgment.  This,  however,  was  not  the 
meaning  nor  the  language  of  the  judgment  itself,  for  that 
contained  no  such  exception,  and  it  was  accordingly  a  part 
of  the  order  that  the  judgment  should  be  modified,  although 
the  Buffalo  rail  road  had  not  answered,  nor  claimed  any  such 
right,  and  the  Oanandaigua  road  which  had  answered,  setting 
up  a  different  defense,  had  failed  to  appear  at  the  trial. 

This  theory  of  the  rights  of  the  respondents  can  not  be 
supported  upon  the  ordinary  doctrine  of  the  equitable  rights 
of  a  purchaser  to  improvements  against  a  vendor ;  for  the 
obvious  reason  that  the  question  here  is  not  between  vendor 
and  purchaser.  Whatever  equities  the  respondents  might 
have  against  the  mortgagors  froiji  whom  they  purchased, 
the8€(  equities  would  not  affect  a  prior  mortgage  of  which 
they  had  notice  by  the  record,  4Lnd  whose  holders  were  not 
privy  to  the  contract  with  the  mortgagors.  It  is  not  necefr- 
sary  to  consider  what  the  extent  of  a  purchaser's  equity. 
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against  a  vendor^  to  protection  or  compensation  for  improve- 
ments in  certain  cases,  may  be.  It  is  sufficient  that  it  has 
never  been  supposed  nor  can  it  be  shown  to  bind  a  prior 
mortgagee  who  is  neither  party  nor  privy  to  the  contract. 
Improvements  or  expenditures  made  under  sucii  circum- 
stances are  not  bonajide,  because  the  record  of  the  mortgage 
*  is  notice  to  the  purchaser,  and  he  acts  at  his  peril.  There 
are  cases  where  a  mortgagee  in  possession,  and  supposing 
himself  to  have  a  legal  as  well  as  an  equitable  title,  has 
made  permanent  improvements,  with  the  knowledge  and  im- 
plied assent  of  the  mortgagor.  Thus  the  mortgagor  coming  to 
redeem  has  been  compelled  to  pay  not  only  the  mortgage 
debt  as  entered,  but  the  value  of  such  improvements.  (See 
Benedict  v.  Oilman^  4  Paige,  62;  Micklea  v!  DillayCy  Yl 
N.  Y.  B.  82.)  But  these  cases  lend  no  support  to  a  claim 
to  subject  a  mortgagee  upon  foreclosure  to  the  cost  of  improve- 
ments made  by  a  purchaser  from  the  mortgagor  with  notice 
of  the  mortgage. 

It  remains  to  consider  what  effect  the  power  conferred  by 
statute  upon  the  respondents,  to  take  the  property  for  pub- 
lic use,  has  upon  the  present  grantees.  It  is  not  denied  that 
the  respondents,  at  the  time  of  their  entry,  could  have  insti- 
tuted proceedings  and  confiscated  the  property  as  it  then  was 
to  their  use,  for  the  public.  These  proceedings,  if  properly 
conducted,  would  have  deprived  both  the  mortgagor  of  his 
equity  of  redemption,  and  the  mortgagees  of  their  lien  or 
mortgage  title,  upon  making  due  compensation  to  both,  esti- 
mated by  the  value  of  the  property  in  its  then  condition. 
But  they  did  not  take  this  course.  They  entered  under  a 
contract  with  the  mortgagor,  and  of  course  subject  to  the 
rights  of  the  mortgagees,  whose  title  indeed  they  could  have 
at  any  time  acquired  and  extinguished,  as  they  still  can. 
But  between  the  respondents  and  the  mortgagees  there  is 
no  contract.  Conceding  that  the  respondents  have  a  right 
to  an  appraisement  of  damages  with  a  view  to  the  extinguish- 
ment of  their  right  and  title^  or  that  of  the  purchaser  under 
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their  mortgage^  which  I  hare  no  doubt  they  had^  yet  I  am 
nnable  to  see  where  or  how  the  Supreme  Court,  exercising  its 
equitable  jurisdictioQ  upon  motion  after  a  judgment  and  sale 
on  foreclosure,  obtains  power  to  ascertain  this  compensation 
and  perfect  the  respondents'  title.  The  rights  of  the  re^ 
spondents  do  not,  as  I  have  said,  gfow  out  of  contract.  They 
are  vested  by  statute  with  the  right  of  eminent  domain 
belonging  to  the  state.  This  right  is  limited  by  the  consti- 
tution, and  must  be  exercised  according*  to  its  provisions. 
The  respondents  have  the  right  to  take  for  public  use  what- 
ever title  the  purchaser  at  the  sale  has  obtained,  making  him 
due  compensation,  to  be  ascertained  by  a  jury,  or  by  com  mis-* 
sioners  in  the  mode  pointed  out  by  the  constitution.  This 
is  the  relation  of  the  parties  to  each  .other,  and  the  whole  of 
it.  There  are  no  equities  growing  out  of  such  relation,  which 
would  authorize  a  court  to  compel  a  release  or  conveyance  by 
the  mortgagee  upon  receiving  such  compensation  as  the  court 
should  determine.  A  suit  in  due  form,  as  for  a  specific  per- 
formance, could  not  be  entertained  for  such  a  purpose,  and 
still  less  can  such  relief  be  given  on  motion. 

The  sale  in  this  case  was  regular,  and  was  authorized  by 
a  judgment  to  which  the  respondents  were  parties.  What 
rights  th^  purchaser  acquired  under  such  a  sale,  considering 
the  power  .vested  in  the  respondents  and  their  relation  to  the 
property,  are  questions  which  we  are  not  called  upon  to 
determine.  The  purchaser  does  not  complain,  nor  ask  to  be 
relieved.  If  he  had,  and  had  shown  misleading  or  mistake, 
a  totally  different  element  would  have  been  introduced.  But 
the  purchaser  is  willing  to  take  the  risk  of  his  purchase,  and 
to  complete  it,  leaving  the  respondents  to  acquire  his  title 
by  subsequent  proceedings  according  to  the  statute,  making 
him  whatever  compensation  the  law  awards  him.  Whether 
this  will  be  the  present  value  of  his  purchase,  or  its  original 
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value  without  the  improvements  and  expenditures  of  the 
respondents,  is  a  question  of  which  he  takes  the  risk,  but 
which  we  can  not  in  this  proceeding  decide. 
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The  result  of  this  reasoning  is,  that  the  Supreme  Court 
exceeded  their  authority  in  the  ordef  appealed  from,  and  that 
it  was  erroneous  on  the  merits. 

After  this  opinion  had  beeji  prepared^  a  point  was  sug* 
gested  in  conitoltation,  that  this  order  is  not  final,  in  conse- 
quence of  its  directing  a  reference  to  ascertain  the  order  of 
alienation  of  the  two  .parcels  of  real  estate  to  which  I  have 
referred.  Four  of  the  judges  entertained  this  opinion,  and 
upon  consideration,  while  adhering  to  the  views  already 
expressed  upon  the  appealable  character  of  such  an  order,  if 
it  had  contained  no  provision  for#a  reference  or  any  subscr 
quent  proceedings,  I  am  willing  to  concur  in  their  opinion, 
although  with  some  hesitation.  This  will  lead  to  a  dismissal 
of  the  appeal. 

Appeal  dismissed. 


MuRPHT  V.  The  Cohmisbionehs  of  Emighatiok. 

The  commissioners  of  emigration  not  being  engaged,  or  interested  in,  tlie 
transportaUon  of  passengers  or  baggage,  or  in  the  care  of  baggage  after 
it  is  landed,  and  having  no  agents  who  are  so  engaged,  are  not  responsible 
for  the  loss  of'  baggage  delivered  byan  emigrant,  on  board  a  ship  in  the 
harbor  of  New  Tork,  to  the  crew  of  a  tug  boat,  to  be  transported  to  Castle 
Garden. 

The  licensing  of  the  owners  or  captains  of  steamboats  dtc.  to  receive  and 
land  passengers  and  their  baggage,  and  of  persons  to  solid t  emigrant  pas- 
sengers, and  baggage,  for  boarding  houses  and  transportation  lines,  by  the 
commissioners  of  emigration,  doe»not  make  the  licensed  persons  the  agents 
of  the  commissioners,  or  render  the  latter  responsible  for  their  good  con- 
duct. 

This  action  was  brought  in  the  Court  of  Common  Pleas 
of  the  city  of  New  York,  to  recover  the  value  of  a  trunk 
and  its  contents,  which  it  waa  claimed  were  delivered  to  the 


Sept  1863.]        MuBFBT  v.  Comhissionsbs  be  135 

BUteiiMnt  of  Case. 

defendants^  on  ship  board  in  the  harbor  of  New  York,  on 
the  plaintiff's  arrival  at  that  port,  in  the  ship  Ontario ;  which 
tmnk  the  defendants  undertook  to  forward  to  their  plape  of  * 
bosiness  at  Castle  Garden ;  and  it  is  alleged  that  the  tmnk 
and  its  contents,  of  the  value  of  $1290,  were  lost  bj  the  de* 
fendants,  and  judgment  demanded  for  that  sum. 

The  defendants  denied  that  they  received  the  box  or  its 
contents,  and  alleged  that  they  were  public  officers  of  the 
state  of  New  York,  whose  powers  and  duties  were  defined 
by  statute,  and  they  deftied  that  they  had  any  other  powers, 
or  that  emigrants  were  landed  at  Castle  Oarden^  or  baggage 
taken  or  deposited  there,  by  the  defendants,  or  by  any  one 
by  their  authority,  or  on  their  behalf;  or  that  they  employed 
agents  or  servants  to  do  so. 

It  appeared  on  the  trial,  that  the  plaintiff,  in  August, 
1857,  came  as  a  passenger  on  the  ship  Ontario  to  New  York, 
and  brought  three  boxes  or  trunks,  containing  baggage ;  that 
a  tug  boat  came  alongside  of  the  ship  in  the  harbor,  and 
persons  on  board  put  strap  checks  on  the  trunks,  gave  the 
plaintiff  the  checks,  and  the  trunks  were  put  on  board  the 
tug  boat,  ana  taken  to  Castle  Garden.  The  plaintiff  sub- 
sequently obtained  two  of  her  trunks,  but  the  other  was 
missing,  and  could  not  be  found.  At  one  time  when  she 
called  to  make  inquiries  concerning  it,  Mr.  Kennedy,  one  of 
the  commissioners  of  emigration,  was  there,  and  he  took  the 
check  and  refused  to  return  it  to  her,  and  put  her  out  of  the 
garden. 

The  commissioners  of  emigration,  composing  a  board  of 
ten  persons,  was  organized  in  1847,  to  provide  for  the  sup- 
port and  maintenance  of  indigent  emigrants.  By  subse- 
quent statutes  they  were  authorized  to  designate  a  place  in 
the  city  of  New  York  where  emigrants  should  be  landed ; 
to  purchase,  lease,  construct  and  occupy  wharves,  piers  and 
other  accommodations,  in  the  city  of  New  York^  for  that 
purpose ;  to  license  the  owners  or  captains  of  steamboats  and 
other  craft ;  to  receive  and  land  passengers  and  their  baggage ; 
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and  to  revoke  such  licenses ;  and  such  persons  were  prohibited 
from  acting  without  such  licenses.  Like  power  was  given  to 
them  to  license  persons  to  solicit  emigrant  passengers  and 
baggage,  for  boarding  houses  and  transportation  lines,  &c. 
and  the  law  required  all  personal  baggage  of  emigrants  to  be 
landed  at  the  place  designated  by  them.  In  pursuance  of 
these  powers,  the  defendants  designated  Castle  Garden  as  the 
place  for  the  landing  of  emigrant  passengers  and  their  baggage ; 
and  procured  an  assignment  of  a  lease  of  the  place,  to  them- 
selves, subject  to  a  reservation  by  the  assignor,  of  the  right  to 
rent'ftuch  parts  of  the  same  as  should  be  required  for  offices  for 
the  sale  of  tickets,  and  contracting  for  the  transportation  of 
emigrants  and  baggage.  They  also  licensed  various  steamboat 
captains  and  solicitors  for  boarding  houses  and  transporta* 
tion  lines,  and  retained  the  control  of  the  garden,  the  regu- 
lation of  its  police,  &o.,  but  they  were  not  engaged  or  interested 
in  the  transportation  of  passengers  or  baggage,  and  had  no 
agents  who  were  so  engaged. 

On  this  state  of  facts,  a  motion  for  a  nonsuit  was  denied, 
and  the  defendants'  counsel  excepted.  The  judge  then  charged 
the  jury  that  the  doctrine  of  respondeat  superior  was  appli- 
cable to  this  case,  and  that  the  defendants  were  the  superiors 
or  principals ;  to  which  the  defendants'  counsel  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  $1288.73, 
for  which  ^um  judgment  was  entered,  with  costs,  after  the 
denial  at  special  term  of  a  motion  for  a  new  trial. 

On  appeal  to  the  court  at  general  term,  the  judgment 
was  reversed,  and  a  new  trial  ordered,  o»  payment  of  costs 
to  the  appeUafUs;  and  from  that  order  the  plaintiff  brought 
the  present  appeal,  stipulating  for  final  judgment,  in  case  the 
order  shall  be  affirmed. 

John  H.  Beynolds^  for  the  appellaut. 

I.  By  their  verdict  the  jury  have  found  that  the  property 
of  the  plaintiff  came  into  the  possession  of  the  agents  or 
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employees  of  the  commissioDers  of  emigration,  and  that  it 
was  losl  by  their  carelessness  or  negligence.  Under  this 
finding  of  the .  fact,  the  liability  of  the  defendants  is  clear, 
unless  there  is  some  special  exemption  from  liability,  ap- 
plicable to  them.  1.  There  is  no  statute  exempting  the 
commissioners  of  emigration  from  liability  for  their  own 
wrongful  or  negligent  acts,  or  those  of  their  agents  or  ser- 
vants. They  may  be  under  no  duty  to  look  after  the  baggage 
of  emigrants,  but  if  they  do  undertake  it  they  must  per- 
form the  duty  with  fidelity,  and  if  they  do  not  they  are 
liable.  2.  The  case  clearly  shows  that  the  immediate  agents 
of  the  defendants  took  charge  of  the  plaintiff's  property, 
and  through  them  it  was  lost.  Mr.  Kennedy  in  fact  con- 
verted  it  by  retaining*  the  check,  and  driying  the  plaintiff 
away  from  Castle  Garden,  and  he  was  a  commissioner  of 
emigration  and  then  general  superintendent. 

II.  By  the  act  of  1855,  (chapter  474,  §§  6,  7,)  the  com- 
missioners  of  emigration  are  authorized  to  designate  the 
place  in  the  city  of  New  York  for  the  landing  of  emigrants, 
and  also  may  purchase,  lease,  construct  and  occupy  such 
wharves,  piers  and  other  accommodations  in  the  city  of  Ne^ir 
York  as  may  be  necessary  for  the  accommodation  of  emi- 
grant passengers.  1. 1  It  will  be  seen  by  an  examination  of 
this  statute  that  the  duties  to  be  performed  with  respect 
to  emigrants  is  confided  to  the  commissioners  of  epiigra- 
tion.  They  are  to  occupy  the  wharves  and  piers  for  that 
purpose,  and  it  does  not  appear  that  they  are  authorized  to 
surrender  these  duties  to  the  employees  and  runners  of  rail 
road  companies,  and  thus  throw  off  all  responsibilities  for  the 
performance  of  the  trust  imposed.  2.  In  pursuance  of  the 
statute'  of  1855,  the  commissioners  of  emigration  designated 
Castle  Garden  as  the  place  for  landing  emigrants,  and  took  an 
assignment  of  a  lease  of  the  premises  for  that  purpose,- and 
it  does  not  alter  the  question  of  their  liability  that  they  have 
given  for  convenience,  or  otherwise,  certain  privileges  to 
various  rail  road  companies.    Public  officers,  who  are  charged 
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with  and/accept  public  duties  in  the  performance  of  which 
individual  rights  may  be'  affected,  are  not  excused  from  lia* 
bility  if  individuals  suffer,  because  they  have  improperly 
delegated  to  others,  duties  which  they  ought  themselves  to 
have  properly  performed.  3.  The  case  shows  that  all  the 
operations  at  Cattle  Garden  are  under  the  direction  of  the 
commissioners  of  emigration.  No  agent  of  a  rail  road  com* 
pany  is  there,  except  by  their  consent,  and  by  their  author- 
ity, and  all  is  controlled  by  their  immediate  agent  and 
superintendent,  and  in  this  case  dieir  general  agent  assumed 
to  give  special  directions  in  respect  to  the  baggage  lost. 
4.  If  the  baggage  was  lost  through  the  intervention  of  the 
rail  road  agents,  it  does  not  change  the  rule  of  liability,  for 
these  agents  are  put  there  by  the  defendants  to  discharge 
their  duties.  But  in  fact  the  agents  of  the  rail  road  compa- 
nies had  nothing  to  do  with  the  plaintiff's  property.  They 
dealt  with  the  baggage  of  emigrants  going. out  of  the  dty, 
and  not  those  intending  to  remain  in  New  York  as  the  plain- 
tiff did.  Hence  two  classes  of  checks  were  used,  and  the  plain* 
tiff  had  ^'  Castle  Garden"  checks,  which  place  was  governed  and 
controlled  by  the  defendants  or  their  immediate  agents,  and 
who  in  fact  assumed  dominion  over  it.  5.  But  as  the  defend- 
ants are  by  law  charged  with  thb  duty  of  protecting  emi- 
grants, they  could  not,  by  any  act  of  theirs,  create  in  the  rail 
road  companies  or  their  agents  a  duty,  which  is  so  far  sepa- 
rate and  independent  as  to  shield  the  defendants  from  liability 
to  third  persons  for  their  misconduct,  no  matter  what  claims 
may  arise  between  the  defendants  and  their  employees.  And 
in  fact  the  whole  case  shows  that  tip  defendants  have  re- 
served to  themselves  the  full  dominion  and  control  of  Castle 
Garden  and  all  persons  employed  in  the  landing  and  protec- 
tion of  emigrants. 

IH.  Although  the  defendants  are  public  officers  and 
.charged  with  duties  which  may  be  considered  public  in  their 
character,  they  are  neyerilieleBS  ministerial  and  not  judicial 
duties,  and  they  are  liable  for  any  nonfeasance  or  misfeas- 


Sept  1863.]  McBPHT  v.  Commibsiokkbs  ftc.  130 

■ 

Argommt  for  BMpondentt. 

anoe  in  the  line  of  their  duties  by  which  injury  happens  tc 
individuals.  {Bochesier  White  Lead  Co,  v.  City  of  Roch^ 
ester y  3  Comst.  464 ;  Houghton  y.  Swarthouty  1  Denio,  589 ; 
Wilson  T.  Mayor  dc.  Id.  595 ;  Mayor  dec  y.  Furze^  3  Hill, 
612.)  1.  The  court  ruled  correctly  on  the  trial  that  the  doc- 
trine of  respondeai  superior  applied,  and  that  the  defendants 
as  superiors  or  principals  are  responsible  for  the  wrongful 
and  negligent  acts  of  their  servants.  {Blake  v.  J^emS| 
1  Seld.  48 ;  Peck  ▼.  The  Mayor^  4  id.  222 ;  Stevens  v.  Arm- 
strong  J  2  id.  435 ;  Story  on  Agency,  §  453.)  2.  Under  the 
statutes  relating  to  the  landing  and  protection  of  emigrants, 
the  commissioners  of  emigration  are  made  the  superiors  or 
principals  in  respect  to  all  that  pertains  to  the  performance 
of  the  duties  imposed,  and  they  can  not  divest  themselves  of 
that  relation  or  responsibility.  (Gh.  195,  Laws  of  1847,  §  4 ; 
Ch.  474,  Lnws  of  1855,  §§  6,  7.)  3.  The  object  of  the  pro- 
visions of  the  statute  was  to  prevent  emigrants  arriving  at 
New  York  from  being  robbed  of  their  money  and  property^ 
.and  it  is  absurd  to  say  that  while  they  have  a  duty  to  per- 
form in  respect  to  the  emigrant  they  have  none  in  respect  to 
his  baggage.  4.  They  are  charged  with  the  duty  of  doing 
or  causing  to  be  done  every  thing  in  respect  to  the  emigrant 
and  his  baggage  and  property,  that  it  necessary  to  safety  and 
comfort,  and  failing  in  this  they  incur  a  liability.  Having 
taken  possession  of  the  plaintiff's  baggagei  and  failing  to  pro- 
duce it  on  reasonable  demand,  they  are  responsible  for  its 
value. 

John  E.  Devdinj  toj  the  respondents. 

The  respondents,  who  are  ten  in  number,  are  officers 
appointed  pursuant  to  statute  to  perform  part  of  the  func- 
tions of  government,  and  are  not  a  corporation.  (Laws  of 
1847,  ch.  195,  §  4.)  By  chapter  474  of  Laws  of  1855,  §  6, 
these  public  officers,  the  respondents,  were  directed  to  desig- 
nate some  one  place  in  the  city  of  New  Yotk,  as  the  landing 
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place  in  the  said  city  for  emigrant  passengers,  and  they  were 
by  section  seven  of  said  chapter  also  authorized  to  purchase, 
lease,  construct  and  occupy  such  wharves,  piers  and  other 
accommodations  in  the  city  of  New  York,  as  might  be  neces- 
sary for  the  purposes  mentioned  in  the  last  preceding  section. 
By  section  one  of  chapter  579  of  the  Laws  of  1857,  the 
respondents  are  authorized  and  directed  to  license  steam- 
boats, to  remove  and  take  off  emigrant  passengers  from  ship- 
board, and  by  section  four  of  said  chapter  579,  they  are  also 
authorized  to  license  persons  to  solicit  passengers  for  boarding 
houses,  passenger  offices,  &c.  The  protection  of  emigrants 
from  frauds,  &o,  is  a  duty  imposed  upon  the  civil  magis- 
trates, not  upon  the  respondents,  except  so  far  as  the  power 
to  grant  licenses  is  concerned,  which  is  vested  in  them  by  the 
last  named  law,  and  in  a  few  cases  where  they  are  authorized 
to  sue  for  and  recover  penalties  incurred.  (See  dhap.  219  of 
Laws  of  1848.)  Beyond  this,  the  duties  of  the  respondents, 
in  regard  to  emigrants,  are  specified  in  section  four  of  chapter 
195  of  the  Laws  of  1847,  and  sections  six  and  seven  of  chap- 
ter 474  of  the  Laws  of  1855,  above  referred  to.  It  will  be 
observed  that  all  the  duties  of  the  respondents  are  imposed, 
and  their  powers  are  conferred  by  law  upon  them  as  officers 
of  the  government,  and^are  specified,  as  follows :  1.  To  .sup- 
port and  maintiain  indigent  emigrants.  2.  To  designate  a 
landing  place  in  the  city  of  New  York  for  arriving  emigrants. 
3.  To  lease  and  occupy  wharves  and  other  accommodations 
for  the  convenience  of  emigrants  landed  at  the  wharf  which 
they  are  directed  to  designate.  4.  To  license  steamboats  to 
land  passengers,  and  to  license  emigrant  runners.  They  per- 
foriti  all  these  duties  as  the  instruments  of  government;  but 
are  not  directed  or  authorized  by  any  statute  to  take  charge 
of  or  convey  from  shipboard,  or  elsewhere,  or  in  any  manner 
interfere  with  the  baggage  of  emigrants.  By  the  testimony 
in  this  case,  it  appears  that  the  wharf  at  Castle  Garden  was 
in  1855  designated  by  the  respondents,  pursuant  to  the  direc- 
tion of  section  six  of  chapter  474  of  Laws  of  1855,  as  the 
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landiog  place  for  emigraDts,  and  that  a  qualified  assigBmenk 
of  the  lease  of  Castle  Garden  was  made  to  the  respondents  ' 
in  that  year ;  and  that  the  assignor  reserved  to  himself  the 
right  to  use,  occupy  and  rent  so  much  couTenient  space  iu 
such  parts  of  the  premises  as  phall  from  time  to  time  be 
required  for  offices,  for  the  purposes  of  renting  or  permitting 
the  same  to  be  used  as  offices  for  the  sale  of  tickets,  and  for 
contracting  for  the  transportation  of  emigrants,  and  of  the 
luggage  of  emigrant  passengers,  and  for  no  other  purpose, 
the  dimensions  and  location  of  such  offices  to  be  regulated 
by  the  commissioners  of  emigration,  subject  to  the  approval 
by  them  of  the  rail  roads  and  persons  to  be  admitted  into 
Castle  Garden,  in  other  words,  to  the  respondents'  license. 
Xhat  this  assignor  rented  to  various  rail  roads  the  privilege 
above  reserved.  That  under  this  renting,  and  to  facilitate 
their  busines,  these  rail  road  companies  employed  steam- 
boats, manned  by  their  employees,  to  bring  off*  emigrant  pas- 
sengers from  ships  in  the  ftreana ;  that  the  baggage  of  such 
emigrants  was  checked  by  such  employees  with  rail  road 
checks,  and  that  when  landed  this  baggage  was  taken  in 
charge  by  their  employees  and  kept  in  a  baggage  house  of 
the  rail  road  companies,  still  under  the  control  of  the  rail 
road  employees,  and  that  neither  the  respondents  nor  their 
agents  have  connection  witn  the  landing  of  the  passengers  or 
their  luggage,  or  the  care  or  custody  of  it,  beyond  giving 
licenses  as  above  mentioned. 

I.  Even  though  a  corporation,  the  respondents  would  not 
have  been  liable  to  the  appellant  in  this  action  under  the 
facts  proved  upon  the  trial.  The  box  and  contents  were 
never  delivered  to  the  respondents  or  their  agents ;  but  on 
the  contrary,  to  the  employees  and  agents  of  the  rail  road 
companies  having  offices  in  Castle  Garden.  •  (Story  on  Bail- 
ment, §  2 ;  1  Parsons  on  Cont  569.) 

II.  As  public  officers  of  the  state  government,  the  respond- 
ents were  in  no  manner  liable  to  the  appellant.  1.  The 
respondents  were  not  authorized  by  the  laws  of  their  being 
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to  make  aoy  contract  for  the  acceptance,  keeping  or  return  of 
baggage  of  any  person,  and  consequently,  if  on  the  trial  any 
such  contract  had  been  established,  it^would  have  beei^  ultra 
viresy  and  no  action  could  be  maintained  upon  it.  (See  laws 
above  cited  concerning  powers  and  duties  of  the  respond^ 
ents.)  2.  On  the  trial  no  such  contract  was  proved,  nor 
were  there  in  evidence  any  facts  from  which  it  might  have 
been  implied.  3.  Public  officers  of  government  whose  duties 
compel  them,  as  did  the  duties  of  the  respondents,  to  employ 
and  a^t  by  agents,  are  not  personally  responsible  for  loss 
occasioned  by  the  neglect  or  any  acts  of  the  agpnts  thus  em- 
ployed by  them.  {Lane  v.  Cotton,  1  Ld.  Ray*  646 ;  Whit-- 
field  v.  LeDeapenceVy  Cowp.  754 ;  Story  on  Bailm.  §§  462, 
463.)  4.  And  they  are  never  liable  in'  their  character  of 
representatives  of  the  government ;  or,  in  other  words,  the 
government  is  not  liable  for  the  neglect  or  laches  of  the 
agents  whom  it  employs  to  transact  the  public  business. 
(Story  on  Agency,  §  319 ;  Story  on  Bailment,  §  462 ;  Sey^ 
mour  V.  Van  Slycky  8  Wend.  403,  (422 ;)  United  States  v. 
Kirhpa^trtcky  9  Wheat.  735 ;  Dox  v.  Postmaster  Oeneraly 
1  Peters,  318 ;  Whitfield  v.  LeDespencery  Cowp.  734)  The 
respondents  are  here  impleaded  in  their  official  character  as 
commissioners  of  emigration,  and  the  government  of  the 
state  is,  therefore,  the  virtual  defendant. 

III.  The  act  of  1847,  chap.  195,  §  4,  provides  the  fund 
under  the  control  of  the  commissioners;  directs  its  disposi- 
tion, confining  the  expenditure  to  the  care  and  maintenance 
of  emigrants,  their  removal  from  one  part  of  the  state  to 
another,  assistance  to  procure  employment  for  them,  and  to 
the  purchase  or  leasing  of  lands,  and  erection  of  buildings 
necessary  for  the  care  and  maintenance  of  emigrants.  And 
the  general  term  of  the  Common  Pleas  was  therefore  correct 
in  not  permitting  to  stand,  but  reversing,  a  judgment  upon 
which  execution  might  issue  against  the  property  in  their 
possession,  appropriated  by  law  to  certain  specific  purposes^ 
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among  which  is  not  that  of  paying  or  reimbaraing  a  person 
for  lost  baggage.     (Ch.  195  of  Laws  of  1847,  §  4.) 

Selden,  J.  The  motion  for  a  nonsuit  in  this  case  shonld 
have  been  granted,  and  the  exception  to  the  charge  was  well 
taken.  The  proof  does  not  show  the  defendants  were  in  any 
way  interested  in  the  transportation,  or  care  of  the  baggage, 
of  the  plaintiff,  or  that  it  ever  came  into  their  possession  or 
under  their  control  The  licensing  of  steamboat  men  and 
''runners,"  as  they  are  called  in  the  case,  does  not  make  the 
licensed  persons  their  agents,  or  render  them  responsible  for 
their  good  conduct.     (Lane  y.  Cottony  1  Ld.  Bay.  646.) 

The  ground,  however,  upon  which  the  recovery  below  pro- 
ceeded, was  that  the  defendants  were  the  principals  in  the 
transportation  of  passengers  and  baggage  to  the  landing 
place  appointed  by  them,  and  in  taking  care  of  the  baggage 
when  landed.  This  position  can  not  be  sustained.  In  the 
first  place,  the  commissioners  of  emigration,  in  their  official . 
character,  in  which  character  they  are  prosecuted,  have  no 
authority  to  engage  in  such  business ;  and  if  they  were,  in  a 
body,  to  overstep  the  bounds  of  their  official  duty  and  en- 
gage in  such  business,  the  responsibility  which  would  attach 
to  them  in  consequence  of  such  business,  would  affect  them 
as  individuals,  and  not  in  their  official  character.  In  the 
second  place,  there  is  no  evidence  that  either  as  a  board  or 
as  individual^  they  have  been  in  any  way  interested  in,  or 
connected  with,  the  landing  of  passengers  or  baggage,  or  in 
the  case  of  baggage  after  it  was  landed,  or  have  appointed 
any  agents  for  that  purpose. 

The  government,  in  assuming  control  over  the  landing  of 
emigrants  and  their  baggage,  does  not  undertake,  either  by 
itself  or  its  officers,  to  indemnify  emigrants  against  fraud,  but 
it  has  established  the  regulations,  which  have  been  referred 
to,  in  the  belief,  doijbtless,  that  the  opportunity  to  commit 
frauds  would  be  thereby  diminished.  If  those  regulations 
have  failed  to  protect  the  plaintiff,  it  is  a  misfortune,  for 
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which  she  has  no  remedy  against  the  state  or  against  the 
defendants.  Her  remedy  is  against  the  persons  to  whise 
care  she  entrusted  her  baggage^  whose  fidelity  and  vigilance 
the  government  has  endeavored  (in  this  instance  unsuccess- 
fully) to  secure. 

If  any  of  the  members  of  the  board  have  failed  in  their 
duty,  and  the  plaintiff  has  suffered  in  consequence  of  such 
failure,  they  may  be  individually  liable,  but  the  consequences 
of  individual  misconduct,' if  there  were  any,  could  not  be 
visited  upon  the  board. 

The  order  of  the  general  term  must  be  affirmed,  and  judg- 
ment absolute  for  the  defendants  ordered,  in  accordance  with 
the  stipulation. 

Balcok,  J.  Commissioners  of  emigration  were  named  in 
the  law  of  1847,  entitled  '^  An  act  concerning  passengers  in 
vessels  coming  to  the  city  of  New  York."  .  (Laws  of  1847, 
vol.  1,  p.  182.)  Section  four  of  that  law  declares  that  'Hhe 
said  commissioners  shall  be  known  as  the  'commissioners  of 
emigration,'  and  by  that  title  shall  -  be  capable  of  suing  and 
being  sued."  The  same  law  provides  for  the  filling  of  vacan- 
cies in  the  office  of  commissioners,  and  for  the  appointment 
of  new  ones  by  the  governor,  by  and  with  the  advice  and 
consent  of  the  senate. 

Under  the  authority  conferred  upon  the  commissioners  of 
emigration  by  sections  six  and  seven  of  chapter  474  of  the 
Laws  of  1855,  they  designated  Castle  Garden  as  the  place 
for  the  landing  of  emigrant  passengers  in  the  city  of  New 
York,  and  they  hired  that  garden  for  such  purpose.  But  it 
was  pursuant  to  chapter  579  of  the  Laws  of  1857,  that  they 
licensed  the  steam  tug,  by  which  the  plaintiff  and  her  three 
chests  of  baggage  were  taken  from  the  ship  Ontario,  which 
brought  her  into  the  harbor  of  New  York. 

The  owners  of  the  steam  tug  had  the  right  to  take  the 
plaintiff  and  her  baggage  from  the  ship  Ontario  to  Castle 
Garden;  and  they  incurred  a  penalty  if  they  did  not*  carry 
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the  missing  chest  to  the  garden.  (Laws  of  1857,  p.  243,  §  5.) 
For  the  evi<^ence  shows  all  three  of  the  chests  were  put  on 
board  the  tug. 

The  plaintiff  was  not  able  to  find  one  of  the  chests  in 
Castle  Garden,  where  all  three  of  them  should  have  been 
delivered  by  the  owners  of  the  tug.  The  one  she  did  not 
obtain  contained  the  two  handred  and  twenty  sovereigns  and 
property  in  question  in  this  action. 

The  judge  charged  the  jury  that  the  doctrine  of  respondeat 
superior  was  applicable  to  the  case,  and  that  the  defendants 
were  superiors  or  principals.  Also,  that  the  defendants  were 
liable  if  the  property  came  into  the  possession  of  the  agents 
or  employees  of  the  defendants,  and  was  lost  by  their  care- 
lessness and  negligence. 

The  jury  must  have  found  that  the  missing  chest  was  lost 
or  wrongfully  detained  after  the  same  came  into  Castle  Gar- 
den, by  the  carelessness  or  negligence  of  Superintendent  Ken- 
nedy or  some  other  agent,  clerk  or  servant  employed  there  by 
the  defendants.  For  there  was  no  ground  for  imputing  per- 
sonal carelessness  or  negligence  to  either  of  the  commissioners 
of  emigration. 

Kennedy  and  the  other  persons  were  employed  by  the 
defendants  in  pursuance  of  section  six  of  the  let  of  1847, 
which  authorizes  them  employ  such  agents,  clerks  and  ser- 
Tants  as  they  shall  deem  necessary  for  the  purposes  specified 
in  that  act,  and  to  pay  a  reasonable  compensation  for  their 
services,  out  of  moneys  received  by  the  chamberlain  of  the 
city  of  New  York,  from  the  masters  and  commanders  of 
ships  and  vessels  bringing  emigrants  to  that  city.  (Laws 
of  1847,  vol.  1,  p.  186.) 

The  defendants  are  public  officers,  and  their  duties  are 
prescribed  by  the  legislature  in  the  several  acts  to  which  I 
have  referred,  and  by  chapter  219  of  the  Laws  of  1848. 
They  were  not  liable  in  this  case;  for  they  were  not  guilty 
of  any  personal  negligence.    The  only  negligence  established 
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was  that  of  their  agents^  clerks  or  servants.  And  the  gen- 
eral rule  is  now' firmly  established  that  public  officers  and 
agents  are  not  responsible  for  the  misfeasances^  or  positive 
wrongs,  or  for  the  nonfeasances,  or  negligences^  or  omissions 
of  duty  of  the  sub-agents  or  servants,  or  other  persons  prop- 
erly employed  by  and  under  them,  in  the  discharge  of  their 
official  duties.  (Story  on  Agency,  §  319.)  I  need  not  state 
the  qualifications  of  this  rule ;  for  the  defendants  were  not 
brought  within  any  of  them.  They  may,  however,  be  seen 
in  Story  on  Agency,  sections  319  a,  319  b>  and  Story  on 
Bailments,  section  463. 

The  position  of  the  defendants  is  distinguishable  from  that 
of  persons  acting  for  their  own  benefit,  or  employing  others 
for  their  own  benefit,  lliey  do  not  act  for  their  own  benefit, 
or  employ  agents,  olerks  or  servants  for  their  own  benefit^ 
but  for  the  bepefit  of  the  community  at  largo. 
.  The.  case  does  not  show  that  the  defendants  receive  any 
compensation  for  their  services.  But  if  they  do,  the  pre- 
sumption is  that  the  state  or  city  of  New  York  pays  them. 

My  conclusion  is  that  the  judge  erred  in  holding  the  de- 
fendants responsible  for  the  carelessness  or  negligence  of  their 
agents  or  employees,  and  that  the  judgment  against  them 
was  properly  reversed  and  a  new  trial  ordered  by  the  general 
term  of  the  court  of  common  pleas;  and  that  the  order 
reversing  the  judgment  should  be  affirmed,  and  judgment 
absolute  rendered  against  the  plaintiff  with  costs,  pursuant 
to  the  stipulation  made  by  her  in  her  notice  of  appeal  to  this 
eourt. 

All  the  Judges  concurring. 

Judgment  accordingly. 
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LuTHEB  French  v.  Philip  E.  New! 

After  a  ■abmission,  in  writing,  to  arbitrator!,  of  mattera  in  referenoe  to  a 
lease  under  aeal,  the  arbitrators  were  informed  by  the  parties  that  they 
need  not  make  an  award  in  writing ;  that  they  (the  parties)  merely  wanted 
to  know  how  much  the  award  was,  that  they  might  insert  the  amount  in  a 
writing  they  had  drawn  up.  The  arbitrators  agreed  to  award  that  the 
defendant  should  pay  the  plaintiif  |20O,  and  so  informed  the  parties. 
Stid  that  the  award  was  Toid,  for  the  reason  that,  not  being  in  writing,  it 
did  not  discharge  the  corenants  of  the  lease  under  seal  not  yet  broken ; 
and  hence  that  it  was  no  bar  to  an  action  by  the  lessor  to  recorer  damages 
for  a  breach  of  the  corenants  in  the  lease,  and  the  rent  reserred  therein. 

The  doctrine  of  mkppd  does  not  apply  to  such  a  case.  The  fkct  that  one  of 
the  parties  has  prerented  the  arbitrators  Arom  making  a  ralid  award,  will 
not  depriTe  him  of  the  right  to  show  the  inralidity  of  the  one  they  did 

i    make. 

A  rerbal  agreement  of  the  parties  to  a  submission  that  the  award  shall  not 
be  in  writing,  and  that  they  will  abide  by  a  rerbal  award,  has  the  eflSct  to 
change  the  submission  from  one  under  seal  to  a  mere  rerbal  one, 

A  Terbal  award  will  not  be  .valid  unless  a  rerbal  submission  of  the  matterf 
on  which  the  award  is  made  would  be  binding  upon  the  parties. 

This  action  was  brought  upon  a  lease  of  a  farm  and  cer- 
tain pergonal  property,  to  recover  damages  for  the  breach  of 
coveDants  in  the  lease  and  rent  reserved  therein  for  the  use 
of  the  farm.  The  lease  was  under  seal.  The  defense  to  the 
action  was  that  the  claim  for  damages  and  rent  had  been 
submitted  to  arbitrators,  who  had  made  an  award  which 
destroyed  all  rights  of  action  on  the  lease. 

The  cause  was  tried  at  the  Saratoga  circuit  in  October, 
1854,  when  the  plaintiff  was  nonsuited.  A  new  trial  was 
denied,  at  the  genera^  term  of  the  Supreme  Court  in  the 
fourth  district,  and  judgment  was  there  rendered  in  favor  of 
the  defendant.  (See  the  opinion  of  the  Supreme  Court,  20 
Barb.  481.)  The  plaintiff  appealed  from  the  judgment  to 
this  court. 
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A.  Pond,  for  the  plaintiflF. 

Merrill  dk  Ooweny  for  the  defendant. 

Balgom,  J.  The  lease  was  fbr  the  term  of  three  years. 
It  expired  on  the  first  day  of  April,  1852.  The  annual  rent 
was  $425,  and  was  payable  one  half  on  the  1st  day  of  Janu- 
ary, and  the  other  half  on  the  Ist  day  of  April  in  each  year. 
The  defendant  did  not  pay  the  last  two  installments  of  the 
same.  The  lease  bound  the  defendant  to  leave,  at  the  ex- 
piration thereof,  eight  acres  of  rye  growing  on  the  farm, 
which  he  did  not  do ;  and  the  plaintiff  proved  that  by  reason 
thereof  he  sustained  damages  to  the  amount  of  $25. 

According  to  the  arbitration  bonds,  the  parties  were  to 
submit  the  controversy  between  them  to  the  decision  of 
Messrs.  Taylor,  G-reen  and  Bowley,  as  arbitrators,  (after 
hearing  the  testimony  oif  the  parties,)  "f»  reference  to  a 
certain  lease/'  (which  was  the  lease  in  question.)  The 
bonds  required  the  arbitrators  to  ma^e  their  award  in  writing, 
which  should  be  subscribed  by  them  and  attested  by  a  sub- 
scribing witness,  and  ready  to  be  delivered  &c.  on  or  before 
the  18  th  day  of  April,  1852;  to  the  end  that  all  matters  in 
controversy,  in  that  behalf,  between  the  parties,  should  be 
finally  concluded  pursuant  to  the  provisions  of  the  statute 
for  determining  controversies  by  arbitration. 

The  arbitration  was  had  on  the  27th  day  of  March,  1852, 
which  was  four  days  before  the  lease  expired,  or  the  right  of 
action  accrued  thereon  for  the  last  installment  of  the  rent 
reserved  therein,  or  for  the  neglect  of  the  defendant  to  leave 
eight  acres  of  rye  growing  on  the  farm.  The  plaintiff's  claims 
against  the  defendant,  which  he  presented  to  the  arbitrators, 
were  for  one  year's  rent  of  the  farm,  and  for  clover  seed,  tim- 
othy seed,  wood,  oats,  stock  &c.  The  defendant  also  pre- 
sented claims  before  the  arbitrators ;  but  the  case  does  not 
show  what  they  were,  except  that  he  claimed  he  paid  too 
much  rent  for  the  farm. 
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While  the  arbitrators  were  deliberating  upon  the  matters 
submitted  to  them,  the  parties  agreed  as  to  the  manner  in 
which  the  defendant  should  pay  whatever  award  should  be 
made  against  him  ;  and  with  the  view  of  carrying  such  agree- 
ment into  effect,  they  executed  bonds  to  each  other,  providing 
for  the  payment  of  such  award,  whatever  it  might  be,  in  a 
certain  way  and  by  installments ;  but  it  does  not  appear  that 
those  bonds  were  ever  delivered.  They  recited  that  the  parties 
had  entered  into  a  bond  to  submit  their  matters  in  contro^ 
yersy  to  Emerson,  Qreen  and  Taylor  as  arbitrators,  when 
the  truth  was  they  had  submitted  the  same  to  Bowley,  Green 
and  Taylor  to  determine  as  arbitrators. 

The  arbitrators  (Rowley,  Green  and  Taylor)  were  informed 
by  the  parties  that  they  need  not  make  an  award  in  writing ; 
that  they  (the  parties  )  had  a  writing  drawn  up,  and  merely 
wanted  to  know  how  much  the  award  was,  and  '^  t^at  they 
could  fix  the  award  on  the  instrument  as  they  had  agreed." 
The  arbitrators  agreed  to  award  that  the  defendant  should 
pay  the  plaintiff  $260,  and  so  informed  the  parties,  when 
the  plaintiff  said  he  desired  to  see  his  lawyer^  which  he  did, 
and  his  lawyer  immediately  served  a  revocation  upon  the 
arbitrators  of  the  submission  of  the  matters  to  them  as 
arbitrators,  and  he  paid  the  fees  of  the  arbitrators ;  and  the 
plaintiff  refused  to  abide  by  the  verbal  award,  and. the  arbi- 
trators did  not  make  one  in  writing.  The  defendant  offered 
to  prove  that  he  had  tendered  full  performance  of  the  award 
according  to  the  bonds  the  parties  had  signed  providing  the 
manner  for  the  payment  of  an  award  to  be  made  by  Emerson, 
Green  and  Taylor ;  which  offer  was  rejected  as  immaterial. 

The  verbal  agreement  of  the  parties  that  the  award  should 
not  be  in  writing,  and  that  they  would  abide  by  a  verbal 
award,  had  the  effect  to  change  the  submission,  from  one 
tinder  seal  to  a  mere  verbal  one ;  because  the  verbal  agree- 
ment was  acted  upon,  and  that  under  seal  was  abandoned. 
The  verbal  award,  therefore^  was  not  valid  unless  a  verbal 
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submission  of  the  matters,  on  which  the  award  was  made^ 
was  binding  upon  the  parties. 

The  principal  thing  submitted  to  the  arbitrators  was  the 
lease  of  the  farm,  which  was  under  seal  and  contained  cove- 
nants not  broken,  to  wit,  the  one  to  pay  the  last  half  year's 
rent,  and  the  one  to  leave  eight  acres  of  rye  growing  on  the 
farm  on  the  first  day  of  April,  1852.  And  it  is  clear  that 
those  covenants  could  not  be  discharged  by  a  verbal  agree- 
ment. (See  Delacroix  v.  Bulkley^  13  Wend.  71 ;  3  Kern. 
556 ;  I  Seld.  537.) 

Nothing  was  done  towards  discharging  the  covenants,  not 
broken,  contained  in  the  lease,  that  amounted  to  an  executed 
verbal  agreement ;  for  the  plaintiff  did  not  even  say  he  would 
perform  the  award,  after  it  was  stated  to  the  parties.  The 
verbal  submission  of  the  matters  to  the  arbitrators  was  an 
agreement  by  the  parties  to  do  that  which  the  arbitrators 
should  direct,  and  when  they  made  their  decision,  that  be- 
came a  thing  to  be  enforced  against  the  plaintiff,  if  binding, 
as  being  his  agreement  (See  Walters  v.  Morgan,  2  Cox's 
Ch.  Cases,  369.) 

It  requires  no  argument  to  prove,  that  if  the  parties  had 
verbally  agreed  with  each  other,  to  do  precisely  what  the 
arbitrators  decided  they  should  do,  it  would  not  have  bound 
them.  Such  a  verbal  agreement  would  have  been  a  nullity. 
'^A  verbal  submission  is  valid  in  all  cases  where  the  subject 
matter  is  such  that  a  verbal  agreement  directly  between  the 
parties  in  the  terms  of  the  award,  would  prevail.  But  where 
the  law,  as  for  instance,  the  statute  of  frauds,  requires  a  con- 
tiact  to  be  in  writing,  there  both  the  submission  and  the 
award  must  be  in  writing."  (Caldwell  on  Arbitration,  Ver- 
mont ed.  1853,  p.  36,  n.  1 ;  seeMcMullen  v.  Mayo,  8  Smedes 
&  Marsh.  R.  298,  and  Walters  v.  Morgan^  supra,)  The 
same  proposition  is  stated  by  Mr.  Hill,  (2  Hill,  272,  n.  a,) 
as  follows :  "  Thus  it  has  been  said,  that  where,  from  the 
subject  of  arbitration,  a  writing  is  necessary  to  pass  the  right 
to  the  thing  in  demand,  or  to  defeat  or  destroy  the  demand, 
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the  Bubmission  and  sward  to  be  available  as  a  bar  to  that  do* 
mandy  must  be  in  writing."  (Also  see  Bussell  on  Arbitrators, 
Law  Lib.  4th  series,  vol.  38,  p.  95 ;  Mayors  Heirs  V.  CfhUes, 
3  Monroe,  258.) 

_  _  « 

The  opinion  of  the  Supreme  Court  concedes  the*  general 
rule  to  be  as  above  stated,  but  avoids  it  by  misapplying 
another  laid  down  in  Eyd's  Treatise  on  Awards,  and  holds, 
that  although  a  verbal  submission  of  the  unbroken  covenants 
contained  in  the  lease,  by  themselves,  would  not  be  obliga- 
tory, yet  being  joined  with  other  things  of  an  unceftain 
nature,  a  verbal  submission  of  the  whole  was  binding.  The 
rule  so  misapplied  is  stated  by  Eyd,  when  speaking  of  the 
subjects  of  controversy  the  law  permits  to  be  submitted  to 
arbitrators,  and  his  language  is,  that  most  of  the  cases, 
^'  which  can  not  be  submitted  by  themselves,  may,  when 
joined  witH  other  things  of  an  uncertain  nature ;  because 
then  there  is  an  uncertainty  in  the  whole  of  the  disputes ; 
as  debt  on  a  bond,  whether  single  or  with  condition  ^  debt 
for  arrears  of  rent  ascertained  by  a  lease  for  years ;  damages 
recovered  by  verdict  and  judgment  It  is  evident  he  did 
not  here  refer  to  the  mode  of  submission ;  for,  before  leaving 
the  subject,  he  remarks  as  follows:  ^^ However,  in  all  cases 
where  the  demand  arises  on  a  deed,  it  would  seem  the  sub- 
mission must  also  be  by  deed ;  because  a  specialty  can  not 
be  answered  but  by  a  specialty.''  '  (Eyd  on  Awards,  53,  54) 

I  have  not  been  able  to  find  the  doctrine  of  the  Supreine 
Court,  on  this  point,  laid  down  in  any  adjudged  case,  or  in 
any  treatise  on  arbitration  or  awards ;  and  I  am  of  the 
opinion  it  can  not  be  maintained  on  principle,  and  it  conflicts 
with  the  well  settled  rule,  already  mentioned,  ^Hhat  a  cove- 
nant under  seal,  not  broken,  can  not  be  discharged  by  a  parol 
agreement."     (See  Suydam  v.  JoneSy  10  Wend.  184.) 

I  can  not  see  how  the  doctrine  of  estoppel  is  applicable  to 
the  case.  The  fact  that  the  plaintiff  prevented  the  arbitra- 
tors from  making  a  valid  award  does  not  deprive  him  of  the 
right  to  show  the  invalidity  of  the  one  they  did  make.    The 
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legal  presumption  is  that  the  defendant  knew  a  verbal  award 
would  not  be  binding,  but  believed,  notwithstanding  that 
fact,  that  the  plainti£f  would  abide  by  such  an  one. 

If  the  foregoing  views  are  correct,  the  award  wa!b  void; 
for  the  reason  that  it  did  not  discharge  the  covenant  to  pay 
that  portion  of  the  rent  of  the  farm  not  due  at  the  time  the 
same  was  made,  or  the  one,  not  then  broken,  that  the  defend- 
ant should  leave  eight  acres  of  growing  rye  upon  the  farm 
on  the  1st  day  of  April,  1852. 

For  the  foregoing  reasons  I  am  of  the  opinion  the  judg* 
ment  of  the  Supreme  Court  should  be  reversed  and  a  new 
trial  granted ;  costs  to  abide  the  event 

Sglden,  Bosekbanb  and  Emott,  JJ.  and  Denio,  Ch.  J. 
concurred. 

Mabvin,  J.  read  an  opinion,  in  which  he  came  to  the 
same  conclusion  arrived  at  by  Judge  Balook. 

Da  VIES,  J.  delivered  an  opinion  for  aflSrming  the  judg- 
ment, in  which  Wright,  J.  concurred. 

Judgment  reversed^  and  a  new  trial  granted;  costs  to 
abide  the  event. 
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Thk  Trustees  of  the  First  Baptist  Chtjroh  in  Brooklyn 
t;.  The  Brooklyn  Fire  Insurance  Company,  (a) 

A  witneM  can  not  be  aUowed  to  tastily,  in  an  insurance  case,  what  is  meant 
by  a  pemumnU  peliesf;  it  not  appearing  to  be  a  term  of  art,  or  pne  employed 
in  any  particular  bnabiess ;  and  it  not  being  shown  that  the  witness  has 
any  qoaliflcations  for  interpreting  it,  which  are  not  equally  possessed  by 
the  jadge  and  jury. 

Pt-oof  of  an  admission  by  the  secretary  of  an  insurance  company,  made  the 
morning  after  a  loss  had  occurred,  that  the  property  destroyed  was  insured 
at  the  time  of  the  fire,  is  not  competent  as  principal  eridence,  being  the 
declaration  of  a  third  person,  who,  though  an  agent  of  the  defendant,  was 
not  then  engaged  in  the  performance  of  any  act  relating  to  his  agency^  so 
as  to  bring  the  case  within  the  rule  which  allows  the  declaration  of  an 
agent,  as  part  of  the  rm  $mtm. 

Neither  Is  such  evidence  competent  for  the  purpose  of  disproring  the  agent's 
denial  of  the  alleged  admission ;  for  an  issue  can  not  be  raised  upon  an 
answer  to  a  question  put  to  affect  a  witness*  credibility.  ' 

Neither  is  it  competent  as  a  contradiction  of  the  secretary's  testimony  in 
which  he  swore  there  was  no  insurance  at  the  time  of  the  fire ;  where  it 
appears  that  the  testimony  attempted  to  be  contradicted  was  immaterial 

An  agreement  by  an  insurance  company  to  give  credit  for  a  portion  of  the 
prenuum,  will  render  the  insurance  binding  without  actual  payment. 

To  constitute  a  ralid  contract  of  insurance,  the  minds  of  the  parties  must 
meet  as  to  the  premises,  and  the  risk ;  as  to  the  amount  insured ;  as  to  the 
time  the  risk  shall  continue ;  and  as  to  the  premium. 

In  1846  a  Terbal  agreement  was  made  between  an  insurer  and  the  insured 
that  until  one  of  tha  parties  dissented,  the  contract  of  insurance  should 
be  continuous,  and  the  president  of  the  insurance  company  should  ft-om 
year  to  year  bring  the  renewal  receipts  and  call  for  the  premiums  when 
he  thought  proper,  after  they  became  due.  In  1847  the  preiddent  offered 
to  the  insured  a  renewal  receipt  for  the  year  which  would  end  in  July, 
1848,  claiming  a  premium  of  $80,  instead  of  |25,  the  amount  previously 
paid.  The  insured  assented  to  the  change,  paid  $26  and  promised  to  pay 
the  balance.  Hdd  that  the  change  of  premium  terminated  the  arrange- 
ment between  the  parties  made  in  1846 ;  and  that  it  required  a  new  bargain 
to  effect  a  continuing  arrangement,  and  to  enable  the  insured  to  rely  iipon 
being  called  upon  on  behalf  of  the  company  for  the  premiums,  instead  of 
the  usual  method  of  taking  out  renewal  receipts  each  year,  as  they  were 
needed. 

(•)  Decided  Hwth  tern,  1868. 
/ 


IM 


•ai 


154  Baptist  Ch.  v.  Bbookltn  Fire  Ins.  Co.      [Ct.  of  Ap. 

Opinion  of  Dbxio,  CIi.  J. 
.  *  ■ 

Appeal  from  a  judgment  of  the  Supreme  Court.  The 
action  was  upon  a  contract  of  insurance  upon  the  church 
edifice  of  the  plaintiffs.  It  was  tried  before  a  jury,  at  the 
circuit,  and  a  verdict  was  rendered  for  the  defendants.  Apd 
from  the  judgment  rendered  thereon,  the  plaintiffs  appealed. 
Several  exceptions  were  taken,  on  the  trial,  by  the  defend- 
ants, which  are  noticed  in  the  following  opinions : 

Denio,  Ch.  J.  This  action  was  brought  to  recover  the  sum 
of  $5000,  alleged  to  have  been  insured  by  the  defendants  upon 
the  plaintiffs'  church  edifice  which  was  consumed  by  fire  in 
September,  1848.  There  was  no  written  contract  of  insurance 
existing  at  the  time  the  church  was  |bumed,  but  it  had  been  . 
insured  one  year  from  July  21,  18^,  by  a  policy  issued  by 
the  defendants  at  that  date,  and  the  instrument  contained 
the  usual  clause  that  the  insurance  might  be  continued  for 
such  further  time  as  should  be  agreed  on,  by  the  payment 
of  the  premium  and  by  having  it  indorsed  thereon  or  a  receipt 
given  therefor.  It  had  been  continued  by  a  renewal  receipt 
for  the  following  year;  and  before  any  further  renewal  the 
defendants  had  increased  the  premium  from  $25,  the  former 
amount,  to  $30,  all  but  $5  of  which  had  been  paid  for  a 
renewal  from  July,  1847,  to  July,  1848.  A  short  credit  had 
been  given  by  the  company  for  the  payment  of  this  balance, 
but  the  plaintiffs'  treasurer  had  forgotten  to  pay  it,  and  the 
renewal  receipt  for  that  year  had  not  been  delivered;  and 
nothing  had  been  done  to  procure  a  renewal  for  the  following 
year,  during  which  the  loss  happened ;  unless  the  alleged  parol 
arrangement,  upon  which  the  plaintiffs  relied,  effected  such 
renewal.  To  establish  such  arrangement  the  plaintiffs  exam- 
ined their  treasurer,  A.  N.  Lewis,  who  testified  to  a  cover- 
sati^  with  Mr.  Ellsworth  the  defendants'  president,  who 
called  upon  the  witness  at  his  place  of  business  in  the  city 
of  New  York,  two  or  three  days  prior  to  the  21st  of  July, 
1846,  when  the  first  year's  insurance  would  expire.  The 
witness'  account  of  the  interview  is  as  follows:  '^Mr.  Ells- 
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worth  said,  Mr.  Lewis,  I  suppose  you  know  that  your  policy 
will  expire  in  a  day  or  two.  I  told  him  I  did ;  that  I  had 
intended  calling  at  the  oflBce  to  pay  the  premium  and  renew 
the  policy.  He  said,  my  object  in  calling  is  to  ascertain 
whether  your  board  of  trustees  does  not  intend  to  let  this 
policy  remain  with  us  permanently;  to  keep  it  with  our 
company.  I  told  him  we  did,  decidedly.  He  said  ^  I  hoped 
so,  and  supposed  so.'  I  then  said  I  would  call  at  the  office 
and  would  pay  the  premium.  He  said  he  wished  I  would 
not  give  myseirthat  trouble;  that  he  would  himself  call 
upon  me.  I  told  him  I  wished  to  be  kept  insured.  He  said 
I  need  give  myself  no  anxiety  about  the  matter ;  that  I  need 
not  call  at  the  office ;  that  he  would  attend  to  it  himself; 
"that  he  would  bring  me  the  renewal  receipts  himself  and 
would  collect  the  premium  from  me.  I  said  very  well,  we 
wish  to  be  kept  insured.''  Mr.  Ellsworth  was  subsequently 
examined  on  the  part  of  the  defendants,  and  denied  that  at 
the  interview  referred  to  he  had  used  the  language  mentioned 
hy  Lewis,  which  imputed  an  arrangement  for  the  indefinite 
continuance  of  the  insurance  and  his  calling  for  the  premi- 
ums in  future  years.  This  outline  of  the  case,  with  such 
further  explanations  as  may  be  given,  will  enable  me  to  ex- 
amine the  merits  of  the  numerous  exceptions  taken  by  the 
defendants  in  the  course  of  the  trial,  most  of  which  are  now 
relied  on  by.  the  plaintiffs  to  reverse  the  judgment  which  was 
rendered  on  the  verdict  for  the  defendants. 

The  plaintifib'  counsel  inquired  of  the  witness,  Lewis, 
what  was  meant  by  a  permanent  policy;  and  he  excepted  to 
the  ruling  by  which  the  question  was  rejected.  That  phrase 
had  not  been  used  in  any  part  of  the  testimony,  and  if  it 
had  been  it  would  not  have  been  competent  for  the  witness 
to  prove  its  meaning,  as  it  does  not  appear  to  have  been  a 
term  of  art,  or  one  employed  in  any  particular  business,  or 
that  the  witness* had  any  qualifications  for  interpreting  it 
which  were  not  equally  possessed  by  the  judge  and  jury. 

The  testimony  of  A.  G.  Stevens,  who  was  the  defendants' 
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secretary  at  the  time  of  the  transactions  in  qnestion,  ^ho 
had  been  a  witness  on  a  former  trial  of  the  cause,  was  given 
in  evidence  by  the  defendants,  he  having  since  died.  The 
following  portion  of  that  testimony  was  permitted  to  be  read 
against  the  objection  of  the  plaintiffs'  counsel :  ^^  There  never 
was  any  renewal  of  the  policy  in  question  from  the  2l8t " 
July,  1848 — application  for  renewal  thereof  or  premium 
paid.  No  act  whatever  to  renew  after  July,  1848.  No  de- 
mand of  the  premium  made  nor  renewal  certificate  issued  or 
given  after  21st  July,  1848,  nor  any  made  out  before  or  after 
that  date  for  the  continuance  of  the  policy  after  that  time.'^  ' 
The  exception  is  stated  to  embrace  every  sentence  of  the  part 
extracted.  The  witness,  as  secretary,  had  charge  of  the 
company's  office,  which  was  in  Brooklyn,  and  must  be  sup** 
posed  to  have  had  knowledge  of  all  the  books  and  papers 
kept  there  which  related  to  the  alleged  insuranca  He  must 
also  be  assumed  to  have  spoken  only  of  facts  within  his  own 
knowledge;  for  it  would  be  unreasonable  to  suppose  that 
his  denial  was  meant  to  embrace  facts  which  were  alleged  to 
have  taken  place  between  the  president  and  Mr.  Lewis,  in 
New  York.  No  ground  for  the  objection  is  stated.  Lewis 
had  testified  to  an  interview  with  Stevens  at  his  office,  in 
Brooklyn,  in  1847,  in  which  he  stated  that  the  latter  had 
given  him  time  for  the  payment  of  the  five  dollars  wanting 
to  complete  the  payment  for  that  year ;  but  it  had  not  been, 
as  I  perceive,  contended  that  an  agreement  for  a  continuing 
insurance  had  been  made  with  him.  It  was  natural  that  the 
defendants  should  wish  to  put  at  rest  any  inference  that  any 
thing  in  the  office,  or  within  the  knowledge  of  the  secretary, 
tended  to  establish  the  alleged  agreement.  Strictly,  the 
evidence  was  unneceeeary  and  immaterial  If  the  objection 
had  been  put  on  that  ground,  it  is  to  be  pridsumed  that  it 
would  have  been  excluded.  Immaterial  evidence  sometimes 
has  a  tendency  to  prejudice  the  party  against  whom  it  is 
given,  but  I  can  see  nothing  in  this  evidence  which  could 
possibly  have  had  that  effect.     If  the  plaintiffs  did  not  rely 
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upon  any  thing  in  the  office  or  within  the  knowledge  of 
Stevens,  and  I  think  they  did  not,  the  positive  proof  of  the 
aheence  of  any  such  facts  could  not  prejudice  them.  If,  on 
the  contrary,  they  did  insist  upon  such  facts,  inferentially  or 
otherwise,  it  was  proper  to  disprove  their  evidence. 

The  defendants'  counsel  was  also  allowed  to  read  a  part 
of  Mr.  Stevens'  deposition,  in  which  he  stated^  that  the  pres* 
ident  bad  never  reported  to  him  the  existence  of  such  an 
arrangement  as  the  plaintifEs  attempted  to  prove,  and  that 
he  had  never  heard  of  any  renewal  or  agreement  to  renew 
the  policy  after  July,  1848.  The  exception  hased  upon  this 
ruling  does  not  specify  any  grounds.  It  falls,  for  the  most 
part,  within  the  same  reason  which  has  been  given  for  disal- 
lowing the  last  exception.  It  may  be  added  that  the  court 
will  so  far  take  notice  of  the  usual  course  of  business  as  to 
assume  that  the  office  of  an  insurance  company  would  con- 
tain a  minute  of  all  actual  contracts  of  insurance,  whether 
made  at  the  office  or  by  its  officers  outside  of  the  office. 
Besides,  the  books  and  registers  of  the  office,  for  the  time 
to  which  the  controversy  relates,  were  afterward.s  given  in 
evidence,  without  objection,  and  they  confirmed  what  the 
secretary  had  sworn  to. 

A  portion  of  Mr.  Stevens'  former  testimony  was  to  this 
effect :  that  the  company's  insurances  were  from  year  to  year, 
and  they  were  not  permanent  as  to  time,  but  he,  the  secre- 
tary, had  individually  made  arrangements  with  several  per- 
sons, whom  he  named,  that  he  would  make  out  their  renewal 
receipts,  when  they  were  due,  and  would  call  upon  them  for 
the  premium ;  and  in  such  cases  he  took  the  receipts  to  them 
and  got  the  money  within  a  week  or  a  month  afterwards ; 
that  in  some  instances  he  had  left  receipts  without  receiving 
the  premium ;  and  that  there  were  some  such  coses  existing 
at  the  time  of  the  fire  in  question.  The  plaintiffs'  counsel 
wished  to  give  this  portion  of  the  testimony  in  evidence,  but 
it  was  excluded  on  the  defendants'  objection,  and  the  plain- 
iitb  excepted.    If  the  objection  depended  upon  the  view  of 
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the  witness  that  the  cases  he  spoke  of  were  formal  transac- 
tions and  did  not  affect  the  company^  I  should  think  the 
ruling  erroneous.  But  the  testimony  was  objectionable  for 
a  different  reason.  Evidence  of  such  a  loose  practice  by  the 
secretary  with  the  persons  named  did  not  really  tend  to  show 
that  the  president  had  made  the  arrangement  claimed  with 
the  plaintiffs'  treasurer.  It  was  not  material^  upon  the 
question  of  the  authority  of  the  president  to  make  lych  an 
arrangement^  for  his  power  to  do  all  that  he  had  undertaken 
to  do  was  expressly  conceded.  The  only  agreement  which 
could  be  deduced  from  the  testimony,  if  it  had  been  received, 
would  have  been  that,  as  the  secretary  was  found  making 
such  informal  arrangements,  it  was  quite  probable  that  the 
president  had  made  the  one  claimed  with  the  plaintiffs, 
though  he  denied  it.  This  would  not  be  either  a  logical  or  a 
legal  deduction. 

The  only  answer  that  Mr.  Beers,  the  defendants'  wit- 
ness, gave  to  the  question  (which  was  allowed  against  the 
plaintiffs'  objection)  as  to  how  often  the  plaintiffs'  policy  had 
been  renewed,  was  that  it  had  been  renewed  twice,  in  1846 
and  1847. '  The  plaintiffs  had  claimed  that  such  renewals 
had  been  made ;  and  so  far  as  the  matter  was  material,  the 
answer  was  favorable  to  the  plaintiffs. 

The  plaintiffs'  counsel  proposed  to  prove  by  Mr.  Beers  that 
it  was  the  usage  of  the  company  to  send  notices  of  the  expi- 
ration of  policies,  even  where  there  were  agreements  for  per- 
manent insurance,  and  the  evidence  was  excluded.  It  had 
been  proved  without  contradiction  that  a  notice  was  sent  to 
the  plaiptiffs'  treasurer,  in  anticipation  of  the  expiration  of 
.  the  renewal  for  the  year  terminating  July,  1848.  This  did 
not  prove  or  tend  to  prove  that  it  was  or  was  not  a  perma- 
nent policy  in  the  sense  in  which  that  term  was  used  in  the 
question,  and  I  do  not  perceive  that  the  usage  suggested 
would  have  had  any  just  influence  upon  the  question.  It 
was  established  that  so  far  as  the  office  of  the  company  from 
which  the  notices  were  issued  was   concerned^  the  insu* 
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ranee  upon  the  church  had  not  any  other  character  than 
the  ordinary  policies,  renewable  from  year  to  year  by  pay- 
ment of  premium  and  renewal  receipts.  The  giving  of 
the  notice  just  before  the  commencement  of  the  year  dur- 
ing which  the  fire  happened,  was  in  conformity  with  the 
state  of  things  appearing  in  the  office,  and  the  practice  of 
the  company.  It  was  not  material  what  would  have  been 
done  if  another  state  of  things  had  existed  there. 

The  iGire  occurred  on  a  Sunday  morning.  The  following 
Monday  morning  Mr.  Sandford,  a  trustee  of  the  church,  and 
Mr.  Lewis,  the  treasurer,  went  to  the  company's  office  and 
had  a  conversation  with  Mr.  Stevens,  the  secretary.  The 
plaintiffs'  counsel  wished  to  prove  that  he  had  admitted  on 
that  occasion  that  the  church  was  under  insurance  by  the 
defendants  at  the  time  it  was  burned.  Mr.  Sandford  had 
been  examined  on  a  former  trial  and  had  given  testimony  as 
to  what  took  place  at  that  interview,  and  had  since  died. 
According  to  this  testimony,  which  the  plaintiffs  wished  to  read, 
Lewis  said  to  Stevens,  '^  I  understand  that  you  reject  the  policy 
on  our  house."  Stevens  answered,  "We  do  not  reject  our 
policies."  Something  more  was  said  which  the  witness  stated 
he  paid  little  attention  to.  The  plaintiffs'  counsel  proposed 
to  give  this  former  testimony  in  evidence,  but  it  was  excluded 
on  the  defendants'  objection.  It  would  be  a  sufficient  answer 
to  the  exception  to  this  ruling,  that  the  evidence  did  not 
amount  to  an  admission  of  an  insurance.  It  was  rather  a 
denial  that  any  policy  existed.  It  was  excluded,  however, 
apparently  on  the  ground  of  irrelevancy.  But  the  plaintiffs 
thereupon  recalled  Lewis,  and  broadly  offered  to  prove  by 
him  that  "Mr.  Stevens,  the  secretary  of  the  company,  ac- 
knowledged [on  that  occasion]  to  him  and  Mr.  Sandford,  at 
the  office  of  the  company,  that  the  church  was  insured  at  the 
time  of  the  fire."  It  appeared  that  Stevens'  attention  had 
been  called  to  that  interview  on  the  former  trial,  and  he  had 
sworn,  in  effect,  that  so  far  from  admitting  an  insurance,  he 
had  stated  that  the  church  had  not  been  insured  since  Julj 
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then' last  past.  The  judge  excluded  the  testimony  offered  to 
be  given  by  Lewis^  and  an  exception  was  taken^  which  pre- 
sents a  closer  question  than  any  of  the  preceding  exceptions. 
As  principal  evidence  it  was  incompetent,  being  the  declara- 
tion of  a  third  person  who,  though  an  agent  of  the  defend- 
ants, was  not  then  engaged  in  the  performance  of  any  act 
relating  to  his  agency,  so  as  to  bring  the  case  within  the  rule 
which  allows  the  declarations  of  an  agent  as  part  of  the  res 
gesttB.  It  was  not  competent  for  the  purpose  of  disproving 
Stevens'  denial  of  the  alleged  admission,  for  an  issue  can  not 
be  raised  upon  an  answer  to  a  question  put  to  affect  a  wit- 
ness' credibility.  The  only  question  is,  whether  it  was  not 
competent  as  a  contradiction  of  his  testimony  in  which  he 
said  that  there  was  no  insurance.  There  is  no  doubt  but 
that  if  a  witness  testify  to  the  existence  of  a  material  fact 
within  the  issue,  the  opposite  party  may  show  that  he  has, 
out  of  court,  made  a  contradictory  statement  as  to  that' fact, 
with  a  view  to  affect  his  credit.  (Patchin  v.  The  Aator 
Mutual  Ins,  Co.y  3  Eern.  268.)  His  attention  must  first 
be  called  to  the  alleged  conversation,  which  was  sufficiently 
done  in  this  instance.  But  was  the  testimony  to  which  the 
alleged  contradiction  was  offered  material  ?  I  have  already 
said  it  was  not.  It  was  conceded  upon  the  pleadings  and 
throughout  the  case,  that  there  was  no  written  contract  of 
insurance  for  the  year  in  which  the  church  was  burnt,  and  it 
was  not  pretended  that  there  was  any  verbal  arrangement  made 
with  Mr.  Stevens.  The  only  one  attempted  to  be  established 
arose  out  of  the  conversation  between  Lewis  and  Ellsworth 
in  New  York,  to  which  Stevens  was  not  a  party,  and  of  which 
it  does  not  appear  that  he  had  any  knowledge.  I  think  this 
case  does  not  therefore  fall  within  the  rule  which  has  been 
mentioned,  and  that  the  ruling  was  correct. 

'  The  remaining  exceptions  relate  to  the  instructions  to  the 
jury.  The  plaintiffs  desired  them  to  be  charged  positively 
that  the  church  was  insured  for  the  year  ending  in  July, 
1848,  which  was  the  year  prior  to  the  fire,    l^he  fact  was 
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not  directly  material,  though  it  may  hare  heen  argumenta-  * 
tively.  The  instraction  given  waa  that,  if  a  credit  was  given 
for  the  five  dollars,  the  nnpaid  balance  of  the  preminm,  the 
policy  attached  for  that  year.  Only  f  25  of  the  $30  charged 
for  the  premium  had  heen  paid.  The  secretary  had,  accord- 
ing to  the  testimony,  promised  to  pay  that  balance  in  a  short 
time,  and  had  forgotten  it.  This  amonnted  to  giving  credit 
for  that  amount,  and,  if  the  jury  believed  the  evidence,  the 
insurance,  according  to  the  judge,  was  perfect  for  that  year. 
I  think  there  was  no  error  here. 

The  judge  stated  to  the  jury  in  a  general  way  what  was  essen- 
sential  to  constitute  a  valid  contract  of  insurance,  namely,  that 
the  minds  of  the  parties  should  meet  as  to  the  premises  insured 
and  the  risk ;  as  to  the  amount  insured ;  as  to  the  time  the  risk  , 
should  continue ;  and  as  to  the  premium.  The  plaintiA  ex-* 
cepted  generally,  without  indicating  what  part  they  found  fault 
with,  or  that  they  desired  any  qualification  to  be  stated.  I 
think  the  definition  given  a  veiy  accurate  one,  and  tiiat  there  . 
wa|i  no  error  in  laying  it  down. 

The  judge  charged,  in  effect,  that  the  verbal  arrangement 
relied  on  must  be  understood  as  a  contract  to  reinsure  the 
church  from  year  to  year,  at  the  premium  charged  in  the 
poUcy  which  was  running  at  the  time  the  arrangement  was 
made;  and  that  if  a  different  premium  was  subsequently 
exacted,  and  assented  to,  it  put  an  end  to  the  prior  arrange- 
ment, and  required  a  new  bargain  to  effect  a  continuing 
arrangement.  The  plaintiffs  do  not  contend  that  the  effect 
of  the  arrangement  was  that  the  defendants  should  perpetu- 
ally insure  them,  or  that  they  would  through  all  time  be 
insured  by  the  defendants.  As  they  construe  it,  and  as  the 
reasonable  interpretation  would  be,  if  the  arrangement  claimed 
was  made,  it  was  an  understanding  that  until  one  of  the  par- 
ties dissented,  the  contract  should  be  continuous,  and  the 
president  should  call  for  the  premium  when  he  thought 
proper,  after  it  was  due.  In  1847  the  president  offered  to 
the  plaintiffs'  treasurer,  at  the  place  of  business  of  flie  latter 
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in  New  York,  a  renewal  receipt,  for  the  year  which  would  end 
in  July,  1848,  claiming  a  premium  of  $30  instead  of  $25. 
The  treasurer  declined  to  pay  the  $30,  and  he  swears  that 
the  president  insisted  that  it  was  the  same  which  had  been 
paid  the  year  before,  and  that  it  was  not  intended  to  change 
the  amount.    It  was  agreed,  as  he  says,  that  he  should  look 
up  the  former  receipt  and  go  ta  the  office  of  the  company. 
This  he  did,  and  the  secretary  refused  to  renew  at  less  than 
$30,  and  the  plaintiffs'  treasurer  assented  to  the  change  paid 
the  $25,  which  was  all  he  then  had  with  him,  and  promised 
to  pay  the  balance.    The  point  of  the  exception  is,  that  the 
arrangement  of  1846  was  for  a  contihuous  insurance  limited 
as  above  stated,  at  such  premium  as  should  be  from  time  to 
time  charged  by  the  company,  and  that  a  refusal  by  the 
defendants'  officers  to  go  on  at  the  former  rate  of  premium 
and  the  exaction  of  a  higher  rate  did  not  amount  to  a  disaf- 
firmance of  the  arrangement,  but  only  to  a  modification  of  it. 
The  judge's  view  was  that  a  refusal  by  the  company  to  renew 
at  the  former  premium  put  an  end  to  the  arrangement.     The 
question  is  not  free  from  difficulty.    I  am,  however,  led  to 
the  conclusion  that  the  arrangement,  if  one  existed,  such  as 
was  sworn  to  by  Mr.  Lewis,  was  an  entire  contract  embracing 
all  its  provisions,  and  that  one  of  those  provisions  looked  to 
an  insurance  at  the  then  existing  rate  of  premium.    It  is 
clear  that  the  officers  refused  to  insure  any  longer  at  that 
rate,  and  that  Lewis,  representing  the  plaintiffs,  agreed  to 
pay  the  additional  amount  charged  for  the  year  ending  in 
July,  1848 ;,  but  he  never  did  make  that  payment ;  and  he 
never  in  any  way  agreed  that  in  future  years  he  would  pay* 
the  increased  premium.    I  think,  therefore,  that  the  judge 
was  right  in  holding  that  the  change  of  premium  terminated 
the  arrangement  between  Lewis  and  Ellsworth  made  in  1846, 
and  that  it  required  a  new  understanding  to  enable  the  plain- 
tiffis  to  rely  upon  being  called  upon  on  behalf  of  the  company, 
instead  of  the  usual  method  of  taking  out  their  renewal 
receipts  as  they  were  needed. 
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I  am^  therefore,  in  favor  of  affirming  the  judgment  of  the 
Supreme  Court. 

Emott,  J.  The  issues  between  these  parties  were  succinct- 
ly stated  by  Judge  Comstock,  in  the  opinion  delivered  when 
the  cause  was  here  upon  a  former  appeal  (19  N.  T.  Bep. 
305.)  The  theory  of  the  suit,  as  extracted  from  pleadings 
consisting  in  great  part,  on  both  sides,  of  allegations  and 
denials  of  the  various  facts  which  the  pleaders  expected  to 
prove  at  the  trial,  is  th$t  the  defendants  had  made  an  agree- 
ment to  renew  a  policy  of  insurance  from  year  to  year,  in 
consideration  of  a  premium  to  be  annually  paid,  either  party 
being  at  liberty  to  give  notice  at  any  time  that  the  arrange- 
ment was  not  to  be  continued.  I  quote  the  language  of 
Judge  Comstock.  The  policy  of  insurance  to  which  he  re 
fers  was  a  previously  existing  policy  of  the  ordinary  descrip- 
tion, by  >¥hich  the  defendants  agreed  to  insure  the  plaintiflEs 
for  one  year  against  loss  by  the  injury  or  destruction  of  cer- 
tain premises,  to  a  certain  amount,  and  in  consideration  of  a 
certain  price  or  premium  paid  to  the  insurers.  This  court 
has  decided,  and  from  its  decision  we  are  not  to  depart,  that 
an  agreement  by  parol  to  renew  this  policy  from  year  to  year, 
in  consideration  of  the  premiums  to  be  annually  paid,*  until 
one  of  the  parties  should  signify  their  dissent  to  a  further 
continuance  of  the  arrangement,  was  not  void  by  the  statute 
of  firauds,  nor  by  principles  of  general  law,  nor  invalidated 
by  the  express  provision  of  a  different  character  for  the  re- 
newal of  the  policy  contained  in  that  instrument  itself,  and 
was  within  the  power  of  the  company  to  make.  The  issue  sent 
back  for  trial  in  the  court  below,  was  the  question  of  fact 
whether  such  an  agreement  was  in  existence  between  the  par- 
ties at  the  time  of  the  destruction  of  the  property  alleged  to 
have  been  insured,  and  the  questions  now  before  us  are  ques- 
tions of  the  admissibility  of  evidence,  and  the  proper  rules 
of  law  applicable  to  the  decision  of  this  issue.  The  policy 
of  insurance,  whose  indefinite  renewal  was  claimed  by  the 
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plainti£f8,  was  dated  July  21, 1845,  and  was,  as  I  have  stated, 
originally  issued  for  one  year.  It  insured  the  plaintiffs 
against  loss  by  fire  during  the  period  specified,  on  their  church 
building,  to  the  amount  of  $5000  in  consideration  of  a  pre- 
mium of  $25.  The  contract  in  regard  to  renewing  this 
policy  is  alleged  by  the  complaint,  if  I  understand  it,  to  have 
been  made  when  the  year  was  expiring,  or  had  expired,  for 
which  it  was  originally  issued.  It  was  an  agreement  to  keep 
the  insurance  then  in  force  indefinitely,  as  I  have  stated, 
until  one  or  the  other  of  the  parties  should  signify  their  inten- 
tion to  put  an  end  to  it  The  policy  was  renewed,  either 
under  this  arrangement  or  in  the  ordinary  way,  in  July, 
1846,  and  a  certificate  of  renewal  for  one  year,  in  the  ordi-  . 
nary  form,  issued.  In  1847,  the  defendants  determined  that 
they  would  not  continue  to  insure  the  premises  for  the  same 
premium.  The  parties  and  their  witnesses  are  at  variance 
as  to  the  particulars  and  the  effect  of  what  took  place  be- 
tween the  persons  charged  with  the  matter  at  this  time.  The 
fact,  however,  is  undisputed  that  the  plaintiffs  either  paid  or 
agreed  to  pay  the  enhanced  premium  for  the  coming  year. 
No  conversation  or  negotiation  is  proved  to  have  occurred  in 
July,  1848,  at  the  end  of  that  year.  The  premises  were  de- 
stroyed in  September,  1848. 

The  most  important  question  in  the  case  arises  upon  the 
instructions, of  the  court  to  the  jury  at  the  trial,  as  to  the 
effect  of  this  change  of  the  rate  of  insurance  upon  such 
an  agreement  as  that  alleged  by  the  plaintiffs  to  have  been 
made  in  1846.  After  stating,  that  to  make  a  valid  contract 
of  insurance,  the  minds  of  the  parties  must  meet  upon  the 
subjects  of  such  a  contract,  including  the  risk,  the  amount 
of  insurance,  the  term  of  time,  and  the  premium,  the  judge 
proceeded  to  charge  that  if  such  a  contract  as  the  plain- 
tifib  claimed  could  be  established,  it  must  be  a  contract  to 
insure  from  year  to  year  at  the  same  premium,  as  there  was 
no  provision  for  a  change.  That  is,  as  explained  by  the 
next  proposition  stated  to  the  jury,  that  if  the  premium  was 


M'ch,  1863.]  BAmn  Ch.  v.  Bbookltn  Fibi  Ins.  Oa  165 

Opinloa  pf  Emott,  J. 

varied,  a  new  assent  of  the  parties  to  the  agreement  for  an 
indefinite  renewal  must  be  established.  The  conclusion 
necessarily  followed,  and  was  stated  to  the  jury,  that  a. 
change  of  the  premium  was  a  refusal  to  continue  the  risk 
under  the  agreement  of  1846.  In  response  to  the  plaintiffs' 
counsel,  the  judge  stated  that  the  alteration  of  the  premium 
was  a  termination  of  the  agreement  of  1846.  And  the  judge 
submitted  to  the  jury  the  question  whether  there  was  then, 
or  subsequetly,  an  agreement  to  modify  the  original  agree- 
ment by  changing  the  rate  of  the  premium  and  to  continue  it 
in  force  as  then  modified.  To  all  this  the  plaintiffs  excepted, 
and  their  counsel  insists  with  great  earnestness  that  these 
rulings  and  the  refusal  to  hold  the  contrary  doctrine  were 
fatally  erroneous. 

It  seems  to  me  that  no  such  fault  can  be  found  with  the 
rule  thus  laid  down  as  applicable  to  the  issue  presented  by 
the  pleadings  and  the  evidence.  The  counsel  for  the  plain-' 
Hfb  urges  that  he  should  have  been  allowed  to  explain  and 
to  recover  npon  what  is  styled  ''a  permanent  policy;''  and 
again  that  there  might  be  an  agreement  to  renew  a  policy  of 
insurance  indefimtely  at  ^'the  current  rate  of  premiums."  The 
ideas  which  these  terms  and  propositions  refNresent,  have 
little  to  do  with  the  real  issue  in  this  case.  The  phrase 
^'permanent  policy"  was  introduced  at  the  trial  by  a  witness  ' 
for  the  plaintiffs,  who  was  not  an  officer  of  the  defendants 
or  of  any  other  insurance  company^  and  not  familiar  with 
their  contracts  or  usages.  But  the  aoti(m  was  not  brought 
upon  an  original  parol  agreement  for  the  insurance  of  these 
premises,  such  as  would  seem  to  be  intended  by  this  expres- 
sion. The  original  agreement  between  them  was  an  ordinary 
policy  qf  insurance,  for  a  definite  time,  and  at  a  specified  rate. 
The  plaintiffs  all^,  not  that  the  defendants  made  a  new 
parol  contract  of  insurance,  indefinite  as  to  time  and  price, 
or  to  last  indefinitely,  notwithstanding  any  variation  in  any 
of  its  terma,  but  that  they  made  an  agreement  to  renew  this 
previously  existing  contract,  from  year  to  year,  until  one  or 
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the  other  of  the  parties  dissented.     The  parol  agreement 
alleged,  had  reference,  clearly  and  exclusively,  to  the  pre- 
vious written  contract,  and  was  for  the  renewal  of  that 
contract ;  and  it  seems  to  me  to  be  merely  stating  it  over 
again,  or  stating  its  legal  effect,  to  say  that  when  the  insu- 
rance company  refused  to  continue  to  insure  the  premises  of 
the  defendants  at  the  rate  which  was  fixed  by  the  policy  to 
which  the  first  agreement  referred,  they  refused  to  continue 
the  risk  under  the  agreement  to  rengw  that  policy.     The 
question  then  arose  at  once,  and  was  distinctly  and  fairly 
submitted  to  the  jury,  whether,  when  this  change  of  the 
terms  of  the  original  contract  was  made,  the  agreement  tes- 
tified to  by  the  plaintiffs'  witnesses  to  continue  the  former 
contract,  was  continued  or  renewed  as  to  the  new  one.    The 
premium  or  rate  of  insurance  in  such  a  contract  is  certainly 
one  of  its  terms.    The  minds  of  the  parties  must  meet  upon 
it  as  well  as  upon  the  residue  of  the  contract,  and  when 
they  have  met  and  formed  the  contract  for  a  definite  period 
and  then  renewed  it,  and  they  afterwards  modify  the  original 
contract  in  3uch  a  particular,  they  must  certainly,  expressly 
or  impliedly,  agree  to  the  indefinite  renewal  of  the  substituted 
agreement,  in  order  to  continue  it  in  like  manner  as  the 
first,  unless  it  was  a  part  of  their  original  agreement  that 
>  the  contract  of  insurance  should  continue  at  whatever  rate. 
As  I  have  said,  I  do  not  find  any  such  contract  as  this  alleged 
in  the  pleadings  or  testified  to  by  the  witnesses.     The  origi- 
nal contract  was  a  definite  one  in  this  as  in  other  particulars, 
and  the  plaintiffs  rely  upon  its  renewal.     There  is  nothing 
in  the  evidence  as  to  a  contract  to  renew  the  policy  at  what 
is  called  the  current  rate  of  insurance.    In  truth,  every  con- 
tract of  fire  insurance  is  special.    No  two  risks  are  precisely 
alike.    There  are  classes  of  risks  of  more  or  less  hazard^ 
arising  from  the  nature  or  the  situation  of  the  property  in- 
sured, but  after  all  the  contract  is  special  in  each  case.  I  do  not 
say  that  parties  might  not  agree  expressly  updn  an  insurance 
for  a  definite  or  indefinite  time,  at  what  might  be  the  current 
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rate  of  each  insurances.  It  would  not  be  impossible^  but  it 
would  certainly  be  difficult  to  explain  and  apply  such  a  term 
in  such  contracts.  But  unless  ii  were  made  expressly  a  part 
of  the  agreement,  such  an  element  would  be  foreign  to  the 
nature  and  subject  of  the  contract,  and  to  the  ordinary  meth- 
od of  the  business  of  insurance  against  fire.  It 'may  be  that 
a  parol  contract  of  insurance  might  be  sustained  for  an  indefi- 
nite time  and  at  an  indefinite  rate  of  premium,  and  perhaps 
such  a  contract  might  be  sustained,  notwithstanding  the 
existence  of  a  written  contract,  definite  as  to  both  time  and 
rate  of  premium.  But  there  is  no  such  question  in  this  case. 
The  issue  here  is  upon  the  continuance  of  the  original  agree- 
ment between  these  parties,  and  when  that  was  changed,  as  it 
admittedly  was,  by  a  change  of  the  premium,  all  that  the 
plaintiffi  could  ask,  and  perhaps  more  than  they  could  de- 
mand under  their  present  pleadings,  was  to  have  the  question 
submitted  to  the  jury,  whether  the  alteration  was  accom- 
panied by  an  agreement  to  renew  the  insurance  from  year  to 
year,  without  prepayment  and  without  notice,  qiider  the 
new  premium  as  had  been  agreed  under  the  old. 

There  were  various  offers  made  at  the  trial  to  prove  the 
practice  of  the  defendants  in  their  insurances  of  other  par- 
ties. The  answer  to  these'  propositions  is  that  the  question 
in  this  case  is  not  of  the  powers  of  the  defendants,  nor  of  their 
usages,  but  of  the  actual  agreement  made  by  the  officers  of 
the  company  with  the  plaintiffis  in  particular.  Evidence  of 
what  took  place  with  other  parties  could  not  prove  a  contract 
with  the  plaintiffs,  and  we  are  asked  here  to  establish  and 
not  to  interpret  such  a  contract. 

The  questions  and  offSer  to  prove  what  was  the  meaning  of 
the  words  "  permanent  policy,''  were  inadmissible  or  imma- 
terial for  reasons  which  have  already  been  in  part  suggested. 
The  witness  of  whom  it  was  proposed  to  ask  the  question 
was  not  shown  to  be  in  any  way  competent  to  answer  it,  the 
inquiry  was  not  material  to  the  real  issue  in  the  case,  and  the 
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definition  sought  to.be  given  was  accepted  by  the  court,  if  it 
was  necessary  or  proper  to  adot>t  any  definition  of  the  phrase. 

The  plaintifis  offered  to  show  that  it  was  the  usage  of  the 
company  in  cases  of  agreement  for  permanent  insurances,  sim- 
ilar to  the  one  in  the  present  case,  to  serve  notices  of  the  ex- 
piration of  the  policies.  The  defendants  had  proved  without 
objection,  that  notice  had  been  given  by  them  in  1846  and 
1847  to  the  plaintiffs,  that  the  policy  held  by  the  latter  would 
expire  on  a  certain  day  when  the  year  for  which  it  was  origi- 
nally made,  or  during  which  it  had  been  renewed,  would  ter- 
minate. If  it  had  been  intended  to  show  that  such  notices 
were  usually  given  by  the  company  to  parties  who  had  an 
understanding  or  arrangement  that  their  policies  should  be 
renewed  from  year  to  year,  the  offer  should  have  been  more 
explicit,  and  it  should  not  have  contained  the  assumption 
that  the  plaintifib  had  effected  with  the  defendants  an  agree- 
ment for  a  permanent  insurance.  In  truth,  however,  the 
whole  question  was  one  not  to  be  determined  or  affected  by 
the  dealings  of  the  company  with  other  parties.  There  could 
not  be  a  custom  as  to  such  a  matter.  Known  and  recog- 
nized usages  and  customs  may  be  proved  to  explain  or  qual- 
ify what  is  doubtful  or  equivocal  in  a  contract,  but  not  to 
explain  an  act  such  as  giving  notice  of  its  termination.  If 
it  had  appeared  that  there  were  contracts  with  other  persons 
for  renewal  of  their  policies  from  year  to  year  until  forbid- 
den, which  was  not  proved,  and  as  we  have  seen  was  not  ev- 
idence in  itself,  and  if  it  had  then  appeared  that  such  persons 
were  notified  that  their  insurance  would  terminate  at  the 
close  of  every  successive  year,  this  would  not  have  affected  the 
question  of  the  existence  of  such  an  arrangement  with  the 
plaintiffs.  What  the  defendants  chose  to  do  with  other  parties 
was  immaterial  to  the  plaintiffs^  and  as  I  have  said,  this  was 
the  whole  scope  of  the  offer.  It  was  not  a  case  of  a  custom  or 
usage,  in  any  proper  sense,  but  simply  an  offer  to  prove  how 
the  defendants  dealt  with  other  persons  than  the  plaintifis. 

There  are  many  other  questions  of  evidence  in  the  case 
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which  I  do  not  propose  to  disctUB.  Thej  have  been  oonrid« 
ered  at  large  by  Judge  Denio,  and  in  hia  views  in  regard 
to  them  all  the  Judges  concur.  The  judgment  should  be  af- 
firmed with  costs. 

Judgment  affirmed. 


HiBAM  McIntosh  v.  Chablss  Ensign  and  others.  I    28       i^ 

« 

A  phuntur  is  not  now  to  be  nonsuited  becanse  be  bas  brongbt  too  many  par« 
ties  into  conrt.  If  be  coold  lecoTer  against  any  of  the  defendants,  upon 
the  fiscts  proTed,  bad  be  sued  tb«m  alone,  a  recoTeiy  against  them  will  be 
pTf)pK,  althon^  he  may  have  Joined  others  with  them  In  the  action,  agalntl 
whom  no  liability  is  shown. 

Where  the  complaint  was  against  fire  defendants  as  common  carriers,  and 
the  proof  tended  to  establish  a  cause  of  action  agunst  two  of  them,  and 
there  was  no  proof  whaterer  that  the  other  three  were  liable  j<^ntly  of 
otherwise;  Meld  that  although  the  plaintiff  had  Joined  with  the  two  liable, 
others  against  whom  no  liability  was  shown,  it  was  not  error  In  the  Judge, 
upon  the  request  of  the  two,  to  refuse  to  direct  a  rerdict^  or  order  Judg* 
ment,  in  their  fayor. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Buf- 
falo. The  action  was  brought  to  recover  a  threshing  machine 
and  two  wagon  gearings,  which  the  defenduits,  in  September, 
1856,  received  to  carry  on  their  vessel  from  Buffalo  to  Mil- 
waukie,  and  whicl^  they  failed  to  deliver.  The  defendants, 
Ensign  and  Holt,  appeared  and  answered  The  other  de- 
fendants, Merchant,  Marsden  and  Moses,  were  non-residents, 
not  served  with  process,  and  did  not  appear  or  answer. 

On  the  trial,  evidence  was  given  by  the  plaintiff  tending  to 
prove  that  in  1856  there  was  a  line  of  propellers,  known  as 
the  People's  Line,  for  the  carriage  of  goods  and  merchandize 
between  Buffalo  and  Milwaukie,  and  the  propeller  Cuyahoga 
run  in  the  line.  In  September  of  that  year,  the  plaintiff*, 
who  lived  in  Allegany  county,  desired  to  send  to  Milwaukie 
a  threshing  machine  and  two  wagoi)  gearings.    On  reaching 
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Buffalo  with  the  property,  it  was  left  with  the  agent  of  the 
People's  Line  to  be  carried,  who  gave  receipts  for  it,  as  fol- 
lows : 

BECEIlY  A. 

"Received,  Buffalo,  September  26,  1856,  one  threshing 
machine  complete,  with  two  wagon  gearings,  to  be  forwarded 
to  Milwaukie,  for  thirty-five  dollars,  on  board  propeller  Cuya- 
hoga. Williams." 

RECEIPT  3. 

"  Received,  Buffalo,  September  26,  1856,  from  J.  Mcin- 
tosh, thirty-five  dollars  for  L.  F.  on  one  threshing  machine, 
complete  machinery  to  Milwaukie,  on  propeller  Cuyahoga, 
including  two  wagon  gearings.  Williams." 

These  were  afterwards  admitted  by  Ensign  to  be  the  de- 
fendants-  receipta.  At  the  time  the  receipts  were  given  the 
Cuyahoga  lay  near  the  dock,  and  the  property  was  left  as 
near  tne  boat  as  it  could  be  got,  and  close  to  the  office. 
Williams  marked  most  of  the  things  for  Milwaukie  ;  and 
after  he  had  signed  the  papers,  the  plaintiff's  agent  inquired 
of  him  if  there  was  anything  further  for  him  to  do,  about 
getting  the  property  on  board,  and  Williams  said  there  was 
not,  and  that  Mcintosh  need  have  nothing  further  to  do  with 
the  propertyuntil.it  got  to  Milwaukie. 

It  was  proved  that  the  property  was  not  delivered  at  Mil- 
waukie-, but  was  carried  on  the  propeller  Pittsburgh,  another 
boat  of  the  People's  Line,  and  left  at  Waukegan  by  mistake  $ 
that  the  plaintiff  never  received  it ;  and  that  its  value  at 
Buffalo  and  at  Milwaukie  was  equal  to  the  amount  of  the 
verdict  afterwards  rendered.  It  was  proved,  also,  that  Wil- 
liams, Tanner  &  Co.  were  agents  for  the  People's  Line  of 
propellers  in  obtaining  freight  for  them,  and  that  the  pro- 
peller Cuyahoga  was  run  in  that  line ;  and  it  was  admitted 
that  the  defendants,  Ensign  and  Holt,  were,  at*  the  time  in 
question,  part  owners  of  tjio  propeller  Cuyahoga.    When  the 
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plaintiff  rested  his  case,  the  counsel  of  the  defepdantSy  Holt 
and  Ensign,  moved  for  a  nonsuit  on  the  ground  that  they 
were  only  part  owners  of  the  propellers.  The  motion  was 
denied. 

After  the  defendant  Ensign  had  been  sworn  on  behalf  of 
himself  and  Holt,  and  given  evidence  tending  to  contradict 
the  plaintiff's  evidence  in  some  particulars,  the  case  was  rest- 
ed, whereupon  the  counsel  for  Holt  and  Ensign  requested 
the  court  to  direct  a  verdict  or  render  or  order  judgment  in 
their  favor :  1.  For  the  reason  that  there  was  no  proof  of 
any  contract  on  the  part  of  the  owners  of  the  propeller  Cuy- 
ahoga to  carry  or  deliver  the  property.  2.  For  the  reason 
that  there  was  no  evidence  of  any  contract  on  the  part  of  or 
to  bind  the  defendant  Holt,  and  that  therefore  judgment 
could  not  be  obtained  against  either  Holt  or  Ensign.  The 
court  refused  to  so  order  or  render  judgment,  and  to  so  di- 
rect a  verdict,  separately  as  to  each  of  said  grounds  therefor, 
urged  by  said  counsel,  and  the  counsel  excepted  to  each  of 
such  decisions.  The  counsel  for  Holt  and  Ensign  then  re- 
quested the  court  to  direct  a  verdict,  or  order  a  judgment  in 
favor  of  the  defendant  Holt,  ^r  the  reason  that  there  was  no 
evidence  of  any  contract  on  the  part  of,  or  to  bind  him.    The 

» 

court  refused,  and  the  counsel  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  against 
the  defendants  for  ^413,27,  on  which  judgment  was  perfect- 
ed, and  on  appeal  the  judgment  was  affirmed  at  a  general 
term.  The  defendants,  &nsign  and  Holt,  then  appealed  to 
this  court. 

Geo.  B.  Hillardf  for  the  appellants.  • 

A.  P.  Laningy  for  the  respondent. 

Wbiqht,  J.  The  only  allegation  of  error  made  by  the 
appellants'  counsel  is  in  the  court  refusing  to  nonsuit  or 
direct  a  yerdict  or  judgment  in  favor  of  the  defendants^ 
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whose  liability  was  established  by  the  evidence,  on  the 
ground  of  a  misjoinder  of  defendants  in  the  action.  The 
plaintiff  complained  against  five  defendants,  alleging  a  joint 
liability.  The  facts  proved  tended  to  establish  a  cause  of 
action  against  the  defendants  Ensign  and  Holt,  who  an- 
swered, but  against  the  oth^r  defendants  no  liability  What- 
ever was  shown.  The  court  deeming  that  upon  the  proof  the 
plaintiff  would  have  been  entitled  to  recover  against  Ensign 
and  Holt,  if  he  had  sued  them  alone,  refused  to  take  the  case 
from  the  jury  and  order  judgment  in  their  favor.  * 
^  The  general  rule  of  the  common  law  undoubtedly  was,  that 
in  an  action  on  an  alleged  joint  contract  the  plaintiff  must 
have  recovered  against  all  the  defendants,  or  been  defeated. 
The  recovery  must  have  been  against  all,  or  neither.  If  too 
many  persons  were  made  defendants,  the  plaintiff  would  have 
been  nonsuited  on  the  trial,  if  he  failed  in  proving  a  joint 
contract.  (1  Chitty's  Pleadings,  31.)  But  that  is  not  the 
present  rule.  A  plaintiff  is  not  now  to  be  nonsuited  because 
he  has  brought  too  many  parties  into  court.  If  he  could 
recover  against  any  of  the  defendants  upon  the  facts  proved, 
had  he  sued  thena  alone,  the  recovery  against  them  is  proper, 
although  he  may  have  joined  others  with  them  in  the  action 
against  whom  no  liability  is  shown.  (Code,  §  136,  274 ; 
Brumskill  v.  JameSy  1  Eem.  294 ;  Marquat  v.  Marquat  and 
wife^  2  id.  336 ;  Harrington  v.  Highamy  15  Barb.  524 ; 
Parker  v.  Jackson^  16  id.  33.)  It  will  be  observed  that  toe 
question  did  not  properly  arise  in  this  case,  whether  in  a  suit 
alleging  a  joint  liability,  where  the  proof  established  a  case 
of  joint  indebtedness  only,  a  several  judgment  might  be  ren- 
dered against  one  or  more  of  the  defendants  named  in  the  com- 
plaint. It  may  be  conceded  that  under  such  circumstances  a 
joint  judgment  could  only  be  properly  rendered.  Here  the 
complaint  was  a^inst  five  defendants  as  common  carriers,  and 
the  proof  tended  to  establish  a  cause  of  action  against  two  of 
them,  and  there  was  no  proof  whateiwr  that  the  other  three 
were  liable  jointly  or  otherwise.    The  contract  was  to  carry 
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the  property  to  Milwaukee  on  the  propeller  Ouyahoga,  which 
ran  in  the  People's  Line  of  propellers  from  BafiiEilo.  Through 
the  agent  of  the  line  at  Buffalo  the  contract  was  made,  and 
the  property  received  into  its  possession  for  transportation. 
Ensign,  one  of  the  defendants  sought  to  be  charged,  admitted 
this  to  be  the  defendants'  contract,  and  it  was  further  admit- 
ted that  both  Ensign  and  Holt  were  part  owners  of  the  ves- 
sel on  which  the  property  was  agreed  to  be  shipped*  The 
evidence  was  abundant  to  charge  Ensign,  and  tended  to 
establish  Holt's  liability,  as  part  owner  and  jointly  interested 
with  Ensign  in  the  business  of  the  People's  Line.  There 
was  no  proof  that  the  other  defendants^  or  that  any  other 
persons,  were  interested  with  -them  in  the  business  of  this 
line.  It  is  true  th&t  it  might  be  implied,  from  the  admission 
that  Ensign  and  Holt  were  part  owners  of  the  propeller 
Cuyahoga,  that  there  was  another  owner  or  owners  of  that 
vessel ;  but  it  was  not  necessarily  to  be  implied  that  they 
were  interested  in  the  busindss  conducted  by  the  freighting 
establishment  known  as  the  People's  Line. 

I  can  not  doubt  that  the  plaintiff,  upon  the  facts  proved, 
could  have  recovered  against  Holt  and  Ensign  had  he  sued 
them  alone,  and  hence,  although  he  had  joined  others  with 
them  in  the  action  against  whom  no  liability  was  shown,  it 
was  not  error  in  the  judge,  upon  their  request,  to  refuse  to 
direct  a  verdict  or  order  judgment  in  their  favon 

The  judgment  should  be  affirmed. 

Emott,  J.  The  plaintiff  sued  five  persons  as  common  car- 
riers in  an  action  founded  upon  their  contract  to  transport 
certain  property  from  Buffalo  to  Milwaukie.  He  might  have 
framed  his  action  in  tort  and  held  them  liable  upon  their 
common  law  liability  and  duty.  But  his  complaint  alleges 
an  express  understanding  on  their  part,  to  transfer  and  deliv- 
er the  property  in  question,  and  its  breach  by  their  failure  to 
do  BO,  and  asks  for  damages  for  their  non-performance  of  the 
contract.    The  plaintiff 's  action  is  therefore  subject  to  the 
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rules  which  govern  actions  upon  contracts,  and  if  his  recov- 
ery is  obnoxious  to  any  objections  founded  on  these  rules,  hx5 
must  fail,  notwithstanding  that  the  allegeil  breach  of  contract 
was  also  a  wrong,  and  that  he  might  have  avoided  any  such 
difficulties  by  suing  in  tort. 

The  complaint  alleges  a  joint  liability  of  all  the  defend- 
ants, and  such  is  the  nature  of  the  engagemeut  alleged  to 
have  been  made.  That  it  was  a  joint  and  not  a  several  agree- 
ment of  all  the  parties  who  made  it  with  the  plaintiff,  whoever 
these  parties  were,  and  these  parties  were  jointly  responsible 
to  the  plaintiff  with  whom  they  contracted.  Ensign  and 
Holt,  two  of  the  defendants,  appeared  and  answered,  putting 
in  a  simple  general  denial  of  the  complaint.  The  other  thrte 
defendants  were  non-residents.  They  do  not  seem  to  have 
been  served  with  process,  or  to  have  been  otherwise  brought 
in,  and  they  did  not  appear  or  answer.  At  the  trial,  the  de- 
livery of  the  goods  on  board  the  propeller  Cuyahoga  at  Buf- 
falo to  be  carried  to  Milwaukie,  was  proved,  and  it  was  shown 
that  they  were  not  delivered  according  to  the  agreement  by 
which  they  were  received  on  the  vessel.  It  was  admitted 
that  Ensign  and  Holt  were  part  owners  of  the  vessel.  The 
contract  was  made  with  the  plaintiff  by  an  agent  of  the  ves- 
sel, and  there  was  sufficient  evidence  that  this  person  was 
authorized  to  make  the  contract  which  he  did,  and  to  bind 
the  owners  of  the  vessel  thereby.  It  was  thus  the  contract 
of  Ensign  and  Holt.  But  it  was  proved  that  there  were  oth- 
er owners  of  the  vessel  who  were  of  course  also  bound  by  the 
same  agreement  upqn  which  Ensign  and  Holt  were  liable. 

The  misjoinder  of  parties  who  are  not  jointly  liable  in  an 
action  on  a  joint  contract  would  have  been  fatal  to  the  plain- 
tiff,  before  the  code.  Upon  the  facts  which  appeared  at  the 
trial  the  plaintiff  would  have  been  nonsuited,  although  the 
three  defendants  who  were  misjoined  had  not  appeared,  and 
even  if  they  had  been  served  with  process  and  had  suffered 
default.  (19  John.  109 ;  1  Chit.  PI.  32 ;  Bull.  N.  P.  129.) 
But  the  code  (§§  136,  274)  has  abrogated  this  strict  and 
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technical  role.  The  136th  section  is  to  the  effect,  that  ^^  where 
the  action  is  against  two  or  more  defendants,  if  all  of  them 
have  been  served,  judgment  may  be  taken  against  any  or 
either  of  them  severally  where  the  plaintiff  would  be  entitled 
to  judgment  against  such  defendant  or  defendants,  if  the  ac- 
tion had  been  against  them  or  any  of  them  alone/'  By  the 
274th  section,  in  an  action  against  several  defendants,  the  court 
is  authorized  in  its  discretion  to  '^  render  judgment  against 
one  or  more  of  them,  leaving  the  action  to  proceed  against  the 
others,  whenever  a  several  judgment  may  be  proper.  In 
Harrington  v.  Eigham,  (10  Barb.  524,)  the  Supreme  Court 
held  that  where,  in  an  action  alleging  a  joint  liability  against 
three  defendants,  it  appeared  that  two  of  them  were  served 
and  the  third  was  not,  the  two  who  were  liable  could  not  take 
advantage  of  the  non-liability  of  the  third.  In  Parker  v. 
Jackson,  (16  Barb.  33,)  an  action  was  brought  against  two 
members  of  a  firm  upon  a  promissory  note  signed  with  the  firm 
name.  It  appeared  that  one  partner  had  used  the  firm  name 
without  authority,  and  therefore  the  other  partner  was  not  lia- 
ble. Upon  this  provision  of  the  code,  however,  the  court  held 
that  the  plaintiff  might  have  sued  the  partner  who  signed  the 
note  alone,  and  therefore  he  could  have  judgment  against  him, 
while  the  other  defendant  was  discharged.  In  Brumskill  v. 
James,  in  this  court,  (1  Kern.  294,)  two  parties  were  sued  as 
partners  on  a  promissory  note  given  in  the  name  of  the  firm ; 
one  of  them  was  shown  to  be  the  wife  of  the  other  and  there- 
fore not  a  partner.  It  was  held,  notwithstanding,  that  the 
action  could  proceed  and  judgment  be  had  against  the  de- 
fendant who  was  liable.  These  were  cases  of  joint  contract, 
and  they  were  alleged  to  be  joint  in  the  complaints  founded 
upon  them.  The  construction  placed  upon  the  code  as  intend- 
ing to  change  the  rule  to  which  I  have  referred,  is  decisive 
of  the  present  case,  and  it  is  a  reasonable  and  satisfactory 
one.  The  only  difficulty  in  extracting  the  rule  upon  such  a 
question  arises  from  the  infelicity  of  language  which  as  usual 
characterizes  this  section.    The  code  speaks  of  taking  judg- 
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ment  against  a  part  of  the  defendants  severally,  and  of 
rendering  judgment  against  one  or  more  of  the  defendants, ' 
leaving  the  action  to  proceed  against  the  others,  whenever  a 
several  judgment  would  be  proper.  It  seems  to  have  been 
supposed  by  the  defendant's  counsel  here,  that  the  use  of  the 
word  several,  confined  the  operation  of  the  section  to  cases 
where,  although  too  many  parties  were  meule  defendants,  the 
liability  of  the  others,  if  there  were  more  than  one  who  were 
proper  pcniies,  was  severed  in  its  character.  But  what  is 
meant  evidently  is  not  a  several  but  a  separate  judgment. 
The  inconvenience  arising  from  the  rule  of  the  common  law, 
that  where  the  subject  of  the  suit  was  a  joint  contract,  the 
recovery  must  be  against  all  the  defendants  or  neither,  was 
what  these  provisions  designed  to  i^medy.  Their  true  con- 
struction is,  that  when  in  an  action  upon  a  joint  contract  one 
or  more  of  the  defendants  is  proven  not  to  be  liable,  and  one 
or  more  of  the  others  to  be  liable,  a  separate  judgment  may 
be  given  against  those  who  are  liable,  whether  their  liability 
be  joint  or  several,  and  the  other  defendants  may  be  dis- 
missed. The  test  is  whether  the  plaintiff  can  recover  in  the 
action  against  any  of  the  defendants  if  they  had  been  sued 
alone.  This  test  is  to  be  applied  to  this  action  as'  it  stands, 
and  to  the  pleadings  as  they  exist.  In  the  present  case  the 
plaintiff  would  have  been  entitled  to  recover  upon  the  pres- 
ent pleading  against  Holt  and  Ensign  jointly,  if  the  other 
three  defendants  had  not  been  sued  with  them.  He  will  not 
theiFcfore  be  defeated,  as  the  case  now  stands,  because  he  has 
joined  these  three  persons  who*  were  not  liable,  but  he  will 
have  his  judgment  against  those  who  are  liable,  and  the  oth- 
ers may  have  judgment  against  him.  Nor  will  he  be  de- 
feated, because  if  he  had  sued  Holt  and  Ensign  alone  they 
might  have  pleaded  the  nonjoinder  of  other  parties  in  abate- 
ment. They  have  not  done  so,  and  they  stand  on  the  record 
jointly  liable  to  the  plaintiff,  while  it  is  immaterial  in  this 
action  whether  others  could  have  been  sued  or  not.  Mer- 
chant,  Worden  and  Loomis,  although  alleged  to  have  bfen 
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jointly  liable  with  Holt  and  Ensign^  are  to  be  struck  out  of 
the  case, .  becanse  no  such  liability  is  proved.  This  leayes 
Holt  and  Ensign  liable  and  without  any  defense  or  objection 
on  account  of  parties  or  otherwise,  and  it  leaves  them  where 
they  can  not  escape  a  judgment  against  them  which  is  sepa- 
rate although  it  may  not  be  properly  several 
The  judgment  should  be  affirmed  with  costs. 

All  the  Judges  concurringi 

Judgment  aflKrmed^ 


Jacob  Elkin  v.  Ths  People. 

An  indictment  for  a  eonsptracy  to  caoM  one  L.  to  be  arretted  for  the  crime 
of  iaroenj,  arerred,  that  in  portnanoe  of  the  conspiracy,  the  defendant 
caused  and  procured  one  W.  to  appear  before  a  police  jnsUce  and  com- 
plain of  L.  for  larceny,  and  falsely  sweariog*  that  L.  had  stolen  money  from 
her.  The  conspiracy  was  sought  to  be  established  by  the  act  of  procuring 
W.  to  make  the  complaint  and  ftdsely  swear  to  the  larceny  committed. 
SMf  that  the  Ikcts  did  not  show  that  W.  In  so  swearing  committed  the 
crime  of  peijury,  and  consequently  the  defendant  was  not  guilty  of  the 
offense  of  subornation  of  peijury ;  and  it  followed  that  no  felony  being 
established,  no  merger  of  the  misdemeanor  in  it  did  or  could  take  place. 

An  indictment  for  a  conspiracy,  "Whidi  arers  that  the  accused,  with  another 
person,  conspired  unlawftaUy  and  maliciously,  to  procure  a  third  person  to 
be  arrested  for  the  offense  of  larceny,  well  knowing  that  he  was  not  guilty 
of  said  offense,  follows  the  statute,  substantially,  and  contains  all  the  need- 
ful averments  to  sustain  a  conviction. 

Ebbor  to  the  Supreme  Court  The  plaintiff  in  error  was 
indicted  and  convicted  in  the  New  York  General  Sessions^  of 
a  conspiracy  to  cause  one  Jacob  Laube  to  be  arrested  for  the 
crime  of  larceny.  '  It  was  averred  in  the  indictment  that  in 
pursuance  of  the  con^iracy,  he  caused  and  procured  one  Jo- 
sephine Westendorff  to  appear  before  one  of  the  police  jus- 

N.  Y.  K.^28.  1? 
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tices  in  New  York,  and  complain  of  Laube  for  larceny,  and 
falsely  Bwear  that  Laube  had  stolen  money  from  her.  The 
*naked  record  was  taken  by  writ  of  error  to  the  Supreme  Court, 
and  the  convict  there  sought  to  reverse  the  judgment  upon 
the  alleged  imperfection  of  the  indictment.  The  judgment 
being  affirmed,  he  brought  error  to  this  court. 

■ 

S.  H.  Stewarty  for  plaintiff  in  error. 

A.  Oakley  Hally  for  the  people. 

•  Davies,  J.  The  conspiracy  was  sought  to  be  established, 
by  the  act  of  procuring  Josephine  to  make  the  complaint 
and  falsely  to  swear  to  the  larceny  committed.  It  is  contend- 
ed on  behalf  of  the  plaintiff  that  this  state  of  facts  shows 
that  he  has  been  guilty  of  the  crime  of  subornation  of  per- 
jury, and  that  the  conspiracy,  being  only  a  misdemeanor,  is 
merged  in  the  higher  crime  of  subornation  of  perjury,  being 
a  felony. 

It  is  by  no  means  clear  that  the  crime  of  subornation  of 
perjury  has  been  committed  by  the  plaintiff,  even  though  he 
had  done  all  that  is  alleged  against  him  in  the  indictment. 
If,  as  is  contended  for  by  the  counsel  for  the  plaintiff,  it  is  not 
averred  in  the  indictment  that  the  police  justice  had  lawful 
power  and  authority  to  entertain  the  complaint  of  Westen- 
dorff,  to  administer  an  oath  to  her,  or  to  do  any  other  lawful 
act  in  the  premises,  then  clearly  the  facts  stated  do  not  con- 
stitute the  crime  of  subornation  of  perjury.  This  crime  could 
not  be  made  out  without  showing  such  a  state  of  facts  as 
would  convict  the  party  suborned  of  the  crime  of  perjury, 
and  it  can  not  be  contended  that  enough  is  alleged  to  show 
that  Westendorff,  in  swearing  falsely  before  the  police  justice, 
committed  the  crime  of.  perjury.  To  sustain  the  charge  of 
conspiracy,  some  act,  besides  the  agreement  of  the  conspir- 
ators was  necessary  tp  be  averred,  and  proved ;  and  there- 
fore, it  was  necessary  to  make  the  allegations  contained  in  the 
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indictmeDt,  that  some  act  was  done  in  furtherance  of  the  con- 
spiracy. This  act  was  to  procure  Westendorff  to  make  the 
complaint  and  falsely  swear  to  the  larceny  as  the  foundation 
for  the  arrest  of  Laube.  These  facts  do  not  show  that  Wes- 
tendorff, in  so  swearing,  committed  the  crime  of  perjury,  and 
consequently  the  plaintiff  was  not  guilty  of  the  act  of  sub- 
ornation of  perjury.  It  follows  that  no  felony  'being  estab- 
lished, n6  merger  of  the  misdemeanor  in  it  did  or  could  take 
place.  As  I  read  the  indictment,  the  plaintiff  conspired,  un- 
lawfully and  maliciously,  to  arrest  Laube,  on  the  crime  of 
larceny,  well  knowing  that  said  crime  had  not  been  commit- 
ted by  him.  The  gravamen  of  the  offense,  that  if  two  or 
more  persons  shall  conspire  falsely  and  maliciously,  to  pro- 
cure another  to  be  charged  or  arrested  for  any  offense,  they 
shall  be  deemed  guilty  of  a  misdemeanor,  clearly  imports 
that  the  false  and  malicious  intent  or  state  of  mind  applies 
to  the  act  of  making  the  charge  or  causing  the  arrest.  This 
state  of  mind  does  not  refer  to  the  act  of  conspiring,  but  to 
the  fruits  of  the  conspiracy.  The  indictment  in  this  case, 
therefore,  follows  the  statute,  in  averring  as  I  think  in  sub- 
stance it  does,  that  the  plaintiff  with  another  person,  con- 
spired, unlawfully  and  maliciously,  to  procure  said  Laube  to 
be  arrested  for  the  offense  of  larceny,  well  knowing  he  was 
not  guilty  of  said  offense.  They  therefore  falsely  procured 
him  to  be  arrested  for  said  offense,  upon  an  untrue  allega- 
tion of  his  guilt,  and  which  they  knew  to  be  untrue,  and 
therefore  it  was  false.  It  seems  to  me  that  all  the  needful 
averments  are  proved  in  this  indictment,  and  that  the  convic- 
tion should  be  sustained^,  and  the  Judgment  appealed  from 
be  affirmed. 

BossKBANS,  J.  also  delivered  an  opinion  for  affirmance, 
and  all  the  judges  concurred  in  thi^t  conclusion. 

Judgment  affirmed.  ' 
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EoBEBT  Mabtin  and  others,  adm'rs  &c.,  v,  David  Copb. 

S.  and  C.  entered  into  an  agreement  in  writing,  by  which  S.  agreed  to  sell  to 
G.  his  house,  fanu  and  premises,  &c.  all  the  tools  belonging  to  the  saw 
mill,  all  the  apparatus  belonging  to  the  grist  mill,  *'  together  with  all  the 
fixtures  belonging  to  the  fulling  mill  and  carding  machine,  together  with 
every  article  attached  to  the  freehold."  It  was  proved  that  a.  building  on 
the  farm,  which  had  been  used  in  the  wool- carding  and  cloth-dressing 
business,  was  called  and  known,  at  the  date  oiT^the  contract,  as  the  falling 
mill  and  carding  machine.  But  the  building  had  not  been  used  for  that 
business  for  seyeral  years,  and  the  carding  machine  itself  had  been  taken 
from  the  building,  and  stored  in  the  grist  mill.  Held  that  8.  intended  to 
sell,  and  0.  intended  to  purchase,  by  the  contract,  not  only  the  falling  mill 
and  carding  machine  building,  but  all  the  machinery  on  the  farm,  which 
had  been  used  in  such  building  as  fixtures ;  and  that  such  machinery  was 
what  they  meant  by  the  .words  "  fixtures  belonging  to  the  fulling  miU  and 
carding  machine." 

Seldj  aito^  that  the  judge  erred,  in  charging  the  Jury  that  if  before  the  con- 
tract was  made  there  had  been  a  permanent  removal  of  the  carding  ma- 
chine from  the  carding  machine  building,  upon  an  abandonment  there  of 
the  carding  business,  tlie  machine  ceased  to  be  a  fixture,  and  became  mere 
personal  property,  and  did  not  pass  to  G.  by  the  contract. 

That  he  should  have  submitted  to  the  jury,  upon  the  evidence,  the  question 
whether  the  words  "  carding  machine  and  fulling  mill,"  as  used  in  the  con- 
tract, did  not  mean  the  building  on  the  farm,  in  which  the  business  of 
carding  wool  and  dressing  cloth  had  been  carried  on ;  and  if  so,  whether 
the  phrase  "  fixtures  belonging  to  the  fulling  mill  and  carding  machine"  did 
not  mean  the  carding  machine  and  other  machinery  that  had  been  used  in 
said  building,  though  detached  and  stored  elsewhere,  at  the  date  of  the 
contract. 

This  action  was  brought  in  the  Monroe  county  court  to 
reoover  the  value  of  a  carding  machine.  It  was  commenced 
on  the  9th  day  of  February,  1843.  The  general  issue  and 
the  statute  of  limitations  were  the  defenses  pleaded.  The 
action  was  removed  into  the  Supreme  Court  on  the-lst  of 
July,  1847.  It  was  tried  at  the  Monroe  circuit  in  January, 
1857,  when  the  jury  gendered  a  verdict  in  favor  of  the  origi 
nal  plaintiff,  (Joseph  Sibley,  since  deceased,)  for  $837.43 
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damages.  The  defendant  made  a  motion  for  a  new  trial,  at 
a  special  term  of  the  Sapreme  Court,  which  was  denied. 
He  appealed  to  the  general  tenn  of  that  conrt^  and  judg- 
ment was  rendered  against  him  on  the  verdict,  with  costs. 
Joseph  Sibley  afterwards  died,  and  his  administrators  were 
substituted  plaintiffs  in  the  action.  The  defendant  appealed* 
to  this  court. 

Joseph  A.  BtuUy  for  the  plaintiffs. 

Charge  Q.  Hunger^  for  the  defendant. 

Balcolm,  J.  Joseph  Sibley,  now  deceased^  and  the  de- 
fendant entered  into  a  contract,  in  writing,  under  seal, 
dated  the  7th  day  of  October,  1836,  by  which  the  former  for 
a  sufficient  consideration,  agreed  to  sell  to  the  latter,  his 
house,  farm  and  premises,  situated  in  the  towns  of  Chili 
and  Riga,  containing  abont  three  hundred  and  forty  acr^s  or 
upwards,  with  the  crops  growing  on  the  same ;  all  the  lum- 
ber for  the  house ;  all  the  tools  belonging  to  the  saw  mill ; 
all  the  apparatus  belonging  to  the  grist  mill ;  together  with 
aU  the  fixtures  belonging  to  the  fulling  mill  and  carding 
machine,  together  with  every  article  attached  to  the  freehold. 
Sibley  subsequently  gave  a  deed  to  the  defendant  for  the 
property,  pursuant  to  the  contracts. 

It  is  apparent  from  the  language  of  the  contract  that  it 
was  not  written  by  a  lawyer,  or  any  person  acquainted  with 
the  law  of  fixtures.  It  was  conceded  on  the  trial  that  it  was 
drawn  by  Josiah  Howell,  who,  at  the  time,  lived  in  the  neigh- 
borhood of  the  property,  but  had  since  died.  It  was  proved 
that  a  building  on  the  farm,  which  had  been  used  in  the  wool- 
carding  and  cloth-dressing  business,  was  called  and  known^ 
at  the  date  of  the  contract,  as  the  fulling  mill  or  carding 
machine,  or  the  fulling  mill  and  carding  machine.  But  the 
building  had  not  been  used  for  that  business  for  several  years 
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prior  to  that  date ;  and  the  carding  machine  itself  had  been 
taken  from  the  building,  before  the  contract  was  made,  and 
stored  in  the  third  story  of  the  grist  mill  on  the  farm.  The 
judge  charged  the  jury,  in  substance,  that  if  before  the 
contract  was  made  there  had  been  a  permanent  removal 
of  the  carding  machine  from  the  carding  machine  building, 
upon  an  abandonment  there  of  the  carding  business,  the 
machine  ceased  to  be  a  fixture,  and  became  mere  personal 
property,  and  did  not  pass  to  the  defendant  by  the  contract 
or  deed.    To  which  the  defendant's  counsel  excepted. 

The  meaning  of  the  contract  can  not  be  satisfactorily 
ascertained  without  the  aid  of  extrinsic  evidence ;  and  such 
evidence  establishes,  or  at  least  strongly  tends  to  establish, 
that  the  words,  '^  fulling  mill  and  carding  machine,''  were 
used  in  the  contract  to  designate  the  building  in  which  the 
carding  machine  in  question  and  the  fulling  mill  had  been 
situated  and  used ;  and  that  the  former  had  been  removed 
and  stored  in  th»  grist  mill,  upon  the  same  farm,  prior  to 
the  making  of  the  contract ;  and  by  assuming  that  the  words 
"fulling  mill  and  carding  machine,"  were  employed  to  des- 
ignate the  building  I  have  mentioned,  the  presumption  is 
that  the  phrase  "fixtures  belonging  to  the  fulling  mill  and 
carding  machine/'  as  used  in  the  contract,  means  the  card- 
ing machine  itself  and  other  machinery  that  had  been  used 
in  the  carding  machine  and  fulling  mill  building,  and  belong- 
ed therein  when  in  their  proper  place.  This  interpretation  of 
the  contract  is  the  only  one  that  is  consistent  with  the  con- 
duct of  the  parties.  For.  the  defendant  assumed  to  own  the 
carding  machine  in  the  fore  part  of  the  year  1837  or  1838, 
and  disposed  of  it  in  one  of  those  years ;  and  Sibley  did  not 
bring  this  suit  until  February,  1843.  And  it  is  probable  if 
Sibley  had  not  fntended  to  sell  the  carding  machine  itself  to 
the  defendant,  it  would  have  been  expressly  reserved  in  the 
contract,  for  the  inference  is  quite  cogent  that  Howell  would 
have  thought  it  necessary  to  reserve  it  expressly,  to  prevent 
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it  passing  by  the  general  language  of  the  contract.    It  seems 
to  me  Sibley  intended  to  sell,  and  the  defendant  intended 
to  purchase,  by  the  contract,  not  only  the  fulling  mill  and 
carding  machine  building,  but  all  the  machinery  on  the  farm, 
which  had  been  used  in  such  building  as  fixtures ;  and  that 
such  machineiy  is  what  they  meant  by  the  words  '^fixtures 
belonging  to  the  fulling  mill  and  carding  machine."    In 
other  words,  they  supposed  they  correctly  described  the  ma- 
chinery that  was  formerly  attached  to  and  used  in  such  build- 
ing, when  they  designated  the  same  as  fixtures  belonging  to 
the  same.    It  is  not  improbable  that  the,  defendant  contem- 
plated  putting  the  carding  and  fulling  works  into  operation 
again,  at  the  time  he  contracted  for  the  premises,  and  regard- 
ed the  machinery  which  had  been  detached  from  the  building, 
as  fixtures  belonging  to  the  same.    For  these  reasons  I  am  of 
the  opinion  that  that  part  of  the  charge  of  the  judge,  above 
mentioned,  misled  the  jury,  and  that  he  should  have  sub- 
mitted to  the  jury,  upon  the  evidence,  the  question  whether 
the  words,  **  carding  machine  and  fulling  mill,"  as  used  in 
the  contract,  do  not  mean  the  building  on  the  farm  in  which 
the  business  of  carding  wool  and  dressii^  cloth  had*  been 
carried  on ;  and  if  so,  whether  the  phrase,  '^fixtures  belong- 
ing to  the  fulling  mill  and  carding  machiqe,"  does  not  mean  the 
carding  machine  in  question,  and  other  machinery  that  had 
been  used  in  said  building,  though  detached  from  it  and 
housed,  or  stored,  in  some  other  place  on  the  farm^  at  the 
date  of  the  contract. 

If  these  views  are  correct,  the  judgment  of  the  Supreme 
Court  should  be  reversed,  and  a  new  trial  granted,  in  the 
action,  costs  to  abide  the  event. 

BdsEKBANS,  J.  delivered  an  opinion  in  which  he  came  to 
the  same  conclusion. 

Denio,  Gh.  J.,  Ehott  and  DaviEs,  JJ.  concurred. 
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Weight,  J.  read  an  opinion  in  favor  of  affirming  the 
judgment,  in  which  Mabyin,  J.  concurred. 

Seldek,  J.  having  been  counsel  in  the  cause,  took  no  part 
in  the  decision. 

Judgment  reversed  and  a  new  trial  granted ;  costs  to  abide 
the  event. 


Ghauncet  Bosk,  executor  &c.  t;.  The  Boss  Beneficent 

Association  and  others. 

Whatever  may  have  been  the  practice  of  the  English  court  of  diancery,  as 
to  allowing  "  trustees'  costs"  to  parties  to  actions  for  the  constrnction  of 
wills,  or  relating  to  charities,  other  than  trustees  or  others  suing  or  defending 
in  atOre  droits  it  was  not  the  rule  in  the  state  of  New  Tork ;  such  parties 
being  allowed  their  taxable  costs,  and  no  more. 

The  code  certainly  has  not  enlarged  the  rules  relating  to  costs,  in  such  cases, 
if  it  has  not  restricted  them. 

Accordingly,  where,  in  an  action  brought  by  an  executor,  for  a  construc- 
tion of  the  will  of  his  testator,  the  judgment  rendered  gave  to  the  defend- 
ants their  costs,  to  be  paid  by  the  executor  out  of  the  estate ;  JSdd  that 
the  defendants  were  entitled  to  no  more  costs  than  had  been  allowed  them ; 
and  a  motion  for  an  extra  allowance  to  them  out  of  the  ftmd  in  the 
hands  of  the  executors,  to  indemnify  them  for  costs,  counsel  fees  and  dis- 
bursements not  covered  by  the  allowance  of  costs  in  the  cause,  was  denied. 

This  action  was  commenced  in  the  Supreme  Court  by  the 
surviving  executor  to  obtain  a  construction  of  the  will  of 
his  testator,  John  Bose. 

By  the  will,  a  large  share  of  the  testator's  property  was 
devised  for  the  purpose  of  establishing  and  endowing  an  asso- 
ciaton  for  the  care  and  education  of  certain  children  desig- 
nated therein.  Another  portion  of  his  property  was  given 
to  the  American  Colonization  Society,  and  it  was  to  deter* 
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mine  the  validity  or  invalidity  of  these  bequests  that  the 
action  was  commenced. 

These  bequests  were  held  invalid,  by  both  the  special  and 
general  terms,  and  the  judgment  of  the  general  term  was 
affirmed  in  this  court. 

The  appeals  to  the  general  term  from  the  special  term,  and 
the  appeal  to  this  court,  were  not  prosecuted  by  the  executor, 
but  by  the  counsel  for  the  association  and  colonisation  society. 

The  counsel  for  these  appellants  now  move  that  an  extra 
allowance  out  of  the  fund  in  the  hands  of  the  executor  be 
made  to  them,  to  indemnify  them  for  costs,  counsel  fees  and 
disbursements  not  paid  by  the  allowance  of  costs  in  the 
cause.  The  judgment  in  this  court  and  the  judgments  in 
the  courts  below  gave '  the  defendants  their  costs,  to  be  paid 
by  the  executor  out  of  the  estate. 

The  counsel  for  the  next  of  kin  resists  the  motion  on  sev- 
eral grounds :  1st.  Because  costs  having  been  allowed,  by  the 
judgment,  no  other  or  different  relief  can  now  be  granted, 
except  upon  a  rehearing  of  the  cause. 

2d.  The  code  of  procedure  has  abolished  all  former  rules 
and  statutes  allowing  or  regulating  costs,  and  no  costs  can 
now  be  granted  except  such  as  are  allowed  by  it 

3d.  That  costs  as  between  attorney  and  client  could  only 
be  allowed  in  favor  of  a  trustee. 

Theo.  W.  Dwightj  for  the  appellant. 

O.  F.  Oomstock,  for  the  next  of  kin. 

MuLLiK,  J.  The  court  of  chancery  in  England  was  author- 
ized by  act  of  parliament  to  graftt  costs  in  its  discretion,  as 
well  as  to  amount  as  to  the  parties  to  whom  they  should  be 
allowed.  Bules  were  prescribed  by  which  this  discretion  was 
regulated,  and  they  seem  to  have  been  adhered  to,  with  only 
now  and  then  an  exception.  These  rules  applied  to  the 
cases  in  which  costs  would  be  granted  or  withheld,  and  design* 
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nated  the  parties  to  whom  costs  would  be  given,  whether 
they  succeeded  or  were  defeated  in  the  cause,  and  to  whom  a 
larger  amount  of  costs  would  be  allowed  than  to  other  parties 
in  the  cause.  It  will  be  necessary  only  to  refer  to  two  or 
three  of  these  rules  which  have  a  relation  to  the  question 
before  us. 

One  of  these  rules  was,  that  trustees  should,  in  all  cases, 
unless  chargeable  with  misconduct,  be  entitled  to  costs  either 
from  the  opposite  party,  or  out  of  the  fund  if  there  was  one 
in  court. 

Another  was,  that  trustees  should  be  allowed,  in  addition 
to  the  costs  to  which  other  parties  were  entitled,  such  reason- 
able counsel  fees  and  disbursements  as  they  hdd  incurred 
and  were  bound  to  pay. 

A  third  rule  was,  that  in  actions  for  the  construction  of 
wills,  and  the  regulation  of  charities,  all  the  persons  neces- 
sarily made  parties  were  entitled  to  their  costs  out  of  the 
fund.  And  in  these  cases  the  trustees  or  executors  were 
entitled  to  the  additional  allowances  which  were  denominated 
trustees'  costs.  (Barrington  v.  Tristram^  6  Ves.  345,  and 
note ;  2  Barb.  Oh.  Pr.  328,  &c. ;  Law  of  Trustees  by  Tiffany, 
706,  713 ;  HUl  on  Trustees,  552,  553,  566,  570 ;  3  P.  Wms. 
303;  4  John.  Ch.  608;  9  Paige,  94;  6  id.  277;  Adams' 
Equity,  392.) 

These  allowances  were  made  to  trustees,  becaulse  they  were 
not  entitled  to  compensation  for  their  services^  and  it  was 
therefore  Just  that  they  should  be  protected  against  loss 
in  the  proper  discharge  of  their  duties.  (Adams'  Equity,  61.) 
These  rules  were  adopted  and  formed  part  of  an  equity 
system,  and  were  the  rule  of  direction  in  the  courts  of  equity 
in  this  state  down  to  the  ad%tion  of  the  code. 

It  is  insisted  that  these  rules  are  still  in  force,  while  the 
counsel  for  the  next  of  kin  insist  that  they  are  abolished  by 
the  code,  and  the  only  costs  that  can  now  be  awarded  to  a 
party  by  the  courts  of  the  state  are  those  prescribed  in  that 
statute. 
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By  §  303  all  statutes  establishing  or  regulating  the  costa 
or  fees  of  attorneys,  solicitors  and  counsel  in  civil  actions, 
and  all  existing  rules  and  provisions  of  law  restricting  or 
controlling  the  right  of  a  party  to  a^ree  with  an  attorney 
&c.  for  his  compensation,  are  repealed. 

The  costs  allowed  to  trustees  and  to  parties  to  actions  re- 
lating-to  the  construction  of  wills  and  to  charities  were  never 
regulated  by  statute,  and  hence  the  repeal  of  the  statutes 
regulating  costs  did  not  reach  such  costs.  And  §  303  does 
not  profess  to  repeal  any  rule  of  the  courts  of  equity  relating 
to  costs.  Indeed  the  code  leaves  the  power  of  courts  of  equity 
over  costs  precisely  as  it  was  before  the  code;  that  is  to 
say,  the  power  to  give  or  withhold  costs,  in  equity  cases,  re- 
mains with  the  court  as  before  the  code.     Sections  304  and 

305  enumerate  the  cases  in  which  costs  shall  be  given  to  the 
plaintiff  or  defendant  of  course  in  actions  prosecuted  in 
courts  of  record.  All  the  actions  so  enumerated  are  what 
were  known  before  the  code  as  common  law  actions.     Section 

306  provides  that  in  other  actions  costs  may  be  allowed  or 
not,  in  the  discretion  of  the  court. 

Section  307  provides  that  when  costs  are  allowed,  they 
shall  be  as  in  that  section  prescribed ;  that  is  to  say,  for  the 
services  rendered,  the  compensation  in  such  sections  allowed 
shall  be  awarded,  and  no  more.  A  court  of  equity  can  not, 
therefore,  increase  the  compensation  for  a  service  to  which 
the  code  has  affixed  a  value ;  nor  can  it  allow  for  services  in 
cases  not  provided  for  therein. 

But  it  will  be  borne  in  mind  that  the  equitable  rule  of 
indemnifying  trustees  for  their  counsel  fees  and  disbursements 
in  a  cause,  has  not,  by  any  of  the  sections  of  the  code  to 
which  reference  has  been  made,  been  interfered  with. 

We  now  come  to  §  308,  which,  it  is  said,  does  away  with 
the  equitable  rule  referred  to.  That  section  provides  that  in 
addition  to  these  allowances,  there  shall  be  allowed  to  the 
plaintiff  upon  the  recovery  of  judgment  by  him  in  any  action 
for  the  recovery  of  real  property  or  for  the  foreclosure  of  a 
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mortgage,  or  in  any  action  in  which  a  warrant  of  attachment 
has  been  issued,  or  for  an  adjudication  on  a  will  or  other 
instrument  in  writing,  and  in  proceedings  to  compel  the  de- 
termination of  claims  to  real  property,  the  sum  of  ten  per 
cent,  &c. 

The  last  clause  of  §  309  provides  for  a  fui4her  allowance 
ia  difficult  and  extraordinary  cases,  when  a  trial  has  been 
had,  except  those  enumerated  in  the  preceding  section. 

By  §  317  it  is  provided  that  in  an  action  prosecuted  or 
defended  by  an  executor,  administrator,  trustee  of  an  express 
trust  <9r  a  person  expressly  authorized  .by  statute,  costs  shall 
be  recovered  as  in  an  action  by  or  against  a  person  prosecut- 
ing or  defending  in  his  own  right,  but  such  costs  shall  be  ^ 
chargeable  only  upon  or  collected  of  the  estate,  fund  or  party 
represented,  unless  the  court'shall  direct  the  same  to  be  paid 
by^  the  plaintiff  or  defendant  personally,  for  mismanagement 
or  bad  faith  in  such  action  or  defense. 

Section  308  gives  the  extra  allowance  provided  for  in  that 
section  to  any  person  plaintiff,  on  the  recovery  of  judgment  in . 
the  actions  enumerated,  whether  he  is  an  administrator  or 
trustee  or  not. 

The  equitable  rule  gave  the  allowance,  or  trustees'  costa  as 
they  were  termed,  to  the  trustee,  whether  he  was  plaintiff  or 
defendant ;  and  so  long  as  that  class  of  persons  are  fairly  and 
justly  entitled  to  indemnity  it  should  hot  be  withheld  from 
them,  unless  the  legislative  intention  so  to  do  has  been  clearly 
expressed. 

It  must  be  conceded  that  §  308  will  give  to  a  trustee  plain- 
tiff an  allowance  beyond  taxable  costs,  and  if  the  court  may 
still  award  to  him  counsel  fees  and  disbursements,  he  may 
have  an  allowance  beyond  what  is  reasonable  or  proper. 
There  is  no  danger,  I  apprehend,  of  any  injustice  being  done, 
as  the  extra  allowance  under  §  308,  or  the  allowance  for  coun- 
sel fees,  can  be  regulated  in  reference  to  each  other,  so  that 
no  more  shall  be  allowed  than  is  reasonable. 

By  §  317  costs  in  actions  prosecuted  or  defended  by  exec^ 
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uiors  &c.  shall  be  recovered  as  in  actions  prosecuted  or 
defended  by  individuals  in  their  own  right.  By  this  language 
I  understand  the  legislature  to  mean,  that  in  actions  by  and 
against  such  parties,  in  what  has  been  heretofore  known  as 
actions  at  law,  costs  shall  follow  of  course  in  favor  of  the 
successful  party,  except  that  costs  shall  not  be  allowed 
against  executors  or  administrators,  unless  ordered  by  the 
court  on  motion.  But  in  equitable  actions  costs  are  to  be 
given  or  withheld  in  the  same  cases,  and  for  the  same  causes, 
that  they  are  given  or  withheld  in  actions  between  persons 
prosecuting  or  defending  in  their  own*  right.  This  section 
also  requires  that  when  costs  are  given  against  an  executor 
&c.  they  shall  be  chargeable  only  on  the  estate,  fund  or  p^ty 
represented,  unless  the  testator  is  charged  personally,  by  rea- 
son of  bad  faith. 

This  section,  only  adopts  and  applies  the  equitable  rule 
against  persons  suing  or  defending  in  autre  droity  and  extends 
it  to  actions  at  law,  and  so  far  as  this  class  of  actions  is  con- 
cerned, the  same  rule  has  been  applied  to  them  by  the  legis- 
lature since  1830. 

None  of  these  provisions  of  the  code  interferes  or  does  away 
with  the  equitable  rule  in  regard  to  trustees'  costs :  Ist.  Be- 
cause'they  are  not  specified  in  any  of  the  provisions  of  the 
code ;  and  2d,  those  provisions  are  entirely  consistent  with 
the  existence  of  the  equitable  rule  referred  to. 

It  is  true  that  the  code  makes  provision  for  an  extra  allow- 
ance in  cases  in  ^ich  equity  heretofore  granted  such  allow- 
ance to  trustees  and  others.  But  such  allowance  is  not 
given  to  a  trustee  unless  he  is  plaintiff  and  recovers  judg- 
ment. If  he  is  defendant  and  succeeds  in  his  defense,  or  if  he 
is  plaintiff  and  is  defeated,  he  is  not  entitled  to  any  indemnity. 
It  was  never  the  intention  of  the  legislature  to  compel  a 
trustee  to  carry  on  litigation  in  defense,  or  for  the  enforce- 
ment of  the  rights  of  the  person  or  estate  represented,  out  of 
his  own  pocket.  Such  a  rule  would  put  an  end  to  all  trusts, 
for  the  want  of  persons  to  accept  the  burthens  and  responsi- 
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bilities  of  them.  No  man  would  take  on  himself  the  care  of 
the  estates  of  others,  knowing  that  he  mast  bear  the  expenses 
of  litigation  without  indemnity. 

I  entertain  no  doubt  but  that  it  is  still  in  the  power  of 
courts  having  equity  jurisdiction  to  allow  to  trustees  and 
others,  suing  or  defending  in  atUre  droit,  such  reasonable 
counsel  fees  and  disbursements,  in  addition  to  the  costs  given 
by  the  code,  as  they  may  deem  sufficient  to  indemnify  them 
against  loss. 

Nor  do  I  doubt  but  that  such  courts  have  the  power  to' 
award  costs  to  any  Or  all  of  the  persons  made  parties  in 
actions  for  the  construction  of  wills,  and  in  relation  to  char- 
ities, as  they  shall  deem  proper,  the  jurisdiction  of  those, 
courts  to  award  costs  not  having  been  interfered  with  by 
the  code. 

Whatever  may  have  been  the  practice  of  the  English  chan- 
cery, as  to  allowing  trustees'  costs  to  parties  to  actions  for  the 
construction  of  wills  or  relating  to  charities,  other  than  trus- 
tees, or  others  suing  or  defending  in  arUre  droHj  it  was  not 
the  rule  in  this  state,  such  parties  being  allowed  their  taxa- 
ble costs  and  no  more.  {Moi^rell  v.  Dickey^  1  John  Ch.  R. 
153';  Sogers  v.  Boss,  4  id.  608;  Union  Ins.  Co.  v.  Van 
Rensselaer^  4  Paige,  87 ;  Jrvtwy  v.  Be  Kay^  9  id.  533 ; 
Hosack  V.  BogerSy  9  id.  461 ;  Smith  v.  Smithy  4  id.  271.) 

The  code  certainly  has  not  enlarged  the  rules  relating  to 
costs  in  such  cases,  if  it  has  not  restricted  them ;  and  it  fol- 
lows that  the  moving  parties  in  this  case  are  entitled  to  no 
more  costs  than  have  been  allowed  them,  and  the  motion 
must  therefore  be  denied. 

This  view  of  the  case  dispenses  with  the  necessity  of 
examining  the  question  whether  we  have  power  after  judg- 
ment to  make  the  order  moved  for  in  this  case,  without 
directing  a  rehearing. 

I  have  not  thus  far  alluded  to  the  case  of  Downing  v. 
Marshall,  decided  by  this  court  in  December  last  That  was 
a  case  for  the  construction  of  ^  will  which  had  been  heard 
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and  decided  in  this  court  on  appeal,  and  the  parties  were 
allowed  costs,  counsel  fees  and  disbursements  in  the  court 
below,  and  the  question  whether  these  allowances  could  be 
made  was  presented  on  the  appeal,  and  they  were  disallowed, 
the  court  holding  that  there  was  no  authority  to  make  such 
allowances.  Marvin,  J.  delivered  a  very  able  and  elaborate 
opinion,  in  which  he  arrived  at  the  same  conclusion  to  which 
I  have  come  on  this  motion. 
The  motion  should  be  denied. 


All  the  Judges  concurring, 


Motion  denied. 


Okobge  Gillig  v.  Bebtha^  Maass  and  others. 

« 

On  the  6th  of  KoTember,  1851|  B.  M.,  the  wife  of  M.,  was  posseflsed  of  16000 
of  separate  personal  estate,  which  her  husband  desired  to  use  in  his  busi- 
ness. He  owned  certain  real  estate  in  fee,  and  to  obtain  the  money,  and 
to  secure  to  his  wife  the  repaynient  thereof,  he  gare  his  bond  and  mortgage 
to  W.,  who  on  the  same  day  assigned  the  same  to  B.  M.,  on  receiving  the 
$5000  and  paying  it  over  to  the  husband.  The  mortgage  was  duly  record- 
ed, on  the  8th  of  November,  1867.  The  assignment  was  not  put  on  record 
until  NoTcmber  2l8t,  1867,  when  it  was  recorded  in  the  clerk's  office,  in 
the  book  of  mortgages.  B.  M.,  on  the  8d  of  November,  1866,  assigned 
this  mortgage  to  S.  On  the  14th  of  February,  1862,  an  agreement  in  wri- 
ttog  was  made  between  W.  and  one  J.,  by  which,  after  reciting  the  fact 
of  the  execution  of  the  mortgage  to  W.  of  November  6, 1861,  and  that  W. 
«  was  willing  to  enable  M.  **  to  take  up  more  money,  and  to  increase  his 
credit  upon  the  security  of  such  premises,'*  W.  agreed  that  his  "Mortgage 
should  come  after  any  mortgage  that  M.  and  wife  migl\t  thereafter  execute 
to  J.,  for  any  amount  less  than  $8000 ;  and  that  any  such  mortgage  should 
always  have  preferenpe  to,  and  be  paid  before,  the  said  mortgage  of  W. 
This  agreement  was  recorded  in  the  clerk's  office,  in  the  book  of  convey- 
ances, February  28d,  1862.  On  the  18th  of  February,  1862,  M.  and  wife 
executed  a  mortgage  to  J.,  on  the  same  premises,  for  $1500,  which  was 
recorded  February  2l8t,  1862. .  Subsequently,  the  premises  having  been 
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sold  upon  the  foreclosare  of  a  prior  mortgage,  S.  and  J.  claimed  the  sur- 
plus moneys  arising  from  the  sale ;  the  former  as  the  assignee  of  B.  M,| 
and  the  latter  in  his  own  right. 

Eeidj  1.  That  the  mere  circumstance  of  B.  M.  uniting  with  her  husband  in 
the  mortgage  to  J.,  it  being  done  in  ignorance  of  the  iSsct  that  it  was  in- 
tended to  give  such  mortgage  a  preference  over  the  one  held  by  her,  was 
not  a  ground,  in  equity,  for  postponid^  her  mortgage  or  rending  it  subor- 
dinate to  J.'s ;  the  spirit  and  intent  of  the  act,  and  of  the  instrument 
which  she  executed,  being  to  cut  off  her  inchoate  right  of  dower. 

2.  That  the  agreement  between  W.  and  J.  of  February  14th,  1852,  did  not 
dperate  as  a  release  of  the  mortgaged  premises,  the  whole  premises  being 
still  covered  by  the  W.  mortgage,  and  continuing  subject  to  it.  That  it* 
wa^  a  mere  personal  contract  or  covenant,  good  between  the  parties,  if  W. 
had  the  right  to  make  it. 

8.  That  the  revised  statutes,  relative  to  the  proof  and  recording  of  convey- 
ances of  real  estate,  have  no  application  to  an  instrument  like  that  execm- 
ted  between  W.  and  J.  That  it  was  a  paper  not  entitled  to  record ;  aad 
J.  acquired  no  rights  by  recording  it ;  or  if  entitled  to  be  recorded,  it  was 
not  recorded  according  to  law,  and  hence  its  record  was  not  notice  even 
to  subsequent  purchasers ;  nor  did  it  confer  any  priority  over  B.  M.*8 
assignment,  afterwards  duly  recorded. 

4.  That  such  paper  should  have  been  recorded  in  the  book  of  mortgages,  if 
any  where,  to  hi^ve  made  the  record  effectual  as  against  subsequent  homt 
JkU  assignees  or  purchasers  f^om  the  mortgagee.  That  recording  the 
paper  in  the  book  of  deeds  was  not  duly  recording  it,  within  the  meaning  of 
the  recording  acts,  so  as  to  be  constructive  notice  to  a  subsequent  mortgagee 
in  good  faith,  or  to  affect  a  conveyance  subsequently  but  duly  recorded. 

6.  That  S.  the  assignee  and  holder  of  the  senior  mortgage,  executed  by  M, 
to  W.  on  the  6th  of  November,  1861,  was  entitled  to  the  surplus  moneys ; 
that  mortgage  being  prior  in  date  and  in  record,  and  still  retaining  its  orig- 
inal  priority  in  the  hands  of  S.,  and  B.  M.'s  rights  and  those  of  her  assignee, 
not  being  affected  by  the  attempted  record  of  the  agreement  between  W» 
and  J. 

Appeal  from  an  order  of  the  Supreme  Court  for  the  pay- 
ment of  surplus  moneys  in  a  mortgage  foreclosure  suit.  The 
fund  amounted^  to  $1859.99 ;  and  the  only  claimants  were 
the  defendants,  David  Jones  and  Joseph  T.  Schmidt,  each 
of  whom  claimed  the  whole.  The  facts  are  these  :  On  the 
6th  of  November,  1851,  August  F.  Maass  executed,  together 
with  his  wife,  a  mortgage  to  Julius  Walber,  on  certain  real 
estate  in  Williamsburgh,  to  secure  the  payment  of  the  bond* 
of  Maass  for  $5000  with  interest.    The  principal  was  ex- 
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pressed  to  be  payable  on  the  6th  of  November,  1857.  This 
mortgage  was  duly  recorded  on  the  8th  of  November,  1851, 
By  an  assignment  corresponding  in  date  to  the  mortgage, 
Walber  transferred  the  same  to  Mrs.  Bertha  Maass,  one  of  the 
mortgagors.  The  consideration  of  this  assignment  and  trans- 
fer was  the  payment  of  $5000  in  gold  of  her  separate  per- 
sonal estate.  The  instrument  of  assignment  was  not  put  on 
record  until  the  21st  of  November,  1853,  when  it  was  recorded 
in  the  Kings  county  clerk's  office  in  the  book  of  mortgages. 
Afterwards,  Bertha  Maass  assigned  this  mortgage,  by  an 
instrument  dated  and  acknowledged  November  3d,  1855,  to 
the  claimant,  Joseph  T.  Schmidt. 

On  and  about  the  14th  of  February,  1852,  an  agreement 
in  writing  was  entered  into  between  Walber  and  the  claimant 
Jones,  which,  after  reciting  the  fact  of  the  execution  of  the 
mortgage  to  Walber,  of  the  date  of  6th  November)  1851, 
proceeds  thus  :  '^  And  whereas  the  said  Julius  Walber  is 
willing  to  enable  the  said  August  F.  Maass  to  take  up  more 
money,  and  to  increase  his  credit  upon  the  security  of  said 
premises :  Now  in  consideration  of  the  premises  and  of  the 
sum  of  one  dollar  in  hand  paid  to  said  Walber  by  said  Jones^ 
the  receipt  whereof  is  hereby  acknowledged,  said  Walber 
agrees  that  his  said  mortgage,  above  described,  shall  come 
after  any  mortgage  that  said  Maass  and  wife  may  hereafter 
execute  to  said  Jones  for  any  amount  less  than  three  thousand 
dollars  ;  and  such  mortgage  or  mortgages  hereafter  to  be 
made  and  executed  in  favor  of  said  Jones  for  any  amount  less 
than  three  thousand  dollars,  shall  always  have  preference 
before  the  said  mortgage  of  Walber  above  described,  and 
shall  always  be  paid  before  said  $5000  mortgage  held  by 
Walber/'  This  agreement  was  recorded  in  the  clerk's  office 
of  Kings  county,  in  the  book  of  conveyanceSj  on  the  S3d  of 
February,  1852. 

On  the  18th  of  February,  1852,  Maass  and  wife  executed  a 
mortgage  to  the  claimant  Jones  on  the  same  premises,  which 
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sold  apon  Ifhe  foreclosure  of  a  prior  mortgage,  S.  and  J.  claimed  the  snr- 
plus  moneys  arising  from  the  sale ;  the  former  as  the  assignee  of  B.  M.^ 
and  the  latter  in  his  own  right. 

Beldf  1.  That  the  mere  circumstance  of  B.  M.  uniting  with  her  husband  in 
the  mortgage  to  J.,  it  being  done  in  ignorance  of  the  iisct  that  it  was  in- 
tended to  give  such  mortgage  a  preference  over  the  one  held  by  her,  was 
not  a  ground,  in  equity,  for  postponid^  her  mortgage  or  rending  it  subor- 
dinate to  J.'s ;  the  spirit  and  intent  of  the  act,  and  of  the  instrument 
which  she  executed,  being  to  cut  off  her  inchoate  right  of  dower. 

2.  That  the  agreement  between  W.  and  J.  of  February  14th,  1852,  did  nol 
dperate  as  a  release  of  the  mortgaged  premises,  the  whole  premises  being 
still  covered  by  the  W.  mortgage,  and  continuing  subject  to  it.  That  it' 
was  a  mere  personal  contitict  or  covenant,  good  between  the  parties,  if  W. 
had  the  right  to  make  it. 

8.  That  the  revised  statutes,  relative  to  the  proof  and  recording  of  convey- 
ances of  real  estate,  have  no  application  to  an  instrument  like  that  execs- 
ted  between  W.  and  J.  That  it  was  a  paper  not  entitled  to  record  ;  and 
J.  acquired  no  rights  by  recording  it ;  or  if  entitled  to  be  recorded,  it  was 
not  recorded  according  to  law,  and  hence  its  record  was  not  notice  even 
to  subsequent  purchasers ;  nor  did  it  confer  any  priority  over  B.  H.'b 
assignment,  afterwards  duly  recorded. 

4.  That  such  paper  should  have  been  recorded  in  the  book  of  mortgages,  if 
any  where,  to  h^ve  made  the  record  effectual  as  against  subsequent  bona 
JkU  assignees  or  purchasers  from  the  mortgagee.  That  recording  the 
paper  in  the  book  of  deeds  was  not  duly  recording  it,  within  the  meaning  of 
the  recording  acts,  so  as  to  be  constructive  notice  to  a  subsequent  mortgagee 
in  good  faith,  or  to  affect  a  conveyance  subsequently  but  duly  recorded. 

6.  That  S.  the  assignee  and  holder  of  the  senior  mortgage,  executed  by  M. 
to  W.  on  the  6th  of  November,  1861,  was  entitled  to  the  surplus  moneys ; 
that  mortgage  being  prior  in  date  and  in  record,  and  still  retaining  its  orig- 
inal priority  in  the  hands  of  S.,  and  B.  M.'s  rights  and  those  of  her  assignee, 
not  being  affected  by  the  attempted  record  of  the  agreement  between  W» 
and  J. 

Appeal  from  an  order  of  the  Supreme  Court  for  the  pay- 
ment of  surplus  moneys  in  a  mortgage  foreclosure  suit.  Tho 
fund  amounted^  to  $1859.99 ;  and  the  only  claimants  were 
the  defendants,  David  Jones  and  Joseph  T.  Schmidt,  each 
of  whom  claimed  the  whole.  The  facts  are  these  :  On  the 
6th  of  Novemher,  1851,  August  F.  Maass  executed,  together 
with  his  wife,  a  mortgage  to  Julius  Walber,  on  oertain  real 
estate  in  Williamshurgh,  to  secure  the  payment  of  the  bond* 
of  Maass  for  $5000  with  inteirest.    The  principal  was  ex-* 
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pressed  to  be  payable  on  the  6th  of  November,  1857.  This 
mortgage  was  duly  recorded  on  the  8th  of  November,  1851. 
By  an  assignment  corresponding  in  date  to  the  mortgage, 
Walber  transferred  the  same  to  Mrs.  Bertha  Maass,  one  of  the 
mortgagors.  The  consideration  of  this  assignment  and  trans- 
fer was  the  payment  of  $5000  in  gold  of  her  separate  per- 
sonal estate.  The  instrument  of  assignment  was  not  put  on 
record  until  the  21st  of  November,  1853,  when  it  was  recorded 
in  the  Kings  county  clerk's  office  in  the  book  of  mortgages. 
Afterwards,  Bertha  Maass  assigned  this  mortgage,  by  an 
instrument  dated  and  acknowledged  November  Sd,  1855,  to 
the  claimant,  Joseph  T.  Schmidt. 

On  and  about  the  14th  of  February,  1852,  an  agreement 
in  writing  was  entered  into  between  Walber  and  the  claimant 
Jones,  which,  after  reciting  the  fact  of  the  execution  of  the 
mortgage  to  Walber,  of  the  date  of  6th  November^  1851, 
proceeds  thus  :  ^*  And  whereas  the  said  Julius  Walber  ig 
willing  to  enable  the  said  August  F.  Maass  to  take  up  more 
money,  and  to  increase  his  credit  upon  the  security  of  said 
premises :  Now  in  consideration  of  the  premises  and  of  the 
sum  of  one  dollar  in  hand  paid  to  said  Walber  by  said  Jones, 
the  receipt  whereof  is  hereby  acknowledged,  said  Walber 
agrees  that  his  said  mortgage,  above  described,  shall  come 
after  any  mortgage  that  said  Maass  and  wife  may  hereafter 
execute  to  said  Jones  for  any  amount  less  than  three  thousand 
dollars  ;  and  such  mortgage  or  mortgages  hereafter  to  be 
made  and  executed  in  favor  of  said  Jones  for  any  amount  less 
than  three  thousand  dollars,  shall  always  have  preference 
before  the  said  mortgage  of  Walber  above  described,  and 
shall  always  be  paid  before  said  $5000  mortgage  held  by 
Walber."  This  agreement  was  recorded  in  the  clerk's  office 
of  Kings  county,  in  the  book  of  conveyances,  on  the  23d  of 
February,  1852. 

On  the  18th  of  February,  1852,  Maass  and  wife  executed  a 
mortgage  to  the  claimant  Jones  on  the  same  premises,  which 
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were  a  brewery,  to  secure  the  payment  of  Maass'  bond  to 
Jones  for  $1500  and  interest,  on  or  before  the  30th  of  Sep- 
tember, 1852  ;  which  mortgage  was  acknowledged  on  the 
19th  of  February,  1852,  and  recorded  on  the  21st  of  February, 
1852.  This  mortgage,  by  agreement  between  Jones  and  Maass, 
was  given  to  secure  Jones,  (who  was  a  maltster,)  for  advances 
of  malt  and  hops  furnished  by  him,  or  to  be  furnished  to 
Maass,  (a  brewer,)  and  any  indebtedness  of  Maass  to  Jones, 
by  reason  of  malt  and  hops  furnished  him  before  or  after  the 
date  of  the  mortgage.  Mrs.  Maass,  at  the  time  of  joining  in 
the  execution  of  this  mortgage,  had  not  any  knowledge  or 
notice  of,  nor  was  she  in  any  way  privy  to,  the  agreement 
between  Walber  and  Jones,  or  the  fact  that  Jones's  mortgage 
was  intended  to  have  a  preference  over  that  held  by  her.  No 
statement  was  made  or  any  act  done  by  her  which  misled  or 
deceived  Jones  ;  and  the  latter  took  the  agreement  from 
Walber  without  requiring  the  production,  at  the  time,  of  the 
bond  and  mortgage  that  had  been  given  to  him. 

Jones  commenced  dealing  with  Macuis  in  November,  1851, 
by  furnishing  him  malt  and  hops  on  account ;  and  he  made 
advances  of  malt  and  hops  to  Maass,  until  the  death  of  the 
latter,  which  occurred  in  November,  1853.  The  amount  of 
Maass'  indebtedness  to  him  at  the  date  of  his  $1500  mortgage, 
was  $2178.59.  After  the  mortgage  was  given,  and  from  its 
date  to  Maass'  death,  Jones  advanced  to  him  some  $7823, 
and  Maass  paid  in  cash  on  the  account  some  $7357,  leaving 
but  about  $465  of  all  the  subsequent  advances  unpaid.  After 
September  30th,  1852,  the  date  of  the  maturity  of  his  mort* 
gage,  Jones  received  from  Maass  on  account  some  $6300. 

The  surplus  moneys  claimed  arose  upon  the  foreclosure  and 
sale  under  a  prior  mortgage  of  the  same  premises  mortgaged 
to  Walber  in  November,  1851,  and  to  Jones  in  February, 
1852  ;  the  defendant  Schmidt  claiming  as  the  assignee  of 
Mrs.  Maass,  and  the  defendant  Jones,  in  her  own  right. 

The  court  at  special  term  made  an  order  declaring  Jones 
entitled  to  the  surplus  moneys,  and  directing  them  to  be  paid 
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to  him,  and  that  the  oosts  of  the  proceeding  he  paid  hy 
Schmidt. 

On  appeal  to  the  general  term  this  order  was  reversed ; 
and  it  was  farther  ordered  that  the  moneys  he  paid  to  the 
claimant  Schmidt,  and  that  Jones  pay  the  costs  of  the  appeal, 
which  were  fixed  at  $20. 

From  this  order  of  the  general  term  Jones  appealed  to  this 
court. 

A.  J,  Parker y  for  the  appellant 

I.  Begarding  Mrs.  Maass  as  the  hona  fide  holder  of  the 
"Walber  mortgage  at  the  time  of  her  execnting  the  mortgage 
to  Jones  of  the  same  property,  ^^  with  all  her  estat-e,  title  and 
interest,  claim  and  demand,  at  law  and  in  equity,  in  and  to 
the  mortgaged  premises,''  she  can  not  he  allowed  in  equity 
to  set  up  the  Walber  mortgage  to  the  prejudice  of  Jones. 
The  necessary  effect  of  her  uniting  in  the  mortgage,  duly 
acknowledged  according  to  the  statute,  is  to  postpone  or  ren- 
der suhordinate  her  mortgage  to  his.  This  is  no  separation 
of  the  debt  from  the  security,  which  was  the  ground  of  the 
decision  in  Aymar  v.  BiUj  (5  John.  Ch.  B.  570.)  ^e  later 
decision,  of  WiUiams  v.  Thom^  (11  Paige,  459,  465,)  is 
expressly  in  point.  Whatever  right  she  had,  whether  fee, 
dower  or  lien,  open  or  secret,  legal  or  equitable  in  the  prem- 
ises, was  covered  by  the  words  as  it  was  the  spirit  and  intent 
of  the  mortgage.  {Jackson  v.  WiUard^  4  John.  41 ;  Otter 
V.  LardvauXy  39  Eng.  Law  and  Eq.  611 ;  Mickles  v.  Foum^ 
send,  18  N.  Y.  B.  675.) 

II.  Mrs.  Maass  concealing  the  existence  of  her  unrecorded 
assignment,  and  not  only  assenting  to  but  joining  in  the 
mortgage  to  Jones,  on  the  faith  of  which  Jones  made  the 
advances,  is  estopped  from  setting  up  her  claim  to  defeat  his 
mortgage.  (1  Story's  Eq.  Juris.  §  390;  Lee  v.  Porter, 
5  John.  Ch.  271 ;  Storra  v.  Barker,  6  id.  167;  L'Amoreux 
V.  ViscJier,  2  Comst,  281.)    The  referee  finds  that  this  neg-* 
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lect  of  her's  misled  and  deceived  Jones  as  to  the  ownership 
of  the  Walber  mortgage^  and  such  was  its  natural  and  legal 
eflfect. 

III.  By  leaving  the  mortgage  standing  on  the  record  in 
the  name  of  Walber,  Mrs.  Maass  authorized  any  person  to 
deal  with  him  as  the  owner.  (1  Story's  Eq.  Juris.  §  390 ; 
James  v.  Johnson^  6  John.  Ch.  417,  427 ;  Vanderkemp  y. 
Shelton,  11  Paige,  28, 38 ;  Reed  v.  Marble,  10  id.  409 ;  N.  T. 
Life  Ins,  and  Trust  Co.  v.  Smithy  2  Barb.  Ch.  82.) 

lY.  The  assignment  by  Walber  to  Mrs.  Maass  not  being 
recorded,  was  void  as  against  Jones'  mortgage,  first  recorded. 
(See  recording  act,  1  K.  S.  756,  §§  1,  2,  43,  44.)  In  Van- 
derkemp V.  SheltoUf  (11  Paige,  28,)  it  is  held  that  the 
revised  statutes  of  1830  extended  the  recording  act  to  as- 
signments of  mortgages.  •  The  case  of  James  v.  Morey, 
(2  Cowen,  246,)  referred  to  by  Judge  Emott,  was  prior  to 
the  law  of  1830  requiring  assignments  of  a  mortgage  to  be 
recorded.     (See  note  to  2  Barb.  Ch:  B.  82,  84.) 

y.  It  was  immaterial  as  to  Mrs.  Maass  whether  the  agree- 
ment between  Jones  and  Walber  was  recorded.  It  is  only 
against  a  subsequent  purchaser  from  Walber,  without  notice, 
that  this  record  would  be  material.  {Mills  v.  Comstocky 
fi  John,  Ch.  214,  221.)  But  the  agreement  was  duly  re- 
corded as  a  conveyance.  (Recording  act,  1  B.  S.  756,  §§  1, 
2,  38.)  It  is  within  the  terms  of  §  38,  as  an  instrument  by 
which  the  title  to  real  estate  may  be  affected  in  law  or  equity. 
It  is  absolute  in  its  terms  and  not  intended  as  a  mortgage. 
It  is  a  release  of  a  priority,  not  conditional  but  absolute.  In 
Vanderkemp  v.  Shelion,  (11  Paige,  28,)  referred  to  by 
Judge  Emott,  the  question  as  to  the  recording  as  a  convey- 
ance was  not  raised.  The  cases  cited  by  Judge  Emott  are 
mistaken ;  the  case  cited  ■  as  18  John.  544,  is  Beekman  v. 
Frost,  the  same  on  appeal  as  1  John.  Oh.  300,  (not  30,)  but 
page  554  cited  by  the  judge  is  the  ai'gument  of  counsel, 
which  is  overruled,  page  563,  where  the  court  hold,  with  the 
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Chancellor,  that  the  record  though  erroneoiu,  where  the  error 
was  that  of  the  clerk,  was  good  for  the  amoant  stated  in  it ; 
,  and  that  the  partj  was  not  to  be  prejudiced  by  the  mistake 
of  the  clerk. 

YI.  The  special  term  correctly  held,  that  the  payments  by 
Haass  to  Jones  subsequent  to  the  maturity  of  the  mortgage 
to  Jones  were  not  applicable  on  account  of  the  mortgage. 
It  distinctly  appears  that  these  payments  were  on  account 
of  further  sales  from  Jones  to  Haass.  As  this  is  an  appeal 
from  an  order  after  judgment,  and  not  from  aJudgmetUy  the 
facts  are  reviewable  in  this  court  as  well  as  the  law.  We  are 
not  confined  to  the  findings  of  the  referee.  (Bates  v.  Vbor^ 
heesy  20  N.  Y.  R.  625,  8 ;  Oriacom  v.  Mayor  of  N.  T. 
2  Eem.  586,  8 ;  Code,  §  272,  268,  348.)  The  creditor  has 
the  right  to  apply  a  general  payment  to  either  of  several 
demands  against  his  debtor,  as  he  elects.  (Pattieon  y. 
Hull^  9  Cowen,  747,  765;  Van  Rensselaer  v.  Roberts^ 
5  Denio,  470.)  And  such  appropriation  is  binding  on  all 
parties,  whether  principals,  sureties  or  guarantors.  {Alien  v. 
Cidver^  3  Denio,  290.) 

YII.  The  referee  erred  in  not  permitting  the  counsel  for 
Jones  to  read  from  the  ledger  the  debit  side  of  the  account 
of  Haass,  after  the  counsel  for  Hrs.  Haass  had  procured  the 
introduction  of  the  ledger  and  had  read  the  credit  side  of  the 
account.  Also  in  not  permitting  the  counsel  for  Jones  to 
prove  what  became  of  the  property  covered  by  the  chattel 
mortgage,  and  whether  he  had  received  any  payment  on 
account  of  the  chattel  mortgage.  The  inquiries  made  on  the 
other  side  had  made  the  proposed  explanation  necessary  and 
proper. 

YIII.  The  order  should  be  reversed  and  an  order  made 
giving  the  surplus  to  David  Jones  on  his  mortgage,  with 
costs.  If  the  court  think  it  is  not  a  proper  case  for  a  final 
order  of  reversal,  then  a  further  reference  should  be  ordered 
with  a  view  to  ascertaining  further  facts. 
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M.  L,  Townsend,  for  the  respondent  Schmidt. 

• 

I.  The  mortgage  to  ^alber  (now  in  the  hands  of  the 
respondent  Schmidt)  is  prior  in  date  and  prior  in  record  to 
that  given  to  the  appellant  Jones ;  and  still  retains  its  original 
priority  in  the  hands  of  the  respondent  This  mortgage  and 
the  bond  accompanying  it  were  assigned  by  Walber  to  Mrs. 
Maass,  November  6,  1851,  by  assignment  in  writing  duly 
acknowledged,  and  for  the  consideration  of  $5000  cash  paid 
by  her  to  Walber.  This  assignment  was  recorded  in  the 
book  of  mortgages  November  21,  1853 ;  and  the  bond  and 
mortgage  were  assigned  by  her  to  the  respondent  by  assign- 
ment in  writing,  November  3,  1855. 

II.  The  assignment  by  Walber  to  Mnsk  Maass  vested  in 
her  the  whole  legal  and  equitable  title  to  the  bond  and  mort- 
gage ;  and  it  was  only  necessary  for  her  to  record  that  assign- 
ment, (if  at  all,)  to  protect  herself  against  a  subsequent 
assignment  of  the  bond  and  mortgage  by  Walber  to  a  pur- 
chaser, whose  assignment  should  be  first  duly  recorded,  and 
who  should  purchase  ia  good  faith  and  for  a  valuable  consid- 
eration, (within  the  meaning  of  the  recording  acts.)  (1  B.  S. 
756,  §  1.)  It  was  not  necessary  for  her  to  record  the 
assignment,  in  order  to  protect  herself  against  a  subsequent 
conveyance  or  mortgage  from  Maass,  for  the  recording  stat- 
utes only  apply  to  sticcessive  purchasers  from  the  same 
seller,  {Baynor  v.  WUson^  6  Hill,  469.)  And  the  record 
of  the  assignment  of  the  mortgage  would  only  be  constructive 
notice  of  such  assignment,  as  against  subsequent  assignees  of 
the  mortgagee.  {N.  Y.  Life  Ins.  dc.  Co.  v.  Smithy  2  Barb. 
Ch.  B.  82.) 

III.  The  agreement  between  Walber  and  Jones  of  the 
14th  February,  1852,  is  not  an  assignment  of  the  bond  and 
mortgage  to  Jones,  nor  can  it  be  regarded  as  an  assignment 
of  any  interest  in  the  mortgage,  within  the  meaning  of  the 
recording  acts,  so  as  if  properly  first  recorded  to  render  void 
the  prior  unrecorded  assignment  to  Mrs.  Maass.    The  agree- 
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ment  does  not  by  its  terms,  (nor  did  the  parties  intend  that 
it  should,)  transfer  to  Jones  the  bond  secnred  by  the  mort* 
gage,  nor  any  interest  in  it;  '^an  assignment  of  a  mortgage 
without  the  debt  is  without  meaning  and  void.''  (4  Kent, 
194,  and  cases  there  cited ;  Aymar  t.  Bill,  5  John.  Ch.  B. 
570.)  A  purchaser  within  the  meaning  of  the  registry  act, 
'^must  acquire  the  legal  title,  as  well  as  an  equitable  right 
to  the  property."  {Peahody  v.  Fentony  3  Barb.  Ch.  B.  451.) 
Jones,  by  this  agreement,  got  no  title  to  the  bond  and  mort- 
gage— no  legal  title,  because  of  the  terms  of  the  agreement, 
and  because  the  debt  could  not  reside  in  one  person  while  the 
security  was  in  another — no  equitable  title  or  right,  because 
the  agreement  was  a  fraud  upon  Mrs.  Maass  who  owned  the 
bond  and  mortgage  and  had  them  in  her  possession  at  the 
time,  and  who  was  not  priry  to  the  agreement,  and  had  no 
knowledge  of  it. 

lY.  Jones,  by  this  agreement,  (if  he  can  be  regarded  as  a 
purchaseVy)  was  not  a  bona  Jlde  purchaser^  in  good  faith, 
within  the  meaning  of  the  recording  act.  At  the  time  this 
agreement  was  made  Mrs.  Maass  had  the  bond  and  mortgage 
in  her  possession ;  they  were  chattels,  no  written  assignment 
was  necessary  to  transfer  them.  Jones  did  not  therefore  use 
proper  diligence  and  care  in  treating  with  Walber,  as  the 
owner,  without  requiring  the  production  by  Walber,  at  the 
time,  of  the  bond  and  mortgage ;  the  highest  evidence  of  his 
title,  if  he  had  any.  As  is  said  in  James  v.  Morey,  (2  Cowen, 
289,)  ^^  The  registry  of  the  original  mortgage  was  notice  to 
him  of  its  existence.  If  he  will  deal  without  asking  for  the 
mortgage,  he  comes,  without  a  semblance  of  equity,  to  de- 
mand that  the  prior  hona  fide  assignee  shall  be  postponed  to 
his  claim.  When  the  mortgagee  makes  a  second  assignment, 
the  assignee  knows  that  a  prior  assignment  may  have  been 
made,  and  consequently  must,  as  to  that  fact,  repose  on  the 
integrity  of  his  assignor.  If  he  should  be  deceived,  it  is 
more  equitable  that  he  should  suffer  than  to  divest  the  right 
of  the  first  assignee,  who  had  acquired  the  legal  estate/'    In 
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Brown  y.  Slydenburghj  (3  Seld.  141,)  the  holder  of  a  bond 
and  mortgage  assigned  them  to  a  third  person  to  secure  a 
loan,  (the  assignment  was  not  recorded,)  and  subsequently 
received  from  the  mortgagor  a  conveyance  of  the  premises, 
and  executed  a  discharge  of  the  bond  and  mortgage.  The 
court  held,  not  only  that  the  land  still  continued  subject  to  the 
mortgage,  but  say,  ^^that  if  the  conveyance  was  made,  and  the 
discharge  received,  vnthout  the  production  of  the  bond  and 
mortgage^  this  circumstance  was  a  suspicious  one  and  suffi- 
cient to  put  the  mortgagor  upon  inquiry,  and  unexplained, 
to  render  him  chargeable  with  knowledge  of  the  fraud,  and  in 
equity  still  liable  upon  his  bond/'  Apd  we  respectfully  sub- 
mit that  the  view  taken  by  the  court  below,  in  the  opinion 
at  general  term,  does  not  answer  this  point;  for  although 
the  referee  may  have  found  that  Jones  took  his  agreement 
with  Walber  and  the  mortgage  from  Maass  in  good  faithy 
the  question  is  one  of  laWy  dependent  upon  all  the  circum- 
stances^ and  the  finding  of  the  referee  would  not  be  conclusive ; 
moreover^  it  is  evident  that  the  referee,  by  his  finding,  means 
merely  that  Jones  took  the  agreement  with  Walber  in  good 
faiihy  in  that  he  supposed  that  Walber  was  the  owner  of  the 
prior  mortgage  and  heid  a  right  to  make  the  agreement,  and 
that  he  took  the  mortgage  in  good  faith  in  that  he  supposed 
he  had  obtained  priority  by  virtue  of  the  agreement.  But 
the  fact  that  Walber  had  not  the  bond  and  mortgage  in  his 
possession  at  the  time  was  enough  to  put  Jones  upon  inquiry, 
and  renders  his  transaction  with  Walber  wanting  in  the  ele- 
ment of  good  faith  in  law. 

Y.  Jones  is  not  a  pt^rchaser  for  a  valuable  consideration^ 
within  the  meaning  of  the  recording  act.  .  The  object  of  the 
Walber  agreement,  as  expressed  in  the  recital,  was  *^  to  enable 
Maass  to  take  up  more  money,  and  to  increase  his  credit  upon 
the  security  of  the  premises ;"  or,  as  appears  from  the  testi- 
mony in  the  case,  to  enable  Maass  to  obtain  a  credit  from 
Jones  for  malt  and  hops,  to  be  advanced  by  Jones  to  Maass 
subsequently.    Walber,  in  effect,  agrees  that  if  Jones  fur- 
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Dishes  the  credit,  by  maldDg  the  advances  to  ICaass,  and 
Maass  and  wife  shall  ezecnte  a  mortgage  to  him  for  that 
purpose,  that  mortgage  so  executed  shall  have  priority. 
Jones  by  subsequently  taking  the  mortgage,  and  fixing  the 
amount  with  Maass  at  $1500,  and  the  time  for  its  payment 
September  30,  1852,  himself  fixed  the  amount  of  credit  he 
was  willing  to  give  Maass,  and  limited  the  time  of  the  credit. 
The  agreement  which  Jones  made*  with  Maass  at  the  time  he 
took  the  mortgage,  as  to  the  purposes  for  which  he  was  to 
hold  it,  as  testified  to  by  Jones  and  found  by  the  referee, 
viz.  ''to  secure  Jones  for  advances  of  malt  and  hops  furnished 
by  him,  or  to  be  furnished,  to  Maass,  and  any  indebtedness 
of  Maass  to  Jones  by  reason  of  malt  and  hops  furnished  him, 
before  or  after  the  date  of  the  mortgage,"  was  not  in  accord- 
ance with  the  Walber  agreement.  The  agreement  of  Wal- 
ber  was  a  voluntcary  surrender  of  his  right  to  priority, 
for  an  esq>re89ed  purpose,  to  wit,  to  give  Maass  a  eredii 
for  a  specified  sum^  and  for  a  specified  tinier  (as  fixed  by 
Jones  and  Maass  in  the  mortgage.)  It  was  not  to  pay  or 
secure  an  old  indebtedness  of  Maass  to  Jones,  for  malt  and 
hops  previously  furnished,  to  the  amount  of  $2178.59,  which 
Walber  had  no  knowledge  of,  nor  to  secure  **any  indebted- 
ness of  Maass  to  Jones  by  reason  of  malt  and  hops  famished," 
or  credit  given  for  an  indefinite  length  of  time.  The  relation 
of  Walber  to  Jones  by  the  agreement  between  them  became 
that  of  surety  for  Maass'  benefit,  and  before  Jones  can  claim 
any  right  at  law  or  in  equity,  even  against  Walber,  the 
agreement  must  be  strictly  complied  with  by  Jones.  The 
agreement,  therefore,  which  Jones  made  with  Maass,  under 
which  he  now  claims  to  hold  his  mortgage,  is  a  fraud  upon 
Walber,  and  gives  Jones  no  right  in  equity  to  set  up  his 
mortgage  against  the  Walber  mortgage,  and  to  ask  that  the 
latter  (whether  in  the  hands  of  Walber  or  his  assigns)  should 
b^  postponed  to  the  former.  In  so  far,  at  least,  as  he  took 
and  now  claims  to  hold  the  mortgage  to  secure  the  antece* 
dent  debt  of  Maass  of  $2178.59,  he  can  not  claim  the  proteo* 
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tion  of  the  recording  act,  and  can  not  hold  it,  as  secnrity  foi 
that  indehtedness,  as  against  even  Walber ;  much  less  against 
Mrs.  Maass  or  her  assignee,  the  respondent  {Dickerson  v. 
TilUnghaatj  4  Paige,  215.) 

YI.  The  Walber  agreement  was  not  the  subject  of  record ; 
and  its  record  could  give  Jones  no  rights  thereby.  This 
agreement  was  not  a  conveyance,  either  absolute  or  condi- 
tional, of  real  estate.  Walber,  as  mortgagee,  had  no  interest 
in  the  estate  which  he  could  convey^  (4  Kent,  163,  and  cases 
there  cited,)  and  the  agreement  did  not  by  its  terms,  and 
could  not  grant  or  convey  to,  or  vest  in  Jones,  any  right, 
title  or  interest,  in  the  premises.  We  have  shown  that  the 
agreement  was  not  an  assignment  of  the  bond  and  mortgage, 
nor  of  any  interest  in  it.  But  the  learned  judge,  in  his 
opinion  at  special  term,  says,  ^'  that  it  operated  as  a  reletise 
to  Jones  of  the  mortgaged  premises  to  the  extent  of  his 
mortgage.''  ,  If  this  be  so,  it  is  not  benefitted  by  the  record- 
ing act,  for  that  act  applies  only  (if  at  all)  as  between  two 
assignmtnts  of  the  bond  and  mortgage^  and  not  as  between 
an  assignment  of  the  bond  and  mortgage  and  a  conveyance, 
or  a  release  of  the  mortgaged  premises.  But  how  can  the 
agreement  operate  as  a  release  of  the  mortgaged  premises  ? 
The  whole  premises  were  still  covered  by  the  Walber  mort- 
gage, and  continued  subject  to  it — no  specific  portion  of 
them  was,  by  this  agreement,  taken  out,  granted,  bargained, 
sold  or  released  to  Jones.  The  premises  consisted  of  four 
lots— which  one  was  released  from  the  effects  of  the  Walber 
mortgage  ?  or  what  portion  of  the  debt  was  not  secured  by 
the  mortgaged  premises  ?  As  respects  the  agreement,  it  was 
a  personal  contract  or  covenant,  (good  between  the  parties, 
if  Walber  had  a  right  to  make  it,)  but  in  no  way  affecting 
the  title  to  real  estate^  nor  benefitted  by  the  recording  act. 
The  following  cases  are  cited  as  furnishing  some  authority 
upon  this  point :  In  Jackson  v.  Hopkins^  (18  John.  487,) 
it  is  held)  that  a  power  of  attorney  to  demand  and  receive  a 
debt  secured  by  a  mortgage,  and  to  execute  a  release  and 
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dischaiige  thereof^  is  not  within  the  (then  recording)  act  con« 
ceming  deeds.  In  Jackson  v.  Bicharch,  (6  Cowen,  617^)  a 
deed  to  A.  was  executed  and  recorded,  and  afterwards  she 
put  on  record  an  instrument  stating  that  she  never  accepted 
it-^held  a  paper  not  entitled  to  record.  In  WilHama  r. 
Biahapj  (Hoff.  Ch.  B.  359^)  it  is  held,  that  a  power  to  assign 
mortgages,  is  not  within  the  registry  act,  and  its  record  is 
neither  evidence  nor  notice.  The  record  as  a  deed  of  an 
absolute  deed,  intended  as  a  mortgage,  is  not  notice  to  a  sub-* 
sequent  grantee  or  mortgagee.  ( WhUe  v.  Moare,  1  Paige, 
551 ;  Dey  t.  Dunham^  2  John.  Ch.  182 ;  N.  T.  Life  Ins. 
Co.  V.  Whttcy  17  N.  Y.  Rep.  469.) 

YII.  It  was  not  necessary  for  Mrs.  Maass  to  have  recorded 
the  assignment  by  Walber  to  her,  in  order  to  protect  herself 
against  the  subsequent  agreement  between  Walber  and  Jones, 
even  if  that  agreement  can  be  construed  as  an  ^* cusignment" 
of  the  mortgage,  or  an  interest  in  it,  as  held  by  the  general 
term.  The  recording  statutes-  do  not  declare  a  prior  tmre- 
corded  '^  assignment  of  a  mortgage,''  void  as  against  a  sub- 
sequent assignment  first  recorded;  and  the  act  must  be 
construed  strictly*  Before  the  revised  statutes  of  1830,  the 
record  of  an  assignment  of  a  mortgage  was  not  notice  to  any 
one  of  its  existence,  (James  v.  Morey^  2  Cowen,  246,)  while 
now,  if  such  an  assignment  comea  within  the  statutory  defi- 
nition of  "conveyance,"  (1  B.  S.  762,  §  38,)  yet,  the  prefer- 
ence over  the  holder  of  a  prior  unrecorded  conveyance  given 
by  the  same  statute,  is  only. to  a  purchaser  of  ^^reaX  estate" 
conveyed  by  such  ^^ conveyance*'  and  not  to  a  purchase  of 
the  ^^  conveyance^*  which  an  assignee  of  a  mortgage  would 
be,  (1  B.  B.  756,  §  1 ;)  and  what  is  meant  by  ^^real  estate 
is  defined  in  the  same  statute  (1  B.  S.  762,  §  36,)  as  "lands, 
tenements  and  hereditaments,"  which  does  not  include  mort- 
gages. We  submit  that  these  considerations  are  overlooked 
by  the  general  term,  and  by  the  Chancellor  in  Vanderkemp 
V.  Shdtony  (11  Paige,  28.)  No  necessity  exists  for  record- 
ing an  assignment  of  a  mortgage.    The  mortgage  is  itself  a 
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chattel,  (Power  v.  Lester,  23  N.  Y.  Bep.  531 ;)  no  written 
assignment  is  necessary  to  pass  the  title.  It  may  be  trans- 
ferred by  mere  delivery ;  and  possession  famishes  the  highest 
evidence  of  title. 

VIII.  But  if  the  Walber  agreement  was  the  subject  of 
record,  it  should  have  been  recorded  in  the  book  of  mort- 
gages, instead  of  conveyances ;  and  its  record  in  the  book  of 
conveyances  is  not  notice,  and  gives  Jones  no  rights,  by 
virtue  of  the  record.  If  the  recording  acts  can  be  enlarged 
so  as  by  construction  to  make  them  apply  to  assignments 
of  mortgages,  then,  by  the  same  power  of  construction  and 
with  greater  reason,  assignments  of  mortgages,  (if  recorded 
at  all,)  should  be  recorded  in  the  book  of  mortgages,  and 
every  subsequent  assignment,  or  quasi  assignment^  (Walber 
agreement,)  in  order  to  defeat  the  prior  assignment  by  virtue 
of  the  recording  act,  must  be  recorded  in  the  same  book. 
This  has  been  the  universal  practice  since  assignments  of 
mortgages  have  been  recorded — no  layman,  much  less  a  law- 
yer, ever  thinks  of  looking  in  the  book  of  conveyances  to  see 
if  a  mortgagee  has  made  an  assignment  of  his  mortgage. 
(Vnnderkemp  v.  Shelton,  11  Paige,  28.)  It  is  well  settled, 
that  if  a  deed  is  not  authorized  or  required  to  be  recorded, 
or  if  the  registiy  is  not  in  compliance  with  the  law,  the  act 
of  recording  is  a  nullity,  and  then  a  subsequent  purchaser  is 
affected  only  by  such  actual  notice  as  would  amount  to  a 
fraud.  (1  Story's  Eq.  Jur.  §  404;  Frost  v.  Beehman, 
1  John.  Oh.  300 ;  18  John.  544 ;  Astor  v.  Wells,  4  Wheat. 
466 }  N.  Y.  Life  Ins.  Co.  v.  White,  17  N.  T.  Rep.  469.) 
The  recording  as  a  deed,  of  an  absolute  deed,  intended  as  a 
mortgage,  is  not  notice  to  a  subsequent  grantee  or  mortgagee. 
( White  V.  Moore,  1  Paige,  551 ;  Dey  v.  Dunham,  2  John. 
Ch.  182 ;  Warner  v.  Winelow,  1  Sandf.  Ch.  430 ;  James  v. 
-Sfore^,  2  Cowen,  246.)  If  an  absolute  conveyance  and  the 
defeasance  be  recorded  in  the  book  of  deeds,  they  are  not 
constructive  notice  of  the  mortgage.     (Jackson  v.  Van  VaU 
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lenburgh,  8  Gowen^  260 ;  Broum  v.  Dean,  3  Wend.  208 ; 
Grimstont  t.  Cbrfer,  3  Paige,  421.) 

IX.  The  mere  act  of  Mrs.  Maass,  in  joining  with  her  hns- 
band  in  executing  the  mortgage  to  Jones,  did  not  estop 
her  (much  less  her  assignee  Schmidt)  from  claiming  priority 
over  Jones,  (a.)  As  owner  of  the  Walber  mortgage  merdyj 
she  had  no  interest  in  the  property  which  she  could  mortgage ; 
a  mortgagee's  interest  is  hat  a  chattel  interest.  (Powet  v. 
Le^eTj  23  N.  Y.  Bep:  527,  &c. ;  4  Kent's  Com.  163, 7th  ed. 
&c. ;  Waring  v.  Smithy  2  Barb.  Ch.  119 ;  Aator  r.  Mitter, 
2  Paige,  68.)  (b.)  Her  husband  being  the  owner  of  the  fee 
of  the  premises,  her  only  interest  therein  was  an  inchoate 
right  of  dower,  which  is  all  she  conveyed  by  joining  with 
her  husband  in  the  mortgage  to  Jones,  (c.)  The  referee 
finds  as  matter  of  fact,  "  That  Mrs.  Maass  did  not  have  any 
knowledge  or  notice  of,  nor  was  she  in  any  way  privy  to  the 
agreement  between  Walber  and  Jones,  or  the  fact  that  Jones' 
mortgage  was  intended  to  have  a  preference  over  that  held 
by  her."  She  did  not,  therefore,  act  in  bad  faith  in  not  tiat* 
ing  to  Jones  that  she  held  the  Walber  mortgage.  The  law 
will  not  presume  a  fraudulent  intent  on  her  part  by  her  mere 
silence,  under  such  circumstances.  Jones  did  not  suppose 
that  he  was  getting  from  her  any  thing  more  than  her  in- 
choate right  to  dower — the  mortgage  was  given  to  secure  her 
husband's  bond,  and  not  her  own.  Jones  had  already,  as  he 
supposed,  bought  of  Walber  the  right  of  priority,  and  there- 
fore could  not  have  acted  on  the  belief  that  he  was  buying 
that  of  her,  which  he  now  claims  she  is  estopped  from  setting 
up ;  he  paid  her  nothing  for  it  {Power  v.  Lester,  23  N.  Y. 
Bep.  527;  see  Aymar  v.  Bill,  5  John.  Gh.  570.)  The  first 
decision  of  the  referee  was  therefore  properly  reversed  by  the 
general  term.  But  the  learned  judge  in  his  opinion  at  spe- 
cial term  says,  ^'that  Jones  was  justified  in  treating  with 
Walber,  because  he  was  the  apparent  (recorded)  owner.'' 
But  how  was  3 ones  justified  i  Mrs.  Maass  was  the  real 
owner  of  the  mortgage,  and  had  it  in  her  possession.    Her 
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omission  to  record  the  assignment  was  no  fraud — it  deprived 
her  of  no  right,  except  as  against  a  subsequent  assignment 
first  duly  recorded — -it  conferred  no  right  upon  Walber  to 
treat  with  Jones,  in  relation  to  the  mortgage,  nor  upon  Jones 
to  treat  with  him,  unless  he  should  comply  strictly  with  the 

■ 

registry  act;  and  then  he  would  be  justified  by  the  Zau;  and 
not  by  his  faith  in  Walber. 

X.  Assuming  that  the  mortgage  to  Jones  obtained  priority 
over  the  mortgage  to  Walber,  by  virtue  of  the  Jones  and 
Walber  agreement  or  otherwise,  that  priority  is  gone  and 
the  mortgage  extinguished  as  against  the  mortgage  to  Walber 
by  reason  of  the  payments  made*  by  Maass  to  Jones  upon  the 
account  which  the  mortgage  to  Jones  was  given  to  secure ; 
and  the  decision  of  the  referee  in  his  second  report  is  correct. 
It  appears  that  the  account  between  Maass  and  Jones  was 
continued  as  a  running  account  from  the  commencement  of 
his  dealings  with  Maass  until  his  death,  and  a  pass  book 
kept  which  was  balanced  monthly,  and  that  Maass  made  pay- 
ments upon  the  running  account  from  time  to  time,  amount- 
ing in  all  to  $7367.78.  If  the  cash  payments  made  by 
Maass  are  applied  to  the  advances  subsequent  to  the  date  of 
the  $1500  mortgage,  it  will  leave  but  $465.38  of  those  ad- 
vances unpaid.  Since  the  maturity  of  the  $1500  mortgage, 
Maass  paid  in  cash  upon  the  account  $6301.73,  a  sum  more 
than  sufficient  to  satisfy  the  mortgage,  and  the  old  debt  of 
$2178.59.  Walber,  by  his  agreement,  had  surrendered  his 
right  to  priority,  only  ^'for  the  purpose  of  enabling  Maass  to 
take  up  more  money  and  to  increase  his  credit,"  his  lien  con- 
tinued, and  attached  itself  as  against  Jones'  mortgage,  the 
moment  the  object  of  Walber's  agreement  was  accomplished. 
Walber,  by  his  relation  to  Jones  as  surety,  or  even  as  a 
junior  mortgagee  or  incumbrancer,  would  have  had  the  right, 
whether  before  or  after  the  maturity  of  Jones'  mortgage,  to 
have  paid  to  Jones  the  amount  of  the  advances  ($1500)  and 
to  have  had  the  mortgage  satisfied  or  assigned  to  him,  or  he 
be  subrogated  to  the  rights  of  Jones  under  it.    Jones  had 
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no  right,  as  against  Walber  or  his  assigns,  to  continue  and 
enlarge  a  credit  with  Maass  indefinitely.  If  he  conld  do  so, 
he  has  no  right  to  ask  that  the  lien  of  the  Walher  mortgage 
should  he  j^stponed  until  it  should  suit  his  convenience  or 
interest  to  close  his  account  with  Maass.  The  principle  con- 
tended for  by  the  appellant's  counsel,  would  place  the  rights 
of  the  holder  pf  the  Walber  mortgage  at  the  mercy  of  Jones' 
account  books.  The  learned,  judge  at  special  term,  in  over- 
ruling the  referee  as  to  the  effect  of  the  payments  made  by 
Maass  to  Jones,  seems  to  lose  sight  of  the  Walber  agreement, 
and  of  his  relation  to  Jones  thereby,  and  seems  to  determine 
the  rights  of  Walber  or  his  assigns,  by  the  agreement  be- 
tween Jones  and  Maass,  which  Walber  never  assented  to,  and 
had  no  knowledge  of. 

It  is  submitted  that  Jones'  rights,  as  against  Walber, 
must  depend  upon  the  agreement  he  made  with  Walber-— 
that  Walber's  rights  were  not  the  subject  of  barter  by  Jones 
and  Maass,  and  that  the  risghts  of  Mrs,  Maass  or  her 
assignee,  the  claimant  Schmidt,  can  not  be  defeated  by  the 
fraudulent  acts  of  either  Walber,  Jones  or  Maass,  or  the 
three  together.  When  Jones  had  made  advances  to  the 
amount  of  $1500,  and  Maass  had  credit  to  that  amount 
and  these  advances  were  paid,  by  Maass,  the  object  of  the 
Walber  agreement  was  fully  accomplished,  and  it  was  func^ 
tu8  officio.  (Craig  v.  Tappin,  2  Sandf.  Gh.  78;  Bank 
of  Utica  V.  jPtncA,  3  Barb.  Ch.  293;  TruacoU  v.  King^ 
2  Seld.  147.) 

X.  The  mortgage  now  held  by  the  respondent  is  entitled 
to  priority,  i^nd  the  order  of  the  general  term  should  be  afGirm- 
ed,  with  costs. 

Wbight,  J.  The  claimants  are  the  holders  and  owners  of 
mortgages,  subsequent  in  order  of  time  to  that  under  which 
the  mortgaged  premises  were  sold,  and  the  surplus  fund 
realized.    The  mortgage  under  which  Schmidt  claims  was 
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executed  and  duly  recorded  in  November,  1851 ;  and  that 
of  the  claimant  Jones,  in  February,  1852.  If  this  were  all, 
the  mortgage  of  Schmidt  being  prior  in  date,  and  prior  in 
record,  to  that  given  to  Jones,  the  right  of  Schmidt  to  the 
fund  -would  be  clear.  It  is  contended,  however,  by  Jones, 
that  the  original  priority  or  preference  of  lien  of  the  mortgage 
held  by  Schmidt,  as  assignee,  was,  by  agreement  with  the 
mortgagee,  postponed  to  his  mortgage,  and  that  consequently 
he  is  entitled  to  stand  in  the  place  of  the  owner  or  assignee 
of  the  first  mortgage  in  respect  to  the  surplus  moneys.  This 
is  met  by  the  allegation  that  at  the  time  the  agreement  was 
made  with  the  original  mortgagee,  he  was  not  the  owner  of 
the  mortgage,  or  having  any  interest  therein,  he  having 
assigned  the  same  to  a  bona  fide  purchaser;  and  that  neither 
the  agreement  for  preference  was  entered  into,  nor  the  mort- 
gage of  Jones  given,  under  circumstances  that  either  legally 
or  equitably  conclude  such  assignee  or  purchaser  from  insist- 
ing  on  the  right  of  priority. 

The  mortgage  just  given  and  recorded  was  to  one  Julius 
Walber,  who,  simultaneously  with  its  execution,  assigned  it 
to  Mrs.  Bertha  Maass,  for  a  valuable  consideration.  Walber 
really  never  had  any  interest  in  the  mortgage.  Mrs.  Maass 
was  possessed  of  $5000  of  separate  personal  estate,  which 
her  husband  desired  to  use  in  his  lousiness.  He  was  the 
owner  in  fee  of  real  estate  in  Williamsburgh,  and  to  obtain 
the  money,  and  secure  her,  he  gave  his  bond  and  mortgage 
to  Walber,  the  latter  assigning  the  bond  and  mortgage  to 
Mrs.  Maass,  on  receiving  the  $5000  and  paying  it  over  to 
the  husband.  This  was  undoubtedly  the  true  nature  of  the 
transaction,  and  shows  that  Walber,  though  nominally  the 
creditor  and  mortgagee,  had  no  real  interest,  and  that  Mrs. 
Maass  was  a  purchaser  in  good  faith  and  for  value.  There  is 
not  the  slightest  ground  to  impute  fraud  or  bad  faith  to  Mrs. 
Maass,  either  in  the  inception  of  her  mortgage  or  its  assign- 
ment. In  November,  1851,  therefore,  she  was  the  assignee 
of  the  Walber  bond  and  mortgage  for  value  and  in  good 
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faith.  Her  aasignment  was  not  placed  upon  record  nntil 
Bome  two  years  afterwards ;  nor  was  it  necessary  in  order  to 
protect  herself  against  a  subsequent  mortgage  or  conveyance 
from  Maass,  for  the  recording  statutes  only  apply  to  aucceseive 
purchasers  from  the  same  sellers,  (Baynqr  v.  Wilson^  6 
Hill,  469,)  and  the  record  of  the  assignment  of  the  mortgage 
would  only  be  constructive  notice  of  such  assignment,  as 
against  subsequent  assignees  of  the  mortgagee.  (N.  T.  Life 
Ins.  Co,  V.  Smithy  2  Barb.  Ch.  B.  82.)  The  omission  to  record 
it  would  be  no  fraud  upon  a  junior  mortgagee,  nor  estop  her 
from  setting  up  her  claim  to  defeat  his  mortgage. 

Some  four  months  after  the  Walber  mortgage  had  been ' 
g^ven,  recorded  and  assigned  to  Mrs.  Maass,  ICaass,  who  was 
dealing  with  Jones  in  malt  and  hops,  and  who  was  indebted 
to  him,  and  desired  further  credit,  entered  into  an  arrangement 
by  which  he  was  to  give  Jones  a  mortgage  as  security  for 
present  indebtedness  and  further  advances.  But  Jones  knew 
of  the  existence  of  the  prior  mortgage,  and  that  it  was  a 
subsisting  lien ;  and,  moreover,  that  (iny  subsequent  nK>rt- 
gage  he  might  take  would  be  of  little  value  as  a  security, 
without  priority  of  lien.  Accordingly  he  enters  into  an 
agreement  in  writing  with  Walber,  in  which  for  a  nominal 
money  consideration,  and  for  the  purpose  of  enabling  Maass, 
as  the  writing  expresses  it,  to  take  up  more  money  and  to  in- 
crease his  credit  upon  the  security  of  the  mortgaged  premises, 
Walber  agrees  that  the  mortgage  of  November,  1851,  (then 
owned  and  possessed  by  Mrs.  Maass,)  should  come  after  any 
mortgage  that  Maass  and  wife  thereafter  might  execute  to 
Jones,  for  any  amount  less  than  three  thousand  dollars,  and 
that  such  mortgage  thereafter  to  be  made  in  favor  of  Jones, 
should  always  have  preference  before  the  mortgage  of  Novem- 
ber, 1851,  and  should  always  be  paid  before  said  $5000  mort- 
gage. This  agreement  was  followed  by  tiie  execution  to  Jones 
of  a  mortgage  by  Maass  and  wife  to  secure  the  bond  of  Maass  to 
Jones  for  the  payment  of  $1500  and  intact,  on  or  before 

N.  Y.  R.— 28.  14 
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the  30th  of  September,  1852.  The  mortgage  was  recorded 
on  the  21st  of  February,  1852,  and  the  written  agreement 
of  Walber  two  days  afterwards,  in  the  book  of  cpnveyances, 
in  Kings  county  clerk's  office.  Although  Mrs.  Maass  united 
in  the  execution  of  this  mortgage,  it  is  found  by  the  referee 
(and  the  evidence  fully  sustains  the  finding)  that  she  had  no 
knowledge  or  notice  of,  nor  was  she  in  any  way  privy  to  the 
agreement  between  Walber  and  Jones ;  nor  did  she  know  or 
understand  that  Jones'  mortgage  as  intended  to  have  a  prefer- 
ence over  that  held  by  her.  In  short,  that  at  the  time  of 
joining  in  the  execution  of  the .  Jones  mortgage,  she  was 
entirely  ignorant  of  any  arrangement  or  agreement  to  give  it 
a  preference  over  his  own,  or  of  the  fact  that  it  was  intended 
to  ^ave  a  preference ;  nor  was  she  a  party  or  privy  in  any 
way  to  the  arrangement  between  Jones,  Walber  and  Maass. 
No  statement  was  made  or  act  done  by  her  which  misled  or 
deceived  Jones  as  to  the  ownership  of  the  Walber  bond  and 
mortgage ;  and  he  took  the  agreement  from  Walber  without 
requiring  the  production,  at  the  time,  of  the  papers.  If 
Jones  was  deceived  at  all,  as  to  such  ownership,  it  was  by 
Walber  and  Maass,  the  former  holding  himself  out  as  owner, 
when  he  knew  that  he  had  no  title  or  interest  either  in  the 
debt  or  in  the  security.  The  mere  fact  of  Mrs.  Maass  uniting 
with  her  husband  in  the  mortgage  to  Jones,  under  these  cir* 
cumstances,  is  not  a  ground  in  equity  for  postponing  or  render- 
ing  subordinate  her  mortgage  to  his.  The  spirit  and  intent 
of  the  act,  and  of  the  instrument  which  she  executed,  was 
to  cut  off  her  inchoate  right  of  dower.  This  was  the  effect 
of  the  deed,  and  all  that  was  within  the  contemplation  of 
the  parties.  The  debt  was  the  husband's,  and  the  premises 
mortgaged  Vrere  his ;  he  was  the  mortgagor  in  fact,  and  she 
united  in  the  deed,  not  to  transfer  any  present  right,  but  to 
cut  off  or  convey  an  inchoate  interest,  as  the  wife  of  the 
mortgagor  in  the  premises  mortgaged.  Of  course,  a  mortgagor 
of  premises,  who  himself  holds  a  mortgage  thereon  at  the  time 
he  mortgages  his  interest  in  the  premises  to  another,  can  not 
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Bet  up  sQch  prior  mortgage,  or  any  interest  he  has  acquired 
under  the  same,  against  his  own  mortgagee,  or  any  person 
claiming  under  him.  But  Maass  was  the  mortgagor,  in  this 
case,  and  it  was  his  premises  that  were  mortgaged  to  Jones. 

At  the  time  therefore  the  Jones'  mortgage  was  given  and 
recorded,  Mrs.  Maass,  the  assignor  of  the  claimant  Schmidt, 
was  the  hona  fide  owner  of  the  mortgage  given  to  Walber  in 
1851,  and  which  was  the  prior  lien  on  the  premises,  and  she 
was  not  chargeahle  with  any  fraud  or  bad  faith,  either  in  its 
inception  or  assignment,  or  in  the  course  of  the  subsequent 
dealings  between  Walber,  Jones  and  her  husband,  which 
equitably  should  entitle  Jones,  or  his  mortgage,  to^precedence. 

But  it  was  said,  at  the  special  term,  that  Jones  was  justi- 
fied in  treating  with  Walber,  because,  by  the  record,  he  was 
the  apparent  owner  of  the  mortgage ;  and  that  Walber's 
agreement  operated  as  a  release  to  Jones  of  the  mortgaged 
premises  to  the  extent  of  his  mortgage.  This  position,  how- 
ever, seems  to  have  been  abandoned  in  the  argument  at 
bar.  The  fact  that  Walber  was  the  recorded  owner  of  the 
mortgage,  gave  no  binding  force  to  any  agreement  that  Jones 
might  enter  into  with  him  in  respect  to  it,  or  its  priority, 
unless  with  the  knowledge  and  privity  of  the  real  owner. 
Mrs.  Maass  was  the  real  owner  of  the  mortgage,  and  had  it 
in  her  possession.  Her  omission  to  record  the  assignment 
was  no  fraud.  It  deprived  her  of  no  right,  except  as  against 
a  subsequent  assignment  first  duly  recorded ;  and  it  conferred 
no  right  upon  Walber  to  treat  with  Jones  in  relation  to  the 
mortgage,  nor  upon  Jones  to  treat  with  him,  unless  he  should 
comply  strictly  with  the  recording  act ;  and  then  he  would 
be  justified  by  the  law,  and  not  by  his  faith  in  Walber.  Nor 
did  the  agreement  operate  as  a  release  of  the  mortgaged 
premises.  The  whole  premises  were  still  held  by  the  Wal- 
ber mortgage,  and  continued  subject  to  it.  No  specific 
portion  was  thereby  taken  out,  granted,  ^bargained,  sold  or 
released  to  Jones.    AU  that  can  be  said  of  the  writing  is, 
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that  it  was  a  personal  contract  or  covenant^  good  between 
the  parties^  if  Walber  had  the  right  to  make  it. 

It.  is  now^  however,  claimed,  that  if  not  an  assignment  of 
the  mortgage  itself,  it  was  in  effect  an  assignment  to  Jones/ 
a  subsequent  purchaser  in  good  faith,  and  for  a  valuable 
consideration,  of  an  interest  in  it,  and  the  instrument  having 
been  first  duly  recorded,  the  effect,  under  the  recording  acts, 
is,  as  against  such  subsequent  assignee  or  purchaser  to  inval- 
idate the  assignment  to  Mrs.  Maass.  I  shall  not  agitate  the 
question  whether  the  recording  acts  apply  to  the  assignment 
of  a  mortgage.    In  Vanderkemp  v.  SheUoUy  (11  Paige,  28,) 

'  the  Chancellor  was  of  the  opinion  that,  since  .the  revised 
statutes,  the  provisions  of  those  acts  extend  to  such  a  case ; 
although,  at  least,  a  plausible  argument  may  be  made  against 
such  a  construction.  It  is  enough  that  I  am  of  the  opinion 
that  the  revised  statutes,  relative  to  the  proof  and  recording 
of  conveyances  of  real  estate,  &c.,  have  no  application  to  an 
instrument  like  that  executed  between  Walber  and  Jones ; 
that  it  was  a  paper  not  entitled  to  record,  or  if  entitled,  was 
not  recorded  according  to  law,  and  hence  its  record  was  not 
notice  even  to  subsequent  purchasers,  or  conferred  priority  over 
Mrs.  Maass'  assignment  afterwards  duly  recorded.  Now,  what 
was  the  writing  ?    In  terms  and  effect  it  was  a  mere  personal 

,  contract  between  two  holders  of  mortgages,  for  the  postpone- 
ment of  one  mortgage  to  the  other.  No  interest  in  the  mort- 
gage itself,  no  title  or  right  to  the  prior  bond  and  mortage, 
was  tranferred  to  Jones.  The  agreement  did  not  by  its  terms 
(nor  did  the  parties  intend  that  it  should)  transfer  to  Jones 
the  bond  secured  by  the  mortgage,  nor  any  interest  in  it. 
An  assignment  of  a  mortgage  without  the  debt  is,  under 
the  recording  acts,  unmeaning.  It  cannot  be  pretended  that 
any  interest  was,  or  was  intended  to  be,  conveyed  in  the 
mortgaged  premises,  or  in  the  security  as  such.  It  is  in  sub- 
stance a  stipulation,  as  to  the  law  of  the  oase,  not  as  regards 
any  thing  entering  into  or  affecting  the  debt  or  the  security-— 
for  both  the  debt  and  the  lien  of  the  mortgage  were  to  remain, 
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but  in  relation  to  prioritj  simplj.  By  the  law,  the  mortgage 
earliest  in  date,  and  of  record,  was  the  first  lien,  and  entitled 
to  be  first  enforced,  bat  the  partj  supposed  to  be  the  mort- 
gagee stipnlates,  in  the  particular  case,  to  relinquish  his 
legal  right  to  precedence.  That  the  owner  of  the  mortgage 
may  contract  to  do  this  is  plain  ;  and  if  the  contract  be  in 
good  finith,  and  founded  on  a  raluable  consideration,  a  court 
of  equity  would  adjust  the  rights  of  the  parties  accordingly. 
Such  an  agreement,  howerer,  is  not  entitled  to  be  recorded ; 
nor  would  the  record  thereof  be  constmctire  notice  to  any 
body,  or  invalidate  any  previous  transfer  of  the  postponed 
security.  It  is  only  an  instrument  in  writing  by  which  an 
estate  or  interest  in  real  estate  is  created,  aliened,  mortgaged 
or  assigned,  or  by  which  the  title  to  real  estate  may  be  affected 
in  law  or  equity,  that  the  provisions  of  our  recording  statutes 
have  any  application.  (1 B.  S.  762,  §  38.)  If  the  conveyance 
doM  not  affect  any  interest  in  the  real  estate,  or  the  title 
thereto  in  law  or  equity,  no  benefit  is  to  be  derived  from  the 
record.  An  assignment  of  a  mortgage  may,  by  construction^ 
be  brought  within  the  purview  or  intention  of  the  recording 
acts ;  but  an  instrument  that  neither  in  terms  or  by  legal 
construction  creates,  aliens,  mortgages  or  assigns  real  estate, 
or  by  which  the  title  thereto  is  affected  l^Uy  or  equitably, 
is  not,  within  any  adjudged  case,  the  proper  subject  of  record. 
What  interest  in  real  estate,  or  in  the  mortgaiged  premises, 
did  Walber's  agreement  create,  alien,  mortgage  or  assign  ? 
None  whatever.  It  had  no  relation  to  the  debt,  or  the 
security,  or  the  equity  of  redemption.  It  was  certainly  no 
grant  or  release  of  the  equity  of  redemption,  for  that  was  in 
Maass ;  nor  by  any  just  construction  an  assignment  of  the 
mortgage  or  any  interest  in  it. 

If  the  Walber  agreement,  therefore,  was  not  the  subject 
of  record,  Jones  acquired  no  rights  by  recording  it.  But  if 
it  were  treated  as  an  instrument  within  the  recording  act, 
nothing  would  be  gained  if  it  were  not  recorded  according  to 
law.    It  would  neither  make  void  Mrs.  Maass*  assignment^ 
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^^^^  • 

nor  coDfer  priority  over  such  assignment  which  was  subse- 
quently duly  recorded.  The  statute  directs  that  different 
sets  of  books  shall  be  provided  for  the  recording  of  deeds  and 
mortgages ;  in  one  of  which  sets  all  conveyances  absolute  in 
their  terms^  and  not  intended  as  mortgages,  or  as  securities 
in  the  nature  of  mortgages,  shall  be  recorded;  and  in  the 
other  set  such  mortgages  and  securities  shall  be  recorded. 
(1  R.  S.  756,  §  2.)  The  paper  writing  between  Walber  and 
Jones,  which  seems  not  to  have  been  under  seal,  was  recorded, 
subsequent  to  th^  Jones'  mortgage,  in  the  book  of  deeds. 
This  was  not  a  compliance  with  the  terms  or  intention  of  the 
statute.  The  paper,  if  any  thing  by  which  a  title  or  interest 
in  real  estate  was  affected,  was  not  an  absolute  conveyance. 
An  assignment  of  a  mortgage  is  but  a  conveyance  or  transfer 
of  a  conditional  estate  or  interest,  and  of  a  security  for  the 
payment  of  money ;  and  certainly  it  can  not  be  claimed  that 
this  paper  should  have  a  more  enlarged  operation  and  efffpt 
than  if  the  mortgage  itself  had  been  assigned.  It  was  in  no 
sense  a  conveyance  of  real  estate  absolute  in  its  terms.  It  was 
the  writing  of  the  supposed  mortgagee ;  and  if  it  had  a  rela- 
tion to  any  thing  it  was  to  an  interest  in  the  security,  and  not 
in  the  real  estate  covered  by  it.  It  should  have,  been  recorded 
in  the  book  of  mortgages,  if  any  where,  to  have  made  the 
record  effectual  as  against  subsequent  bona  fide  assignees  or 
purchasers  from  the  mortgagee.  Becording  the  paper  in  the 
book  of  deeds  in  the  Kings  county  clerk's  office  was  not  duly 
recording  it,  within  the  meaning  of  the  recording  acts,  so  as 
to  be  constructive  notice  to  a  subseqent  mortgagee  in  good 
faith,  or  to  affect  a  conveyance  subsequently  but  duly 
recorded.  In  N.  T.  Life  Ins.  Co.  v.  White,  (17  N.  T.  B. 
469,)  it  was  held  ihat  a  loan  office  mortgage  recorded  out 
of  the  order  due  to  its  date  was  not  recorded  according  to 
law,  and  that  such  entry  did  not  afford  the  notice  contem- 
plated by  the  legislature.  In  Saury er  v.  Adams y  (8  Yerm. 
Bep.  172,)  a  mortgage  deed  was  recorded  fraudulently  by  the 
town  clerk,  on  the  back  leaf  of  a  former  volume  of  records  in 
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vhich  no  mortgages  had  been  recorded  for  upwards  of  twelre 
years  previously.  It  was  held  that  the  mortgage  was  not 
duly  recorded,  and  that  a  subsequent  attaching  creditor  had 
a  priority  oyer  the  mortgagee ;  although  the  statute  of  that 
state  did  not  in  terms  direct  the  order  in  which  conveyances 
should  be  recorded,  but  simply  made  it  the  duty  of  the  clerk 
"  truly  to  record  all  deeds  and  conveyances,"  &c.  Our  statute 
provides  for  two  sets  of  books  of  record ;  one  for  conveyances 
absolute  in  their  terms,  and  not  intended  as  mortgages  or  as 
securities  in  the  nature  of  mortgages ;  and  t|^e  other  for  such 
mortgages  or  securities.  To  record  a  mortgage,  or  a  convey- 
ance intended  as  a  mortgage,  or  a  security  in  the  nature  of  a 
mortgage,  in  the  book  of  conveyances  absolute  in  their  terms, 
would  not  be  a  lawful  record.  Such  conveyance  would  not 
be,  in  the  words  of  the  statute,  ''duly  recoi;ded,"  so  as  to  be 
constructive  notice  to  a  subsequent  assignee  or  purchaser 
in  good  faith  and  for  a  valuable  consideration  from  the 
mortgagee. 

I  think,  therefore,  that  the  assignee  and  holder  of  the 
mortgage  of  November,  1851,  is  entitled  to  the  surplus 
moneys.  Such  mortgage  being  prior  in  date  and  in  record 
to  that  given  to  the  appellant  Jones,  still  retains  its  original 
priority  in  the  hands  of  Schmidt.  Mrs.  Maass'  rights,  and 
those  of  her  assignee,  were  not  affected  by  the  attempted 
record  of  the  agreement  between  Walber  and  Jones ;  nor  is 
there  any  thing  in  the  circumstances  of  the  case,  as  between 
Mrs.  Maass,  the  assignee  and  holder  of  the  senior  mortgage, 
and  Jones,  the  junior  mortgagee,  to  equitably,  entitle  the 
mortgage  of  the  latter  to  priority. 

This  view  disposes  of  the  case,  and  obviates  the  necessity  of 
inquiring  whether,  if  the  Walber  agreement  is  to  be  regarded 
as  giving  priority  to  the  Jones  mortgage,  that  priority  was 
not  extinguished  and  gone  by  the  payment,  in  fact,  to  Jones 
of  the  amount  of  his  mortgage  after  its  maturity.  This  was 
the  ground  taken  by  the  referee,  and  it  seems  not  to  be  with- 
out force.    Priority  of  liett  of  the  Jones  mortgage,  if  obtained 
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at  all,  was  by  virtue  of  the'  Walber  ^reement.  Walbef 
stipalates,  with  the  view  of  enabliDg  Maass  to  take  up  more 
money  and  to  increase  his  credit  upon  the  security  of  the 
mortgaged  premises,  that  any  mortgage  Maass  may  execute 
to  Jones,  for  an  amount  less  than  $3000,  shall  take  prece- 
dence of  his  own.  By  virtue  of  this  agreement,  a  mortgage 
to  secure  a  present  indebtedness  of  Maass  would  be  entitled 
to  no  priority.  It  was  only  a  mortgage  to  secure  future 
advances  that  Walber  stipulated  should  come  before  his 
mortgage ;  and  Maass  and  Jones  were  to  fix  the  amount  of 
future  credit,  not  to  exceed  three  thousand  dollars.  A  bond 
and  mortgage  were  executed  for  $1500,  payable  on  the  30th 
of  September,  1862,  thus  fixing  the  amount  and  time  of 
credit.  Jones  continued  his  dealing  with  Maass,  furnishing 
him  malt  and  hops,  and  Maass  making  large  payments  on 
account,  up  to  the  death  of  the  latter  in  November,  1853. 
Of  the  advances  made  by  Jones  from  the  date  of  the  mort- 
gage to  Maass'  death  only  about  the  sum  of  $465  were 
unpaid,  and  after  the  30th  of  September,  1852,  (the  time  the 
mortgage  matured,)  Jones  received  from  Maass  on  account 
some  $6300,  a  sum  more  than  sufficient  to  satisfy  the  mort- 
gage and  Maass'  old  debt.  Walber,  by  his  agreement,  had 
surrendered  his  right  of  priority  only  ^'  for  the  purpose  of 
enabling  Maass  to  take  up  more  money  and  to  increase  his 
credit."  His  lien  continued,  and  attached  itself  as  against 
Jones'  mortgage,  the  moment  the  object  of  the  agreement 
was  accomplished.  When  Jones  had  made  advances  to  the 
amount  of  $1500,  and  Maass  had  credit  to  that  amount,,  and 
these  advances  were  paid  by  Maass,  the  object  of  the  agree- 
ment was  fully  accomplished.  Walber,  even  as  a  junior 
mortgagee  or  incumbrancer,  had  the  right  before  or  after  the 
maturity  of  the  Jones  mortgage  to  have  paid  to  Jones  the 
amount  of  the  advances,  ($1500,)  and  to  have  had  the  mort- 
gage satisfied  or  assigned  to  him,  or  to  be  subrogated  to  the 
rights  of  Jones  under  it.  It  can  hardly  be  claimed  that 
Jones  had  any  right,  as  against  Walber  or  his  assigns,  to 
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ooniinae  and  enlarge  a  credit  with  Maass  indeflnitelj.    I{he 
would  do  80,  he  has  no  right  to  aak  that  the  lien  of  the 
Walber  mortgage  should  he  postponed  until  it  should  suit 
his  convenience  or  interest  to  close  his  account  with  Maass. 
The  order  of  the  Supreme  Court  should  he  affinned. 

Mabyin,  J.  did  not  sit^  in  the  case. 

All  the  other  Judges  concurring,  except  that  Boskkrahb,  J. 
thought  that  Walher's  stipulation  affected  real  estate  and 
might  he  recorded, 

Order  affirmed. 


Williams  v.  Yandsbbilt. 

In  an  action  against  a  oarrier  of  paasengen,  to  recorer  damages  for  the  faU- 
nre  of  the  defendant  to  carry  the  plaintiff  from  New  Tork  to  San  Fran- 
cisco, Tia  Lake  Kicaragna,  according  to  his  agreement,  for  neglect  of  duty 
in  fonualiing  suitable  accommodations  Ac,  for  detentions  and  dislays  on 
the  route,  and  for  sickness  caused  b j  unnecessary  exposure  to  an  unhealthy 
cfimate,  &c ;  U  imo  httd,  that  it  was  entirely  proper  fort  he  Judge  to  receiTo 
eridenoe  as  to  how  much  the  plaintiff  was  exposed  to  the  sun  and  rains 
while  crossing  the  isthmus,  and  to  show  that  the  climate  there  was  bad 
and  unhealthy,  so  that  the  jury  could  detenninf  whether  the  plaintiff's  sick- 
ness was  caused  by  the  defendant's  negligence  or  breach  of  "duty. 

Eddf  altOf  that  the  time  the  plaintiff  lost  by  reason  of  his  detention  on  the 
isthmus ;  his  expenses  there,  and  of  his  return  to  New  Tork ;  the  time  he 
lost  by  reason  of  his  sickness,  after  he  returned  to  New  Tork ;  and  the 
expenses  of  such  sickness ;  so  far  as  the  same  were  occasioned  by  the  de- 
fendant's negligence,  or  breach  of  duty ;  were  legitimate  and  legal  dam- 
ages, which  the  plaintiff  was  entitled  to  recoyer. 

The  defendant,  a  common  carrier  of  passengers,  agreed  to  transport  the 
plaintiff  from  New  Tork  to  San  Francisco,  by  an  agreement  whidi  speci- 
fied that  that  portion  of  the  route  which  was  between  San  Juan  del  Sur, 
and  San  Francisco,  should  be  trayersed  in  a  particular  steamer — the 
North  America.  SM,  that  the  promise  to  carry  the  plaintiff  in  a  partio- 
alar  Tassel  was  a  minor  part  of  the  contract,  which  was  to  carry  the  plaii^ 
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tiff  through ;  and  that  the  loss  or  wrecking  of  the  North  America  did  not 
ezcnse  the  defendant  from  carrying  him  beyond  San  Joan  del  Sar. 

That  if  the  loss  of  the  North  America  was  the  act  of  Gk>d,  it  was  the  duty 
of  the  carrier  to  exercise  diligence  In  providing  another  vesseli  for  the 
carriage  of  the  plaintiff,  and  to  nse  all  the  means  In  endeavoring  to  supply 
another  yesseli  which  a  diligent,  careAil  sum  exerdses  in  regard  to  his  own 
affairs. 

Hddf  aUOf  that  the  plaintiff  could  recover  back  the  money  he  had  paid  to  be 
carried  from  New  York  to  San  Francisco,  and  his  expanses  whil^  necessa- 
rily detained  dpon  the  isthmus,  and  the  expenses  of  his  journey  from  there 
back  to  New  York,  if  the  defendant,  by  the  exercise  of  proper  diligence, 
could  have  carried  him  fh>m  San  Juan  del  Sur  to  San  Francisco ;  or  if  his 
detention  on  the  isthmus,  and  subsequent  return  to  New  York,  were  Justly 
imputable  to  the  defendant's  neglect  of  duty.  ' 

The  true  rule  is  that  the  non-performance  of  a  contract  i%  not  excused  by 
the  act  of  Qod,  where  it  may  be  substantially  carried  into  effect,  although 
the  act  of  God  makes  a  literal  and  precise  performance  of  it  impossible. 

This  action  was  brought  to  fecover  damages  for  the  failure 
of  the  defendant  to  carry  the  plaintiflF  from  New  York  city 
to  San  Francisco,  via  Lake  Nicaragua.  Three  claims  in  the 
complaint  charg^  the  defendant  with  neglect  of  duty  as  a 
common  carrier  in  not  transporting  the  plaintiff.  The  fourth 
and  fifth  claims  charged  the  defendant  with  fraud  in  not 
transporting  the  plaintiff.  The  action  was  tried  at  the  Cay- 
uga circuit,  in  October,  1855.  One  D.  B.  Allen  ac^ied  as 
agent  of  the  defendant,  at  the  city  of  New  York.  He  deliv- 
ered tickets  to  the  plaintiff,  about  the  Ist  of  March,  1852, 
for  trans|)ortation  to  San  Francisco.  One  entitled  him  to 
a  passage  to  Greytown  at  the  mouth  of  the  Nicaragua  river, 
in  the  ship  Prometheus,  which  was  to  sail  on  the  5th  of  that 
month ;  another  entitled  him  to  a  passage  up  the  Nicaragua 
river,  through  Nicaragua  lake  and  thence  by  land  to  San 
Juan  del  Sur  on  the  Pacific  ocean ;  the  other  entitled  him  to 
a  passage  from  the  latter  place  to  San  Francisco,  on  the 
steamer  North  America,  which  was  advertised  to  leave  San 
Juan  del  Sur  about  fifteen  days  after  the  plaintiff  would 
arrive  there,  according  to  the  usual  course  of  conveyances. 
The  defendant  owned  the  ship  Prometheus,  and  was  one  of 
the  owners  of  the  North  America.    The  Accessory  Transit 
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Company  iasned  the  ticket  which  entitled  the  plaintiff  to 
a  passage  up  the  Nicaragna  river  and  through  Lake  Nica- 
ragua. The  plaintiff  left  New  York  in  the  Prometheus  on 
the  5th  of  March)  1852^  and  arrived  at  Qreytown  on  the 
15th  of  that  month,  where  he  was  detained  eleven  days. 
He  then  started  for  San  Juan  del  Sur,  on  steamers  of  the 
Accessory  Transit  Company.  He  arrived  at  a  place  on  the 
way,  called  San  Carlos,  on  the  Slst  of  March,  1852,  where 
he  was  taken  sick ;  and  he  there  received  news  that  the  North 
America  was  lost  or  wrecked  about  the  27th  of  the  previous 
month ;  which  fact  was  not  known  to  the  defendant  at  the 
time  of  making  the  contract,  nor  until  about  the  20th  day 
of  April,  1852.  The  plaintiff  arrived  at  San  Juan  del  Sur 
on  the  4th  day  of  April,  where  he  remained  until  the  9th 
day  of  May,  1852,  endeavoring,  but  unsuccessfully,  to  pro- 
cure a  passage  to  San  Francisco.  He  then  returned  to  New 
Yo]^L  He  remained  sick  from  the  time  he  was  taken  at  San 
Carlos  until  long  after  his  xetum  home,  with  a  fever  peculiar 
to  the  climate  of  Nicaragua. 

The  plaintiff  gave  evidence,  upon  which  the  jury  found 
the  defendant  was  a  common  carrier  of  passengers  from  New 
York  to  San  Francisco.  The  judge  submitted  to  the  jury 
the  question  whether  the  defendant  was 'or  was  not  spch  a 
common  carrier;  and  the  defendant's  counsel  excepted  to 
the  charge  in  that  respect  The  plaintiff  gave  evidence  of 
representations,  at  the  time  he  paid  for  his  passage  and 
procured  his  tickets,  that  the  Nicaragua  route  was  healthy. 
They  were  made  by  a  person  in  the  defendant's  office,  who 
had  the  modd  of  a  ship,  and  to  whom  the  plaintiff  and 
other  passengers  were  directed  for  information  by  Mr.  Allen 
and  others  in  his  presence.  The  defendant's  counsel  objected 
to  this  evidence^  and  excepted  to  its  admission  by  the  judge. 
The  plaintiff  gave  evidence  that  the  climate  at  Greytown,  and 
all  the  way  over  to  the  Pacific  coast,  and  at  San  Juan  del  Sur, 
was  unhealthy.  This  was  received  under  the  defendant's  ob* 
jection  and  e:£ception.    The  plaintiff  proved  that  he  paid 
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Allen  $250^  in  all,  for  the  entire  passage  from  New  York  to 
San  Francisco.  He  also  proved  what  his  expenses  were  after 
he  first  landed  at  Greytown  nntil  he  arrived  back  at  New 
York. 

When  the  plaintiff  rested,  the  defendant's  counsel  moved 
for  a  nonsuit,  or  that  the  complaint  be  dismissed,  but  did 
not  specify  anj  ground  for  the  motion.  The  judge  refused 
to  grant  the  motion,  and  the  defendant's  counsel  excepted 
The  judge  then  decided  that  the  plaintiff  was  not  entitled 
to  recover  on  the  claims  for  fraud,  being  the  fourth  and  fifth 
in  the  complaint,  on  the  ground  that  the  only  representations 
or  suppressions  of  'facts  respected  the  climate  and  healthful- 
ness  of  the  country  on  the  isthmus,  and  it  was  not  alleged 
in  either  the  fourth  or  fifth  claim  that  the  plaintiff  became 
sick.  The  defendant's  counsel  then  moved  that  a  nonsuit  be 
entered  as  to  the  fourth  claim  in  the  complaint ;  which  motion 
was  denied,  and  the  defendant's  counsel  excepted. 

The  judge  charged  the  jury,  that  if  the  North  America 
had  become  a  wreck  by  the  act  of  God,  so  that  the  defendant 
could  not  perform  his  obligation  according  to  its  terms,  it 
was  his  duty  to  provide  another  vessel,  with  care  and  dili-' 
gence;  and  if  he  did  not  employ  all  reasonable  care  and 
diligence,  he  being  held  to  strict  care  and  diligence,  in  pro- 
viding another  vessel  to  take  the  plaintiff  the  residue  of  the 
voyage,  the  plaintiff  was  entitled  to  recover.  To  which  por- 
tion of  the  charge  the  defendant's  counsel  excepted. 

The  judge  also  charged  the' jury:  "If  the  plaintiff  has 
experienced  loss  of  money,  loss  of  health,  detention  upon 
the  isthmus,  derangement  of  his  plans  by  reason  of  a  viola- 
tion by  the  defendant  of  an  arrangement  which  he  made,  and 
which  he  assumed  when  he  received  the  plaintiff  on  board 
his  vessel,  then  you  are  to  render  to  the  plaintiff  full  compen- 
sation. If  this  loss  of  the  plaintiff  was  the  result  of  a  mis- 
fortune, or  the  act  of  God,  for  which  the  defendant  was  not 
responsible — ^if  he  and  his  agent  employed  all  the  means 
which  a  dih'gent,  careful  man  takes,  in  regard  to  his  own 


Sept  1863.]  WuxLUiS  v.  Yahderbilt.  2^1 

Opinion  of  th*  Court,  per  Balcom,  J. 

affiiin,  in  supplying  anotber  yessel — if  every  thing  was  done 
that  could  be  done,  or  that  could  reasonably  be  required  of 
the  defendant  to  relieye  the  passengers  on  the  isthmus — then 
the  defendant  is  not  liable." 

The  defendant's  counsel  excepted  generally  to  those  parts 
of  the  charge  which  instructed  the  jury,  that  it  was  the  duty 
of  the  defendant  to  supply  another  ressel  to  take  the  place 
of  the  North  America.  He  also  excepted  to  so  much  of  the 
charge  as  left  the  jury  at  liberty,  under  the  evidence,  to 
award  damages  to  the  plaintiff,  against  the  defendant,  for 
faults  occurring  in  the  transportation  firom  San  Juan  del 
Norte  to  San  Juan  del  Sur.  Also,  to  so  much  of  the  charge 
on  the  subject  of  damages  as  instructed  the  jury  that  they 
could  award  damages  for  the  loss  of  time  of  the  plaintiff, 
for  his  sickness  while  on  the  isthmus,  for  his  expenses  while 
on  the  isthmus,  for  the  expenses  of  his  return  to  New  York, 
and  for  his  sickness  after  his  return  to  New  York,  separate 
exceptions  being  taken  to  the  allowance  of  each  of  said  items 
of  damages.  The  judge  had  previously  charged  the  jury 
that  the  plaintiff  was  only  entitled  to  recover  for  such  sick- 
ness as  was  caused  by  the  neglect  or  breach  of  duty  by  the 
defendant  The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $850  damages. 

The  defendant  moved  for  a  new  trial,  at  a  special  term,  on 
a  case  containing  his  exceptions ;  which  motion  was  denied. 
Judgment  was  rendered  on  the  verdict,  against  the  defendant, 
in  favor  of  the  plaintiff,  which  was  affirmed,  and  a  new  trial 
denied,  at  a  general  term  of  the  supreme  court  in  the  seventh 
district    The  defendant  thereupon  appealed  to  this  court 

Charles  A.  BapaUoj  for  the  appellant 

Oeorge  ScUKbun,  for  the  respondent 

Balcom,  J.    This  court  decided,  in  Quimhy  v.  Vander-- 
'  KUj  (17  N.  Y.  Bep.  306,)  that  a  part  owner  of  one  of  several 
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lines  for  the  traiisportation  of  passengers,  running  in  con- 
nection over  different  portions  of  a  route  of  travel,  may  con- 
*  tract  as  principal  for  the  conveyance  of  a  passenger  over  the 
whole  route;  and  that  such  contract  may  he  established  by 
the  circumstances,  notwithstanding  the  passenger  receives 
tickets  for  the  different  lines,  signed  by  their  separate  agents. 
Also,  that  passage  tickets  are  generally  to  be  regarded  as 
tokens  rather  than  contracts,  and  are  not  within  the  rule 
excluding  parol  evidence  to  vary  a  written  agreement.  That 
decision  shows,  that  the  judge  properly  refused  in  this  case 
to  nonsuit  the  plaintiff,  and  that  he  did  not  err  in  submitting 
the  question  to  the  jury,  whether  the  defendant  was  not  a 
common  carrier  of  passengers  from  New  York  to  San  Fran- 
cisco by  way  of  Nicaragua,  and  did  not  contract,  as  such,  to 
carry  the  plaintiff  the  entire  route  for  the  ^250,  which  the 
defendant's  agent  received  of  him. 

The  evidence  that  representations  were  made  to  the  plain- 
tiff, when  he  made  the  contract  for  his  passage,  as  to  the 
healthfulness  of  the  climate  on  the  isthmus,  and  to  show  that 
such  representations  were  false,  was  given  before  the  judge 
decided  that  the  plaintiff  could  not  recover  for  fraud,  under 
the  fourth  or  fifth  claim  in  his  complaint ;  and  when  he  so 
decided  and  charged  the  jury  that  the  plaintiff  could  only 
recover  for  such  sickness  as  was  caused  bv  the  defendant's 
neglect  or  breach  of  duty,  the  question  of  fraud  was  out  of 
the  case.  The  defendant,  therefore,  was  not  prejudiced  by 
the  evidence  that  such  false  representations  were  made  to  the 
plaintiff. 

It  was  entirely  proper  for  the  judge  to  receive  evidence  as  to 
how  much  the  plaintiff  was  exposed  to  the  sun  and  rains  while 
crossing  the  isthmus,  and  to  show  that  the  climate  there  was 
bad  and  unhealthy,  so  that  the  jury  could  determine  whether 
the  plaintiff's  sickness  was  caused  by  the  defendant's  negli- 
gence or  breach  of  duty. 

The  appellant's  counsel  contends  that  the  contract  proved, 
did  not  absolutely  bind  the  defendant  to  carry  the  plaintiff  ^ 
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from  San  Jaan  del  Sur  to  San  Fianciflco,  bnt  only  required 
him  to  famish  the  plaintiff  a  passage  upon  the  North  Amer- 
ica ;  and  that  the  loss  or  wrecking  of  that  vessel  excused  the 
defendant  from  carrying  the  plaintiff  beyond  San  Juan  del 
Sur.  I  can  not  agree  to  this  proposition.  In  the  first  place, 
the  jury  must  have  found  that  the  defendant  was  a  common 
carrier  of  passengers  from  New  York  to  San  Francisco,  and 
contracted  as  such  to  transport  the  plaintiff  from  the  former 
to  the  latter  place,  or  they  could  not  have  rendered  a  verdict, 
under  the  charge,  in  favor  of  the  plaintiff.  In  the  next 
place,  if  the  loss  or  wrecking  of  the  North  America  was  the 
act  of  God,  it  was  the  duty  of  the  defendant  to  exercise  dili- 
gence in  providing  another  vessel  for  the  carriage  of  the  plain- 
tiff. He  was  bound  to  use  all  the  means,  in  endeavoring  to 
supply  another  vessel,  which  a  diligent,  careful  man  exercises 
in  regard  to  his  own  affairs.  He  could  not  heedlessly  leave 
ih^  plaintiff  upon  the  isthmus  to  die,  or  work  his  way  to 
San  Francisco,  or  back  to  New  York  as  he  best  could. 

The  main  thing  the  defendant  agreed  to  do  was  to  carry 
the  plaintiff  from  New  York  to  San  Francisco.  His  promise 
to  carry  him  in  a  particular  vessel  from  San  Juan  del  Sur,  to 
the  latter  plaoe,  was  a  minor  part  of  the  contract ;  though, 
if  such  vessel  had  not  been  lost,  he  would  have  been  obliged 
to  carry  the  plaintiff  in  it. 

I  have  asserted  the  doctrine  that  the  loss  of  the  North 
America  did  not*  wholly  absolve  the  defendant  from  all  duty 
under  the  contract.  The  true  rule  touching  this  question  is 
laid  down  'by  Professor  Parsons.  He  says,  '^  The  non-per- 
formance of  a  contract  is  not  excused  by  the  act  of  God, 
where  it  may  be  substantially  carried  into  effect,  although 
the  act  of  God  makes  a  literal  and  precise  performance  of 
it  impossible.''  (2  Parsons  on  Cont.  3d  ed.  185 ;  see  also 
White  V.  Mann,  26  Maine  Bep.  361.) 

The  defendant,  notwithstanding  the  loss  of  the  North 
America,  could  have  substantially  carried  the  contract  into 
effect  to  transport  the  plaintiff  to  San  Francisco,  if  he  had 
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exercised  proper  diligence,  accordiDg  to  the  verdict  of  the 
jury.  For,  according  to  the  yerdict,  he  could,  by  the  exer- 
cise of  dae  diligence,  have  procured  an6ther  vessel  and  taken 
him  to  San  Francisco ;  and  that  would  have  been  a  substantial 
performance  hj  the  defendant  of  the  contract  to  carry  the 
plaintiff  in  the  North  America  from  San  Juan  del  Sur  to 
San  Francisco.  The  correctness  of  these  views  is  so  clear  to 
my  mind  that  I  must  reject  as  unsound  whatever  there  is  to 
the  contrary  in  Brigga  v.  VanderhUtj  (19  Barb.  222,)  and 
Bansted  v.  The  same,  (21  id.  26.) 

The  remarks  of  the  judge,  which  authorised  the  jury  to 
award  damages  to  the  plaintiff  for  '^derangement  of  his  plans 
by  reason  of  a  violation  by.  the  defendant  of  an  arrangement 
which  he  made  and  which  he  assumed  when  he  received  tiie 
plaintiff  on  board  his  vessel,''  were  somewhat  obscure.  They 
were  interpreted  by  the  Supreme  Court  to  mean  that  the 
jury  might  award  damages  to  the  plaintiff  for  breaking  upr 
his  journey,  rendering  it  necessary  for  him  to  return.  But 
this  court  can  not  determine  whether  those  remarks  were 
right  or  wrong,  because  no  exception  was  taken  to  them  by 
the  defendant's  counsels 

The  time  the  plaintiff  lost  by  reason  of  his  detention  on 
the  isthmus ;  his  expenses  there,  and  of  his  return  to  Kew 
York ;  the  time  he  lost  by  reason  of  his  sickness,  after  he 
returned  home ;  and  the  expense  of  such  sickness ;  so  far  as 
the  same  were  occasioned  by  the  defendant's  negligence  or 
breach  of  duty ;  were  legitimate  and  legal  damages,  which 
the  plaintiff  was  entitled  to  recover.  He  could  not  procure 
a  passage  from  San  Juan  del  Sur  to  San  Franciqpo,  and 
therefore  had  the  right  to  return  to  New  York  and  his  home. 
If  one  of  the  plaintiff's  limbs  had  been  broken,  through  the 
carelessness  of  the  agents  or  servants  of  the  defendant,  it  is 
settled  that  he  could  have  recovered  the  expenses  of  the 
sickness  occasioned  thereby,  and  for  the  consequent  loss  of 
time ;  and  also  compensation  for  the  bodily  pain  and  suffer* 
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ing  caused  by  Buch  breaking  of  bis  limb.  (15  N.  Y.  Bep. 
415 ;  18  id.  534.) 

Tbe  principle  on  wbicb  a  recovery,  in  snch  a  case,  is  allow- 
ed for  bodily  pain  or  sajfering,  loss  of  time  and  expenses, 
sustains  the  recovery,  in  this  case,  for  the  plaintiff's  loss  of 
health  and  loss  of  time,  and  his  expenses  during  his  sickness. 
And  that  the  plaintiff  could  recover  back  the  $250  he  paid  to 
be  carried  from  New  York  to  Ban  Francisco,  and  his  expenses 
while  unnecessarily  detained  upon  the  isthmus,  and  the  ex- 
penses of  his  journey  from  there  back  to  New  York,  admits  of 
no  doubt,  if  the  defendant,  by  the  exercise  of  proper  diligence, 
could  have  carried  him  to  San  Francisco  before  he  left  San 
Juan  del  Sur ;  or  if  his  long  detention  on  the  isthmus  and 
subsequent  return  to  New  York  were  justly  imputable  to  the 
defendant's  neglect  of  duty  to  him.  But  I  will  not  discuss 
these  questions  further. 

My  conclusion  is  that  no  error  was  committed  on  the  trial 
which  entitles  the  defendant  to  a  new  trial ;  and  that  the 
judgment  of  the  Supreme  Court  should  be  aflbrmed  with 
costs. 

B08SKBAH8  and  Mabvin ,  JJ.  expressed  no  opinion. 

All  the  other  Judges  concurring, 

.    Judgment  affirmed* 


N.  T.  R.— 2a  15 
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The  People,  ex  rel  William  Eagls,  v.  John  Keyseb, 
•Register  of  the  City  and  County  of  New  York. 

The  right  to  the  money  secured  by  a  mortgage  being  personal,  either  one  of 
several  mortgagees  can  receive  the  same,  and  discharge  the  right  to  recover 
it  of- the  mortgagor. 

Where  a  mortgage  was  made  to  M.  and  W.  describing  them  as  ''  executors  of 
E./'  and  the  money  was  made  payable  to  them  or  their  "  executors,  admin- 
istrators or  assigns;"  J7«{i,  that  after  the  death  of  M.,  upop  the  refusal 
of  his  executors  to  unite  with  W.  in  the  execution  of  a  satisfaction  piece, 
the  certificate  of  W.  as  surviving  mortgagee,  duly  acknowledged,  showing 
payment  of  the  mortgage,  whether  the  mortgage  belonged  to  W.  and  M.  as 
private  persons,  or  as  executors,  entitled  the  mortgagor  to  have  it  dis- 
charged upon  the  record. 

The  statute  respecting  the  cancellation  of  the  records  of  mortgages  does  not 
require  that  the  satisfaction  certificate  shall  be  signed  and  acknowledged 
by  the  representatives  of  the  deceased  mortgagee,  in  such  a  case,  as  weU 
as  by  the  survivor,  to  authorise  the  register  to  cancel  the  mortgage. 

Thib  relator  made  a  motion^  on  affidavit  and  notice^  at  a 
special  term  of  the  Supreme  Court  in  the  city  of  New  York, 
'for  a  ivrit  of  mandamus  to  be  directed  to  John  Keyser,  regis- 
ter of  the  city  and  county  of  New  York,  commanding  him  to 
receive  on  file  in  his  office  a  satisfaction  piece  of  a  mortgage, 
and  to  cancel  and  discharge  the  mortgage  of  record. 

The  mortgage  had  been  recorded  in  the  office  of  the  regis- 
ter, and  was  made  by  the  relator  to  ^^  Samuel  Maycock  and 
John  Wright,  executor;  of  the  estate  of  James  ^spie,  deceased, 
of  the  second  part,"  to  secure  the  payment  of  $1200  to  "the 
said  party  of  the  second  part,  his  executors,  administrators 
or  assigns."  The  affidavit  showed  that  Maycock  had  died ; 
that  the  relator  paid  the  mortgage  to  Wright,  the  surviving 
mortgagee  and  executor,  who  executed,  acknowledged  an4 
delivered  to  him  a  satisfaction  piece  of  the  mortgage ;  that 
the  executors  of  Maycock  refused  to  unite  in  the  execution  of 
the  satisfaction  piece,  on  the  ground  that  they  were  in  no  way 
interested  in  the  mortgage ;  and  that  the  mortgage  debt  did 
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not  belong  to  the  estate  of  their  testator.  That  the  defend- 
ant, as  register,  refused  to  receive  the  satisfaction  piece,  or 
to  place  the  same  on  file  in  his  office,  or  to  cancel  or  discharge 
of  record  in  his  office  the  mortgage,  on  the  ground  that  the 
executors  of  Maycock  had  not  united  in  the  satisfaction  piece. 
The  motion  for  a  mandamus  was  denied.  The  Supreme 
Court,  at  a  general  term  in  the  first  district,  reversed  the 
order  denying  the  motion,  and  njade  an  order  that  a  man- 
damus issue,  commanding  the  defendant,  as  register,  to 
receive  and  file  and  record  in  his  office  the  satisfeuition  piece* 
But  the  court  would  not  require  the  Iregister  to  discharge 
the  mortgage  on  the  record,  (a)  The  relator  appealed  from 
the  order,  so  far  as  it  did  not  direct  the  writ  to  command  the 
register  to  do  that  act. 

The  case  was  argued  by  M.  8,  BidtoeU^  for  the  appeUant, 
and  submitted  upon  points  by  Wetmore  db  Botone,  for  the 
respondent. 

Balcom,  J.  According  to  the  decision  of  this  court  in 
Peck  V.  McdlamSy  (6  Selden,  509,)  the  words  '^executors  of 
the  estate  of  James  Espie,  deceased,''  annexed  to  the  names 
jf  the  mortgagees,  must  be  hpld  to  be  merely  descriptive  of 
the  persons  to  whom  the  mortgage  was  given ;  and  as  the 
money  mentioned  in  the  mortgage  was  payable  to  Maycock 
atnd  Wright,  their  "executors,  administrators  or  assigns," 
Qke  register  was  bound  to  regard  the  mortgage  as  the  private 
property  of  the  mortgagees,  their  executors,  administrators 
or  assigns.  His  duty  would  have  been  different  if  the 
mortgage  on  its  face  had  showed  it  was  taken  by  Maycock 
and  Wright  da  executors  of  Espie,  for  a  debt  due  his  estate. 
{Bogert  v.  Hertdl,  4  Hill,  492.) 

There  can  be  no  doubt  that  where  two  executors  take  an 
obligation  to  themselves  jointly,  as  representatives  of  their 
testfttor^  for  a  debt  belonging  to  his  estate,  one  of  them  can 

(a)  See  89  Bu-K  687,  8.0. 
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receive  pay  and  lawfully  discharge  the  obligation,  whether 
his  co-executor  be  dead  or  alive.  (Willard  on  Executors, 
209,  269 ;  4  Hill,  492 ;  StuyveBant  v.  Hall,  2  Barb.  Ch:  R. 
151 ;  Douglass  v.  Satterlee  et  al,  11  John.  16 ;  Murray  v. 
Blatchfordy  1  Wend.  583.)  One  of  two  administrators  can 
do  the  same.  (See  authorities  supra,)  A  surviving  trustee 
may  do  this.  (Hill  on  Trusts  and  Trustees,  3d  Am.  ed.  442 ; 
Lewin  on  Trusts  and  Trustees,  Law  Library,  4th  series, 
voL  72,  p.  284.) 

The  Supreme  Court  of  Pennsylvania  held,  in  Penn  v. 
Butler  J  (4  Dallas,  354,)  where  two  persons  sold  real  estate 
which  belonged  to  them  as  tenants  in  common,  and  took 
bonds  and  mortgages  in  their  joint  names  for  the  purchase 
money,  that  the  surviving  obligee  and  mortgagee  ^'was  enti- 
tled to  the  possession  of  the  joint  securities,  and  that  he 
might  recover  the  amount.''  The  same  court  held,  in  Bowes 
V.  Seegery  (8  Watts  &  Serg.  222,)  where  a  mortgage  was 
assigned  to  two  persons,  that  payment  of  it  to  one  of  such 
persons  discharged  the  debt ;  and  that  the  receipt  of  the  one 
to  whom  the  payment  was  made  was  evidence  to  show  that 
the  debt  was  discharged. 

Kent,  Oh.  J.  in  delivering  the  opinion  of  the  court  in 
Pierson  v.  Hooker j  (3  John.  68,)  said:  '^It  is  a  general 
principle  of  law,  that  where  two  have  a  joint  personal  inter- 
est, the  release  of  one  bars  the  other,  (Buddad^s  case, 
6  Oo.  25 ;)  and  I  can  not  perceive  that  the  case  of  copart- 
ners in  trade  forms  an  exception  to  the  general  rule.''  The 
court  held  in  that  case,  that  the  release  of  a  debt  due  a 
copartnership  by  one  of  several  partners,  by  a  writing  under 
his  hand  and  seal  in  the  name  of  the  copartnership,  was  bind- 
ing on  all  the  partners. 

It  was  held  in  Austin  v.  EaUy  (13  John.  286,)  that  in  an 
action  by  tenants  in  common,  for  a  trespass  on  land  of  which 
they  were  the  co-heirs,  a  release  by  one  of  the  plainti£b  was  a 
bar  to  the  action. 

Fitoh  dk  Buck  v.  Forman,  (14  John.  172,)  was  an  action 
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on  a  oovenant,  by  which  the  defendant  bonnd  himself  to  do 
a  certain  act  bj  a  certain  day.  Bnok  affcerwardfl,  by  a  writ- 
ing nnder  teal  indorsed  npon  the  original  agreement,  released 
the  defendant  from  a  performance  within  the  time  mentioned 
in  the  agreement,  and  extended  the  time  of  performance. 
And  the  oonrt  held  that  such  release  was  a  bar  to  the  action, 
the  breach  of  the  coTcnant  assigned  being  the  non-perform- 
ance of  the  act  by  the  day  mentioned  in  the  agreement 
Thokpsok,  Oh.  J.  in  delivering  the  opinion  of  the  conrt, 
said :  **  They  [the  plaintifEs]  had  a  joint  personal  interest, 
and  the  release  or  modification  by  one  wonld  bind  the  other.'* 

Judge  OowxN  laid  down  the  rule  in  his  treatise,  (2  Cow. 
Tr.  2d  ed.  772,)  that,  *'  A  release  by  one  of  several  persons, 
having  a  joint  demand,  is  valid  against  all,  even  though  such 
demand  be  the  proper  subject  of  trespass  or  case,  as  for 
a  wrong.''    He  cited  the  cases  in  Johnson's  Reports,  (supra.) 

The  principle  on  which  these  cases  were  determined,  au- 
thorized either  Haycock  or  Wright  to  receive  the  money  for 
which  the  mortgage  was  given,  and  to  satisfy  the  same,  though 
it  was  their  private  property,  and  held  by  them  as  tenants  in 
common ;  and  upon  the  same  principle  Wright,  as  surviving 
mortgagee  after  the  death  of  Maycock,  could  lawfully  re- 
ceive the  money  mentioned  in  the  mortgage  and  execute  a 
certificate,  satisfying  the  mortgage,  which  would  authorize 
the  raster  to  discharge  the  same  upon  the  record. 

The  right  to  the  money,  secured  by  the  mortgage,  being 
personal,  (a  mere  chose  or  thing  in  action,)  either  mortgagee 
could  receive  the  same  and  discharge  the  right  to  recover  it 
of  the  *  mortgagor. 

Baylet,  J.  said,  in  Barton  v.  WUliamSy  (5  Bam.  &  Aid. 
395,)  '^  There  may  be  cases  in  which  the  indivisible  nature 
of  the  subject  matter  of  the  tenancy  in  common  may  raise 
an  implied  authority  in  one  to  sell  the  whole."  A  mortgage 
is  indivisible,  and  though  payable  to  two  persons  jointly,  the 
right  to  receive  or  recover  the  money  due  upon  it  is  single. 
This  right  is  not  divided  by  the  death  of  one  of  the  morU 
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gagees.  Hence  the  death  of  Maycock  did  not  affect  the  right 
of  the  surviving  mortgagee  to  keep  the  mortgage  in  ques^ 
tion,  and  receive  the  money  due  on  it  and  satisfy  it 

It  is  laid  down  in  Graham's  Practice,  that  ''On  the  death 
of  the  party  with  whom  the  contract  was  made,  if  the  cov- 
enant or  promise  were  to  the  deceased  and  another,  jointly, 
the  action  must  be  brought  by  the  survivor  or  his  representa- 
tives, without  joining  the  representatives  of  the  deceased." 
(Gra.  Pr.  2d  ed.  90;  dlso  see  17  N.  Y.  Rep.  354;  Cow.  Tr. 
2d  ed.  vol.  1,  p.  553;  1  East,  497;  4  Dallas,  357.) 

The  Supreme  Court  of  Maine  held,  in  Williams  v.  HUton, 
(35  Maine  Bep.  547,)  that  ^'a  suit  upon  a  mortgage,  to 
obtain  a  foreclosure,  may  be  brought  and  maintained  by  the 
surviving  mortgagee.''  But  it  has  been  held  in  Massachu- 
setts that  if  a  mortgage  be  given  to  two  persons  to  secure 
their  several  demands,  and  such  demands  and  their  different 
amounts  are  specified  in  the  mortgage,  each  has  a  right  to 
enforce  his  claim  under  the  mortgage  in  a  form  adapted  to 
his  case ;  and  that  the  surviving  mortgagee  can  not  maintain 
an  action  on  the  mortgage,  to  enforce  payment  of  the  debt 
due  to  the  deceased  mortgagee.  (Burnett  v.  Pratty  22  Pick. 
556.)  That  case  was  correctly  decided,  because  the  mort- 
gage itself  divided  the  money  between  the  mortgagees ;  so 
the  mortgagor  knew  from' the  mortgage  how  much  money 
belonged  to  each  mortgagee. 

But  if  it  should  be  conceded  that  our  code  now  requires  the 
representatives  of  the  deceased  mortgagee  to  join  with  the 
survivor  in  an  action  for  the  foreclosure  of  a  mortgage  taken 
by  the  deceased  and  the  survivor  in  their  joint  names,  as 
tenants  in  common,  such  requirement  would  not  take  away 
the  common,  law  right  of  the  survivor  to  receive  the  money 
due  upon  the  mortgage,  when  tendered  to  him,  and  satisfy 
the  mortgage  by  a  proper  instrument  in  writing,  and  thus 
compel  the  representatives  of  the  deceased  mortgagee  to  look 
to  him  for  the  money,  if  it,  or  any  portion  of  it,  belonged 
to  such  mortgagee.    If  the  code  required  the  representatives 
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of  a  deoeaaed  partner  to  join  with  the  Bnnrivor  in  bringing 
actions  to  recover  debts  dae  the  copartnership,  the  snnrivor 
would  still  retain  his  common  law  right  to  receive  payment 
of  such  debts,  and  completely  discharge  them  by  receipts  or 
certificates. 

It  seems  to  me  there  can  be  no  donbt  that  th^  payment  of 
the  mortgage  to  the  surviving  mortgagee  discharged  the 
mortgage,  so  that  no  action  could  be  maintained  on  it  by  the 
representatives  of  the  deceased  mortgagee,  or  by  .them  and 
the  survivor,  or  by  either. 

The  only  remaining  question  is,  whether  the  statute  respect- 
ing the  canceUation  of  the  records  of  mortgages  requires  that 
the  satisfaction  certificate  shall  be  signed  and  acknowledged 
by  the  representatives  of  the  deceased  mortgagee,  as  well  as 
the  survivor,  to  authorize  the  register  to  cancel  the  mortgage 
upon  the  record. 

The  statute  is,  that  ''Any  mortgage  that  has  been  regis- 
tered or  recorded,  or  that  may  hereafter  be  recorded,  shall  be 
discharged  upon  the  record  thereof,  by  the  officer  in  whose 
custody  it  shall  be,  whenever  there  shall  be  presented  to  him 
a  certificate  signed  by  the  mortgagee,  his  personal  represent- 
atives or  assigns,  acknowledged,'^  &c.  (1  B.  S.  761,  §  28.) 
This  statute  does  not  mean  that  aS  the  mortgagees,  or  their 
personal  representatives,  must  execute  and  acknowledge  the 
satisfaction  certificate  to  authorize  the  officer,  in  whose  cus- 
tody  the  record  of  the  mortgage  shaU  be,  to  record  it,  and 
discharge  the  mortgage  upon  the  record ;  provided  a  satisfac- 
tion certificate,  signed  and  acknowledged  by  one  of  the  mort- 
gagees, discharges  the  mortgagor  from  all  claim  of  each  and 
every  of  the  mortgagees  and  their  representatives,  upon 
the  mortgage.  (See  23  How.  Pr.  Bep.  223 ;  2  Barb.  Ch.  Bep. 
151.)  The  statute  respecting  canceling  dockets  of  judg- 
ments, is  that  the  clerk  may  cancel  and  discharge  them, 
''upon  filing  with  him  an  acknowledgment  of  satisfaction, 
signed  by  tJte  party  in  whose  favor  such  judgment  was  ob- 
tained, or  by  his  executors  or  administrators,  duly  authenti- 
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cated/'  &Q.  (2  R  8.  262,  §  22.)  But  who  ever  heard  that 
it  was  necessary  that  all  the  parties,  in  whose  favor  a  joint 
judgment  is  recovered,  should  sign  and  acknowledge  a  satis- 
faction certificate  to  authorize  the  clerk  to  cancel  and  dis- 
charge the  docket  ?  The  signing  and  acknowled^ng  of  the 
proper  satisfaction  certificate  by  one  of  the  parties,  who  ob- 
tained such  a  judgment,  has  always  been  considered  sufllk^ient 
to  justify  the  clerk  in  canceling  and  discharging  the  docket 
of  it.  And  it  is  not  at  all  probable  that  every  body  has  been 
mistaken  respecting  the  legality  of  this  mode  of  satisfying 
judgments.  I  am  not  prepared  to  admit  there  has  been  an 
error  touching  it;  for  I  think  there  has  not  been  any. 

For  these  reasons  I  am  of  the  opinion  the  register  should 
have  received  and  recorded  the  satisfaction  certificate^  show- 
ing that  the  mortgage  had  been  paid,  and  duly  discharged 
the  mortgage  upon  the  record  thereof. 

It  follows  that  the  portion  of  the  order  of  the  general  term 
of  the  Supreme  Court  appealed  from  should  be  reversed,  and 
a  mandamus  ordered  to  be  issued  as  moved  for  by  the  relator. 

I  think  no  costs  should  be  awarded  to  either  party. 

Seldbn„  J.  If  the  relator's  mortgage  furnished  evidence 
upon  its  £ice  that  it  belonged  to  the  mortgagees  as  executors 
of  the  will  of  Mr.  Espie,  then  the  certificate  of  Wright,  one 
of  the  executors,  duly  acknowledged,  showing  that  it  was 
pi^d,  entitled  the  relator  to  have  it  discharged  upon  the 
r6C<»d.  During  the  lives  of  both  executors,  either  one  had 
power  to  discharge  a  mortgage  belonging  to  them  as  execu- 
tors; (WTieder  v.  Wheeler ^  9  Cowen,  34;  Stuyveaant  v. 
Hall,  2  Barb.  Ch;  151;  Bogert  v.  HertelljA  Hill,  492; 
WiUiams  on  Executors,  3d  Am.  ed.  810 ;)  and  on  the  death 
of  one,  all  the  rights  and  powers  of  both  vested  in  the  sur- 
vivor. {Hudson  V.  Hudson,  Cas.  Temp.  Talbot,  127 ;  Wil- 
liams on  Executors,  814 ;  Addison  on  Contracts,  362.) 

These  positions  are  not  questioned  by  the  repondent's 
counsel,  who  do  not  deny  the  sufficiency  of  the  discharge  in 
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cage  the  mortgage  was  shown  to  he  the  property  of  the  exeo 
Qtors  in  their  representatire  character ;  bnt  they  insist^  that 
by  its  terms  the  mortgage  appeared  to  be  the  private  prop* 
erty  of  the  executors.  The  terms  of  the  mortgage  do  not 
warrant  this  conclusion.  The  only  case  cited  in  it9  support 
is  that  of  Peck  y.  MallamSy  (6  Seld.  509.)  What  was  said 
in  that  case,  in  reference  to  a  similar  mortgage,  related 
rather  to  the  rules  of  pleading  than  to  the  rules  goreming  the 
interpretation  of  contracts.  It  was  said  in  answer  to  the 
defeWant's  objection,  that  the  plaintiff  did  not  make  title  to 
the  bond  and  mortgage  by  his  compktint.  By  the  strict 
ru^es  of  pleading  in  force  when  the  pleadings  in  that  case 
jl^re  made,  when  no  intendments  in  favor  of  the  pleading 
were  allowed,  (2  H.  Bl.  530 ;  1  Hill,  74 ;  2  Mylne  &  Craig, 
422 ;  2  Phillips,  28,)  an  allegation  that  a  promise  was  made 
by  A.  to  B.,  executor  &o.  of  C,  would  not  sustain  an  action 
in, favor  of  B.  in  his  representative  character,  the  words 
"executor  &c"  being  treated  merely  as  descriptive  of  the 
person.  (2  Chitty  on  Pleading,  Springfield  ed.  1844^  103, 
note  b ;  5  East,  150 ;  5  Binney,  16 ;  2  Barb.  368.)  All  that 
was  involved,  upon  this  subject,  in  the  judgment  in  Peck  v. 
MaUamSy  was  the  rule  of  pleading,  and  I  regret  being  com- ' 
pelled  to  say  that  the  syllabus  of  the  case  in  the  report,  (for 
which  I  am  responsible,)  erroneously  states  the  rule  as  appli- 
cable to  the  interpretation  of  the  contract.  The  judge  who 
delivered  the  opinion  merely  expressed  a  doubt  in  that 
respect,  the  case  not  requiring  a*  decision  of  the  question. 
(6  Seld.  537, 538.) 

In  determining  the  effect  of  contracts,  such  strictness  of 
interpretation  as  that  applied  to  pleadings  is  not  admissible ; 
language  sufficiently  definite  to  show  the  intention  of  the 
parties  being  all  that  is  required.  Looking  at  the  language 
of  the  mortgage  in  this  case,  as  furnishing  evidence  of  that 
intention,  it  would  seem  very  clear  that  the  mortgage  was 
made  to  the  mortgagees  as  a  contract  with  them  in  their 
representative,  and  not  in  their  individual  characters.    No 


Jk.  ! 


234  The  People  i;.  Eetser.  [Ct  of  Ap. 

Opinion  of  Sbldbv,  J. 

other  meaning  can  be  given  to  the  language,  unless  we 
assume  that  the  words,  ^^  executors  of  the  estate  of  James 
Espie,  deceased/'  were  added  to  the  names  of  the  mortgagees, 
in  a  contract  having  no  relation  to  the  afiSsurs  of  the  estate,  for 
the  sole  purpose  of  identifying  the  parties.  I  venture  the  asser- 
tion that  such  an  addition  to  the  names  of  parties  in  a  private 
contract,  for  the  mere  purpose  of  description,  was  never  known, 
and  it  would  be  very  unreasonable  to  hold  that  such  was  the 
object  of  the  addition  in  this  case.  If  the  decision  in  Peck  v. 
Mallama  were  to  be  regarded  as  declaring  a  rule  for  the  inter- 
pretation of  contracts,  instead  of  a  rule  of  pleading  merely, 
it  could  not  be  reconciled  with  the  late  cases  in  this  court  of 
Babcock  v.  J?eman,  (11  N.  Y.  Bep.  200,)  and  Chouteau  v. 
Suydam^  adm'r^  (21  id.  179.)  My  conclusion,  therefore, 
upon  this  point  is,  that  the  mortgage  upon  its  face  appeared 
to  be  the  property  of  the  executors  in  their  representative 
character,  and  was  properly  discharged  by  the  certificate  of 
the  survivor. 

If,  however,  a  different  interpretation  be  given  to  the  lan- 
guage of  the  mortgage,  and  it  is  held,  by  its  terms,  to  have 
belonged  to  Maycock  and  Wright  in  their  private  character 
and  not  as  executors,  the  certificate  and  acknowledgment  of 
Wright  would  be  equally  effectual  for  its  discharge.  Any 
one  of  several  joint  payees  of  a  note,  bond  or  other  personal 
obligation,  has  a  right  to  receive  payment  of,  and  to  dis- 
charge such  obligation.  {Pierson  v.  Hooker ^  3  John.  68; 
Bulkley  v.  Dayton^  14  id.  387;  Murray  v.  Blatchford^ 
1  Wend.  583 ;  Stuyvesant  v.  Hail,  2  Barb.  Ch.  161.)  Kent, 
Ch.  J.  in  Piereon  v.  Hooker,  says :  "It  is  a  general  principle 
of  law,  that  where  two  have  a  joint  personal  interest,  the 
release  of  one  bars  the  other.''  If  there  are  any  exceptions 
to  this  rule  the  subject  of  the  present  controversy  is  not 
among  them.  According  to  the  decisions  in  this  state,  a 
mortgage  is  but  a  security  for  a  debt,  and  is  treated  as  a 
m^re  personal  contract.  (Gh'een  v.  Hart,  1  John.  580, 
590;  Bunyan  v.  Mersereau,  11  id.  634;  Martin  v.  Mowlin, 
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2  Borr.  978 ;  Browne  on  the  Stat,  of  Frands,  §  65.)  So  far 
as  the  mortgagor  is  oonoemed,  all  the  mortgagees  are  to  be 
regarded  as  one  person,  and  he  has  a  right  to  deal  with  each 
as  representing  alL  This  was  held,  as  between  a  vendor  and 
two  vendees  of  land,  in  Carman  v.  PtdtZj  (21  N.  Y.  B.  550,) 
and  no  reason  is  perceived  why  the  principle  is  not  equally 
applicable  between  a  mortgagor  and  mortgagees.  By  accept- 
ing a  joint  mortgage,  each  mortgagee  gives  to  e^ery  other  the 
power  which  this  principle  implies,  as  each  member  of  a 
copartnership  clothes  each  of  his  copartners  with  power  to 
bind  him  in  all  matters  within  the  scope  of  their  joint  busi* 
ness.  Except  for  the  purpose  of  receiving  payment  and 
acknowledging  satisfaction,  the  powers  of  an  ordinary  joint 
obligee  over  the  obligation  would  not  probably  correspond 
with  those  of  a  partner ;  but  to  that  extent  they  must  be 
identical,  otherwise  the  pbligor  could  never  safely  pay  to  one 
of  several  obligees.  The  certificate  of  one  mortgagee,  thero- 
fore,  if  both  were  living,  was  sufBcient  to  entitle  the  mort- 
gagor to  a  discharge  of  his  mortgage  upon  the  record.  The 
practice  in  the  register's  office  in  the  city  of  New  York,  it 
seems,  has  been  otherwise,  and  the  decisions  of  the  Supreme 
Court  in  the  first  district  have  been  in  accordance  with  that 
practice.  (IJte  People  v.  Miner,  32  Barb.  612.)  .  In  some 
other  counties  the  practice  has  been  to  discharge  mortgages , 
upon  the  certificate  of  one  of  several  mortgagees,  and  great 
confusion  would  arise  from  a  decision  by  this  court  that  such 
discharges  were  ineffectual. 

The  death  of  one  of  two  joint  mortgagees  does  not  deprive 
the  other  of  the  right  to  receive  payment  of,  and  to  discharge 
a  mortgage  held  by  both,  but  renders  such  right  exclusive  in 
the  survivor.  (Addison  on  Contracts,  285.)  What  is  said 
in  the  books  to  which  we  are  referred  by  the  respondent's 
counsel,  against  the  right  of  the  survivor  in  such  cases  to 
take  the  whole  money,  relates  to  the  equitable  and  not  to 
the  legal  right  {Rigden  v.  Valliery  2  Vesey,  sen.  258 ; 
2  Story's  Eq.  Jur.  §  1206 ;  2  Powell  on  Mortgages,  699, 700.) 
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There  was  never  any  doubt  that  the  entire  legal  interest 
remained  in  the  survivor.  (1  Chittj  on  Pleading^  19,  20 ; 
Bolle  V.  TaUj  Yelv.  177,  and  note  1.)  The  only  doubt  was, 
whether  the  survivor  did  not  take  the  whole  interest,  legal 
and  equitable,  according  to  the  rule  of  survivorship  applied 
to  a  joint  tenancy  in  lands ;  but  it  was  finally  held,  the  case 
of  PeUy  V.  Stytoard,  (1  Eq.  Oas.  Abr.  290,)  being  the  lead- 
ing case,  that  although  the  entire  legal  interest  vested  in  the 
survivor,  he  was  to  be  regarded  in  equity  as  a  trustee  for  the 
personal  representatives  of  deceased  parties  for  their  equal 
shares.  (2  Fonbl.  Eq.  103,  and  notes.)  I  believe  it  was 
never  questioned  that  the  party  having  the  entire  legal 
interest  in  any  demand,  in  the  absence  of  fraud,  could  dis- 
charge it. 

Whether,  therefore,  the  mortgage  belonged  to  the  two  mort- 
gagees as  private  persons,  or  as  executors,  and  whether  the 
register  was  or  was  not  bound,  on  the  evidence  which  was 
before  him,  to  take  notice  of  the  death  of  one  of  them,  the 
certificate  of  the  other,  duly  acknowledged,  showing  payment 
of  the  mortgage,  entitled  the  mortgagor  to  have  it  discharged 
upon  the  record.     (3  R..8.  5th  ed.  67,  58,  §§60,  61.) 

The  order  appealed  from,  therefore,  should  be  modified,  so 
as  to  direct  the  issuing  of  a  mandamus  to  the  defendant^ 
.commanding  him  to  receive  and  record  in  his  office  the  cer- 
tificate of  payment  of  the  mortgage  of  the  relator,  mentioned 
in  the  affidavits  and  proceedings  in  this  case,  and  also  to  dis- 
charge such  mortgage  upon  the  record  thereof. 

Costs  in  cases  of  this  kind  are  in  the  discretion  of  the 
court.  (3  R.  8.  5th  ed.  909 ;  Code,  §  471 ;  20  N.  T.  Rep. 
529 ;  Code,  §  306.)  As  the  defendant  is  a  public  officer, 
and  appears  to  have  acted  in  perfect  good  faith,  and  in  accord- 
ance with  a  prior  decision  of  the  Supreme  Court,  he  should 
not  be  charged  with  costs. 

All  the  Judges  concurring. 

Ordered  accordingly. 
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John  McObsoob  and  others  v.  Jambb  Coustock. 

An  attorney  who  obtains  a  Judgment  bai  a  Hen  npon  It  for  the  amount  of 
his  ooets. 

If  it  be  solely  for  costSi  the  record  is  notice  to  all  the  parties  to  the  action 
that  the  attorney  recoTering  the  Judgment  has  a  lien  npon  it  to  the  amount 
of  the  recoTory ;  and  the  payment  of  the  Judgment  to  the.far^  in  whose 
name  it  was  TecoTeredi  by  his  adrersary,  is  in  his  own  wrcmg,  and  is  equiT- 
alent  to  paying  to  the  assignor  a  debt  which  has  been  assigned,  after  noUoe 
of  the  assignment. 

The  &ct  that  the  attorney  was  not  retained  by  the  nominal  party  whom  he 
represents,  but  by  the  real  party  in  interest,  can  not  defeat  the  liem  of  the 
attorney  upon  the  Judgment. 

Where  a  defendant  recoTers  a  Judgment  against  the  plaintiff  for  costs,  the 
payment  of  the  amount  to  the  nominal  defendant,  by  the  plaintiff,  and 
obtaining  Arom  him  a  satisfsction  of  the  Judgment,  with  knowledge  of  the 
Ikcts,  is  a  fraud  upon  the  rights  of  the  real  defendant  in  interest  who  has 
assumed  the  whole  defense  of  the  action,  and  incurred  all  the  expenses  of 
the  fiUgation. 

Appeal  from  an  order  of  the  Supreme  Conrt^  made  at  a 
general  term,  affirming  an  order  of  the  special  term.  The 
order  of  the  special  term  directed  that  the  clerk  of  the  city 
and  oonntj  of  New  York  do  take  and  remove  from  the  files 
of  his  office  a  satisfaction  piece,  in  this  cause,  filed  August 
25, 1858,  of  the  judgment  of  the  Supreme  Court,  on  a  remit- 
titur from  the  Court  of  Appeals,  the  judgment  roll  whereof 
was  filed  May  8,  1858 ;  and  that  the  derk  mark  the  docket 
of  said  judgment  in  conformity  therewith.  The  order  also 
directed  that  the  clerk  of  Albany  county,  upon  being  fur- 
nished with  a  certified  copy  thereof,  should  mark  the  docket 
of  said  judgment.  May  8,  1858,  in  his  office,  as  restored  to 
full  foroe.  And  that  he  should  take  and  remoye  from  the  files 
of  his  office  any  certificate  or  satisfaction,  or  other  certificate 
of  the  clerk  of  the  city  and  county  of  New  York,  that  said 
judgment  is  satisfied  in  his  office ;  leaving  said  judgment  and 
the  docket  thereof,  in  the  office  of  the  clerk  of  Albany  county, 
in  as  full  force  and  effect  as  if  no  such  certificate  or  certificates 
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had  been  filed.    The  order  also  directed  the  plaintiffs  to  pay 
to  the  defendant's  attorney  ten  dollars  for  costs  of  motion. 

J.  JSllsuQorth,  for  the  plaintiffi. 

Bobert  O.  Embree,  for  the  defendant. 

BosEKBAKS,  J.  The  plaintiffs  have  appealed  to  this  court, 
from  an  order  of  the  general  term  of  the  Supreme  Court, 
affirming  an  order  of  the  special  term  directing  the  cancelling 
of  the  satisfaction^  on  the  record,  of  the  judgment  obtained 
in  tjiis  action  by  the  defendant.  Since  the  appeal  was  taken, 
William  McGregor,  one  of  the  appellants,  has  died,  and  the 
plaintiffs  move  to  suspend  the  argument  of  the  appeal  until 
the  legal  representatives  of  the  deceased  can  be  substituted 
in  his  stead.  The  substitution  is  wholly  unnecessary  for  the 
purposes  of  this  appeal,  to  protect  the  rights  of  any  of  the 
parties.  If  the  order  appealed  from  should  be  reversed,  it  is 
apparent  that  the  substitution  would  be  useless;  and  if 
affirmed,  the  judgment  can  be  enforced  against  any  property 
of  the  plaintiffs,  both  living  and  dead,  upon  which  it  is  a 
lien,  and  can  be  enforced  in  the  same  manner  as  if  all  were 
living.  (3  B.  S.  5th  ed.  642,  §  30 ;  649;  §  41.)  If  the  judg- 
ment shall  be  satisfied  out  of  the  personal  property  of  the 
remaining  plaintiffs,  as  it  could  have  been  before  the  death 
of  William  McGregor,  such  survivors,  if  compelled  to  pay 
more  than  their  share,  can  seek  contribution  from  the  estate 
of  the  deceased.  The  motion  to  postpone  the  argument 
should  be  denied  with  ten  dollars  costs. 

The  order  appealed  from  should  be  affirmed,  whether 
the  application  for  the  order  be  regarded  as  made  by  the  de- 
fendant's attorney,  on  his  own  behalf,  to  enforce  his  lien  as 
attorney,  or  on  behalf  of  his  client  who  was  the  real  party  in 
interest,  and  defended  the  action  in  the  name  of  the  nominal 
defendant  for  his  own  benefit.  The  affidavits  upon  which 
the  order  was  granted  disclose  a  case  of  gross  fraud  in  pro- 
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coring  the  satisfaction  of  the  judgment  from  the  nominal 
defendant,  not  only  as  against  the  real  party  in  interest,  bat 
against  his  attorney.  The  nndisputed  facts  are  these: 
The  plaintiffs  had  brought  an  action  of  ejectment  against 
Benjamin  B.  Winthrop,  and  were  nonsuited  because  Win- 
ihrop  disclaimed  to  have  any  thing  to  do  with  the  lands,  and 
they  then  brought  actions  against  Winthrop's  tenants,  the 
defendant  Gomstock  being  one  of  them.  The  litigation  con* 
tinned  from  1844  to  1848,  when  this  action  was  finally  de- 
termined in  this  court,  adversely  to  the  plaintiffs.  The 
defendant  had  judgment  for  costs  to  the  amount  of  $1088.39 
on  the  8th  of  May,  1858.  James  C.  McGregor,  one  of  the 
plaintiffs,  was  informed  of  the  entering  of  judgment  soon 
after,  and  wrote  to  th^  defendant's  attorney  that  it  should 
be  paid  on  the  10th  of  June,  1858,  The  plaintiffs  and  their 
attorney  knew  from  the  commencement  of  the  action  that 
the  nominal  defendant  was  not  the  real  party  in  interest,  but 
that  Winthrop  was.  They  knew  that  not  one  cent  of  the 
disbursements,  expenses  or  costs  of  the  litigation  had  been 
paid  by  the  nominal  defendant,  but  that  all  had  been  incur- 
red by  Winthrop  and  his  attorney.  They  knew  that  Win* 
throp  defended  the  action,  and  Ellsworth  swears  that 
Gomstock  informed  him,  when  Ellsworth  obtained  his  sig- 
nature to  the^satisfaction,  that  he  had  never  seen  er  employed 
the  attorney  who  defended  the  suit,  and  that  said  attorney 
was  not  defending  Gomstock.  The  allegation  of  these  facts 
is  not  denied  on  the  part  of  the  plaintiffs,  directly  or  evasive- 
ly, and  they  stand  admitted.  Winthrop  and  his  attorney 
resided  in  the  city  of  New  York;  some  of  the  plaintiffs 
resided  there,  most  of  the  others  resided  in  this  state  and 
their  attorney  also,  and  yet,  with  a  knowledge  of  these  facts, 
after  James  G.  McGregor  had  written  to  the  attorney  that 
the  judgment  should  be  paid  to  him  on  the  10th  of  June, 
1858,  James  and  his  co-plaintifib  sent  their  attorney  to 
Chattanooga,  in  the  state  of  Tennessee,  a  distance  of  1000 
miles  and  over,  with  funds  to  pay  this  judgment  to  Com- 
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stock,  or  to  obtain  a  satisfaction  piece  from  him  without  pay* 
ment,  and  such  satisfaction  piece  was  obtained  and  put  npon 
record  and  the  judgment  discharged,  after  the  real  defend- 
ant  had  issued  an  execution  to  enforce  the  collection  of  the 
judgment,  and  the  same  had  been  levied  upon  the  real  estate 
of  one  of  the  plaintiffs.  The  attorney  who  obtained  the 
judgment  has  a  lien  upon  it  for  the  amount  of  his  costs. 
(Booney  t.  Second  Avenue  B,  jB.,  18  N.  Y.  Bep.  368.)  The 
judgment  being  solely  for  costs,  the  record  is  notice  to  all 
the  parties  to  the  action  that  the  attorney  who  obtained  the 
judgment  has  a  lien  upon  it  to  the  amount  of  the  recovery, 
{Eaight  v.  Solcomb,  16  How.  Pr.  B.  173, 174 ;)  and  the  pay- 
ment of  the  judgment  to  Comstock  was  in  fraud  of  the  rights 
of  the  attorney.  Such  payment  by  the  plainti£G9  was  in  their 
own  wrong,  and  was  equivalent  to  paying  to  the  assignor  a 
debt  which  has  been  assigned,  after  notice  of  the  assignment. 
(Beid  V.  Dupper,  6  T.  R.  361 ;  Bradt  v.  Koon,  4  Oowen, 
416 ;  Welsh  v.  Hole,  1  Doug.  238 ;  MaHin  v.  Hawks,  15 
John.  405.)  The  fact  that  the  defendant's  attorney  was  not 
retained  by  the  defendant  in  the  suit,  but  by  the  real  party 
in  interest,  can  not  defeat  the  lien  of  the  attorney  upon  the 
judgment.  The  acquiescence  of  the  nominal  defendant  in 
the  conduct  of  the  suit  by  the  attorney,  for  the  benefit  of 
the  party  in  interest,  would  preclude  him  from  insisting  that 
the  lien  did  not  exist,  and  the  opposite  party  in  the  action 
has  no  right  to  question  it. 

The  order  setting  aside  the  satisfaction  piece  was  proper 
if  the  motion  is  regarded  as  made  on  behalf  of  the  at- 
torney who  obtained  the  judgment.  I  am  also  of  the  opinion 
that,  under  the  circumstances,  Winthrop  is  to  be  regard- 
ed as  the  equitable  assignee  of  tlie  judgment,  as  between 
him  and  Comstock,  and  that  the  giving  of  the  satisfaction 
piece  by  Comstock  was  a  fraud  upon  the  rights  of  Win- 
throp. Comstock  was  sued  as  tenant  of  Winthrop,  and 
Winthrop  as  his  landlord  demurred  to  the  declaration  in 
ejectment  served  upon  him.    Winthrop  assumed  the  whole 
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defense  of  the  action  and  incnrred  all  the  expenses  of  the 
litigation.  Comstock  paid  nothing,  and  was  liable  for  noth- 
ing to  the  attorney  employed  to  defend.  He  had  no  legal  or 
equitable  right  to  the  frnits  of  the  judgment.  The  land- 
lord might  have  appeared  and  been  made  a  defendant  with 
the  tenant,  or  been  substituted  as  sole  defendant.  But  if 
Comstock  assented  to  the  suit  being  continued  against  him 
and  defended  by  his  landlord,  in  his  name,  there  was  no  ille- 
gality in  the  arrangement  A  person  is  not  chargeable  with 
maintenance  in  prosecuting  or  defending  an  action  of  eject- 
ment in  the  name  of  another  when  he  has  an  interest  in  the 
lands,  legal  or  equitable.  ( Wtckham  r.  ConkltHf  8  John. 
221.)  The  payment  of  the  judgment  to  Comstock^  with 
knowledge  of  the  facts,  was  a  fraud  upon  Winthrop.  The 
facts  disclosed  in  the  affidavits  show  conclusively  that  a  fraud 
was  intended  to  be  perpetrated.  It  would  be  a  reproach  to 
the  law  if  such  purpose  could  not  be  defeated. 

In  any  aspect  of  the  case,  I  am  satisfied  that  the  order  ap- 
pealed from  should  be  affirmed,  with  costs.  We  have  not 
the  power  to  award  ten  per  cent  upon  the  judgment^  under 
subdivision  6  of  section  307  of  the  code^  as  the  appeal  is  not 
from  a  judgment. 

Wbioht,  J.  also  read  an  opinion  in  favor  of  affirmance. 

All  the  Judges  concurring. 

Judgment  affirmed. 


N.  T.  B.— 28  16 
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|iM  m        Joseph  Palmeb^  and  Nancy  E.  Palmeb  .  his  wife^  t;. 
I   28  ~  ~24l  Ohables  H.  Davis  and  Hugh  S.  Gilbebt. 
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A  hnsband  U  not  a  proper  part^,  in  an  action  by  the  wife  concerning  her 
separate  property  —  as  npon  an  award  in  her  favor.  Such  property  is  held 
by  her  in  opposition,  and  without  regard  to,  marital  rights. 

If  the  husband  be  joined  as  a  plaintiff,  in  such  an  action,  the  defendant  may 
demur  to  the  complaint,  on  the  ground  that  it  does  not  state  a  cause  of 
action  in  favor  of  the  husband;  and  as  to  him,  the  complaint  will  be 
dismissed. 

The  defendant  may  also  raise  the  question  on  the  trial — no  cause  of  action 
appearing  in  his  favor— f- and  procure,  as  to  him,  a  dismissal  of  the  com- 
plaint.   But  he  can  not  claim  a  dismissal  as  to  both  plaintiff. 

The  wife  having  no  legal  capacity  to  sue,  except  by  a  next  friend,  previous 
to  the  amendment  of  section  114  of  the  code,  in  1857,  the  defendant  might 
demur  on  that  ground,  where  she  sued  jointly  with  her  husband. 

As  that  objection  appears  upon  the  face  of  the  complunt,  it  will  be  waived, 
if  not  taken  by  demurrer,  and  can  not  be  raised  upon  the  trial. 

The  ancient  strictness  of  the  common  law,  touching  awar^jis  made  under  sub- 
missions by  infants  and  married  women,  has  bebn  modified,  and  although 
such  awards,  at  one  time,  in  favor  of  infants  and  married  women,  were 
not  enforceable  at  law,  the  rule  more  recently  established  and  acted  upon 
by  courts  of  law  in  England  is,  that  where  a  party  knowingly  eiit^rs  into 
a  submission  with  a  married  woman  or  infant,  and  an  award  has  been  made 
against  him,  the  court  will  not  set  it  aside  on  the  ground  that  the  other 
party  is  not  bound  by  it. 

The  common  law  disability  of  a  married  woman  to  bind  herself  by  a  submis- 
sion to  arbitration  was  removed  by  the  acts  of  1860  (chap,  90)  and  1862 
(fl%>.  178.) 

Where  a  submission  recited  that  J.  P.  and  N.  his  wife,  or  one  of  them,  claimed 
an  'interest "  in  a  specified  farm  "  or  the  proceeds  thereof,"  it  not  appear- 
iqg  that  this  was  a  claim  in  fee  for  life  to  the  farm,  but  the  evidence  showed 
that  the  claim  was  for  a  part  of  the  proceeds  of  sales  made  of  portions 
of  the  land ;  Seld  that  it  was  not  a  submission  of  the  "  claim  of  any  per- 
son to  any  estate  in  fee  or  for  life,  to  real  estate,''  within  the  exception 
of  the  revised  statutes  respecting  arbitrations.    (2  R.  S.  641,  ^  2.) 

Apfeal  from  a  judgment  of  the  Supreme  Court  affirming 
a  judgment  entered  upon  the  decision  and  report  of  a  referee. 
The  action  was  to  recover  the  amount  of  an  award  to  the 
plaintiff  Mrs,  Palmer.     The  award  was  made  pursuant  to  Bk 
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BubmiRsion  reciting  that  Joseph  Palmer  and  Nancy  E.  Palmer 
his  wife,  or  one  of  them,  claimed  an  interest  in  the  Huestis 
farm,  or  the  proceeds  thereof,  which  claim  was  denied  by  Dayis 
and  Gilbert.  Therefore,  to  avoid  litigation  and  come  to  an 
early  settlement  and  determination  of  such  claim,  and  of  all 
amounts  and  demands  whatever  in  relation  to  such  purchase 
and  sale,  the  parties  agreed  to  submit  all  matters  in  difference 
to  the  determination  and  award,  &c.,  and  they  agreed  to  exe- 
cute, abide  by  and  perform  the  award,  &c.  The  award  stated 
the  amount  received  by  Davis  on  account  of  sales  from  the 
Harvey  Huestis  farm,  and  of  the  forfeit  to  be  paid  by  him 
on  the  William  H.  Huestis  farm,  making  a  total  of  $7444.45 ; 
credits  were  allowed  against  that  sum,  leaving  a  balance  of 
$4316.70.  The  award  refers  to  an  agreement  between  Merritt 
H.  Smith  and  Hugh  S.  Gilbert  of  the  one  part,  and  Nancy 
£.  Palmer  of  the  other  part,  and  declares  that  by  virtue 
of  this  agreement  one  third  of  such  balance  belonged  to 
Nancy  £.  Palmer,  and  the  remaining  part  to  Hugh  8.  Gil- 
bert and  to  Charles  H.  Davis,  the  assignee  of  Merritt  H. 
Smith,  and  who  then  held  the  title  to  *  tl\e  farms ;  and  the 
award  directed  the  defendants  to  pay,  within  sixty  days  after 
notice  of  the  award  to  Nancy  E.  Palmer,  the  sum  of  $1438.90, 
in  full  satisfaction  of  all  her  claims  and  demands  upon  the 
Huestis  farms,  or  either  of  them,  or  the  proceeds  thereof,  or 
upon  Davis  and  Gilbert,  or  either  of  them,  in  respect  thereto, 
and  that  they  pay  to  Joseph  Palmer  $2475,  in  full  satisfac- 
tion, &c.  (It  had  appeared  in  the  award  that  Joseph  had 
expended  this  sum,  in  endeavoring  to  effect  sales  of  parcels 
of  the  Harvey  Huestis  farm.)  Mutual  releases  &c.  were 
awarded.  This  action  was  commenced  in  December,  1855,  and 
tried  in  part  in  December,  1856,  and  decided  in  March,  1857. 
Gilbert  did  not  answer,  and  made  no  defense.  On  the  trial 
I^vis'  counsel  objected  that  the  action  could  not  be  main- 
tained upou  the  award  in  favor  of  Mrs.  Palmer,  by  her  and 
her  husband  jointly ;  that  she  could  not  sue  except  by  a  next 
friend,  and  moved  that  the  complaint  be  dismissed,  or  that 
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the  plaintiffs  be  nonsuited.  The  objoctions  were  overruled 
and  the  motion  denied^  and  the  defendant  excepted.  There 
were  many  other  exceptions  taken  by  the  defendant^  during 
the  trial,  and  numerous  exceptions  to  the  report  of  the  referee, 
which  are  sufficiently  noticed  in  the  following  opinions. 

Amasa  J.  Parker,  for  the  appellants. 

John  H.  Beynolda,  for  the  defendents. 

M ARViK,  J.  The  evidence  upon  the  trial  was  brief,  though 
the  exceptions  in  the  case  are  very  numerous,  some  of  which 
it  is  very  difficult  to  understand.  I  shall  notice  but  few  of 
thorn. 

The  action  was  to  recover  the  sum  awarded  to  Mrs.  Palmer. 
The  motion  to  dismiss  the  complaint  or  nonsuit  the  plaintiffs, 
on  the  objections  that  the  action  should  have  been  in  her 
name  alone,  and  that  she  should  have  sued  by  next  friend, 
was  properly  overruled.  When  this  action  was  commenced, 
the  code  (§  114)  was,  ^' Where  a  married  womwa  is  a  party 
her  husband  must  be  joined  with  her,  except  that,  1st. 
When  the  action  concerns  her  separate  property,  she  may  sue 
alone.  2d.  When  the  action  is  between  herself  and  her  hus- 
band, she  may  sue  or  be  sued  alone.  But  when  her  husband 
can  not  be  joined  with  her,  as  herein  provided,  she  shall 
prosecute  or  defend  by  her  next  friend.^'  There  is  some  con* 
flict  in  the  decisions  of  the  Supreme  Court  in  construing  this 
section.  In  Brot/mson  and  wife  v.  CKfford  and  others,  (8 
How.  P.  B.  389,)  it  was  held  by  Justice  Habbis,  at  special 
term,  that  the  husband  could  not  be  joined  with  the  wife  in 
an  action  which  concerned  her  separate  property;  and  he 
sustained  a  demurrer  on  this  ground  of  a  defect  of  parties 
plaintiff.  The  action  was  purely  equitable,  arising  upon  a 
will.  In  Busher  and  wife  v.  Morris  and  wife,  (9  How.  P. 
B.  266,)  the  action  was  to  foreclose  a  mortgage  given  to  Mrs. 
Busher,  and  the  defendant  demurred  on  the  ground  of  defect 
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of  parties  plaintiff  Justice  Bosetelt  overruled  the  de- 
murrer, holding  that  the  husband  was  properly  joined  with 
the  wife  in  the  action.  In  Smith  v.  Kearney j  (9  How.  P. 
B.  466,)  the  plaintiff  was  a  wife  and  sued  by  her  husband  as 
her  next  friend.  Hoffman,  Justice,  reviewed  the  decision 
last  mentioned,  And  disapproved  it,  holding  that  the  husband 
could  not  be  joined  with  the  wife  in  an  action  concerning  her 
separate  property.  I  am  inclined  to  agree  with  Justices 
Habbis  and  Hoffman,  that  a  husband  is  not  a  proper  party 
in  an  action  by  the  wife  concerning  her  separate  property ; 
such  property  is  held  by  her  in  opposition  and  without  regard 
'to  marital  rights.  The  decision,  however,  in  Brownson  and 
foife  V.  Oifford  and  otherSy  sustaining  the  demurrer  on  the 
ground  of  a  defect  of  parties,  was  undoubtedly  wrong.  One 
of  the  grounds  of  demurrer  allowed  by  the  code  (§  144)  is> 
"that  there  is  a  defect  of  parties  plaintiff  or  defendant.^' 
This  ground  does  not  reach  a  case  where  there  are  too  many 
plaintifib,  or  too  many  defendants,  but  only  those  cases  in 
which,  from  the  statement  of  the  cause  of  action,  it  appears 
that  there  are  parties  omitted,  who  should  have  been  made 
parties  plaintiff  or  defendant.  It  is  the  same  as  noiy cinder 
of  a  necessary  party,  in  an  action  at  law,  under  the  super- 
seded system,  or  the  omission  of  a  necessary  party  in  a  suit  in 
equity  where  it  was  said  the  suit  was  defective^  and  a  de- 
murrer could  be  interposed  for  want  cf  parties  ;  or  the  ob- 
jection could  sometimes  be  taken  in  the  answer,  or  raised  on 
the  hearing.  Now  this  objection  of  defect  of  parties  must 
be  taken  by  demurrer,  if  it  shall  appear  upon  the  face  of  the 
complaint.  If  it  does  not  so  appear,  the  objection  may  be 
taken  by  answer.  (Code,  §  147.)  If  the  objection  of  this  de- 
feet  is  not  taken  by  demurrer  or  answer,  the  defendant  shall 
be  deemed  to  have  waived  it.  (§  148.)  The  language,  "  de- 
fect of  parties,^'  was  taken  from  the  equity  branch  of  the 
law  as  administered  in  the  Court  of  Chancery,  and  it  was 
happily  chosen,  in  view  of  the  new  system.  It  has  no 
reference  to  the  misjoinder  of  parties;  nor  is  misjoinder  of 
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parties  one  of  the  causes  of  demurrer  under  the  code.  As 
we  have  seen^  the  objection  of  a  d^ect  or  want  of  parties 
can  not  now  be  raised  on  the  hearing  or  trial^  not  having  been 
raised  by  demurrer  or  answer,  and  being  deemed  waived.  Bui 
it  is  provided  in  the  code,  (§  122,)  that,  ^^when  a  complete 
determination  of  the  controversy,  between  the  parties,  can 
not  be  had  without  the  presence  of  other  parties,  the  court 
must  cause  them  to  be  brought  in.''  If  there  is  a  misjoinder 
of  parties,  that  is,  if  the  facts  stated  in  the  complaint  show 
no.cause  of  action  against  the  defendants,  in  favor  of  one  of 
the  plaintiffs,  the  defendants  may  demur,  under  the  sixth 
subdivision  of  §  144,  as  to  such  plaintiff,  upon  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  as  to  such  plaintiff  the  complaint  will 
be  dismissed.  And  so  as  to  one  of  the  defendants  against 
whom  no  cause  of  action  is  stated.  If  the  objection  is  not 
raised  by  demurrer,  or  does  not  appear  in  the  complaint,  it 
may,  of  course,  be  raised  on  the  trial,  and  the  complaint  will 
be  dismissed  as  to  the  plaintiffs  in  whose  favor  no  cause  of 
action  is  shown^  and  so  as  to  the  defendants  against  whom 
no  cause  of  action  is  shown.  By  section  274,  ^'judgment  may 
be  given  for  or  against  one  or  more  of  several  plaintiffs,  and 
for  or  against  one  or  more  of  several  defendants.''  Now,  if 
the  plaintiff  has  a  good  cause  of  action  against  one  or  more 
of  the  defendants,  he  is  not  to  be  dismissed  from  the  court  as 
to  him  or  them,  though  he  has  joined  one  or  more  defendants 
against  whom  be  had  no  cause  of  action.  So  if  one  is  joined 
as  a  plaintiff  who  has  no  cause  of  action  in  connection  with 
his  co-plaintiff,  the  complaint,  as  to  him,  will  be  dismissed, 
but  his  co-plaintiff  may,  if  he  has  a  cause  of  action,  recover. 
These  positions  are  now  well  understood,  and  have  received 
the  sanction  of  the  courts;  and  I  may  add,  that  I  have 
always  regarded  these  provisions  of  the  code  as  the  most 
valuable  portions  of  it,  effecting  a  very  salutary  reform  in 
the  law  touching  parties  to  actions.  (See  Bruniskill  v. 
James,  1  Ker.  294;  Zabriskie  v.  Smith,  3  id.  322,  336; 
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The  People  v.  Cram,  8  How.  151 ;  Cotolee  dk  Ourtia  v. 
CowleSj  9  icL  361;  Pedbody  v.  The  Waehington  Mutual 
Ina.  Co.,  20  Barb.  342.) 

In  the  present  case  the  defendant  conld  have  demurred 
sncessfully  to  the  complaint  upon  the  ground  that  it  stated 
no  cause  of  faction  in  favor  of  Joseph  Palmer,  and  as  to  him 
the  complaint  would  have  been  dismissed,  assuming  that  I 
am  right  in  the  position  that  he  was  not,  as  husband,  a 
proper  partj.  They  could  also  have  raised  the  question  on 
the  trial,  no  cause  of  action  appearing  in  his  favor,  and  pro- 
cured, as  to  him,  a  dismissal  of  the  complaint ;  but  they  did 
no  such  thing*  .  They  insisted  upon  a  dismissal  as  to  Jboth 
plaintiffs.  She  had  no  legal  capacity  to  sue  except  by  a  next 
friend,  and  the  defendants  were  authorized  by  subdivision  2 
of  section  144  to  demur  on  this  ground.  As  this  objection 
appeared  upon  the  face  of  the  complaint,  and  was  not  taken 
by  demurrer,  it  was  waived,  and  could  not  be  raised  upon 
the  triaL 

The  defendants  also  objected  that  as  Nancy  E.  Palmer 
was  a  married  woman,  the  submission  of  the  matters  in 
controversy  by  her  was  void,  and  asked  that  the  complaint  be 
dismissed  for  this  reason,  and  excepted  to  the  decision  of  the 
referee  denying  the  motion.  I  think  the  referee  did  not  err 
in  this  decision.  It  is  undoubtedly  true  that  at  common 
law,  owing  to  the  peculiar  relations  between  husband  and 
wife,  and  the  disabilities  imposed  upon  the  wife,  her  submis- 
sions to  arbitration  were  generally  void.  Her  deeds  and  con-* 
tracts  being  void  she  could  not  bind  herself  to  perform  an 
award,  and  there  was  a  want  of  mutuality.  (Bumaey  v. 
Leek,  5  Wend.  20 ;  Watson  on  Arb.  69 ;  Russell  on  Arb. 
20  et  seq,)  As  by  the  common  law  the  husband  was 
entitled  to  the  chattels  and  choses  in  action  of  his  wife,  he 
could  submit  disputes  relating  to  them  to  arbitration.  (Wat- 
son and  Bussell,  eup.)  In  the  case  under  consideration,  the 
submission  was  binding  upon  Joseph  Palmer,  and  there  was 
therefore  suflGicient  mutuality.    Besides,  in.tbis  case  the  claim 
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Bubmitted  was  made  by  Palmer  and  wife,  or  one  of  them, 
and  no  claim  was  made  by  Gilbert  and  Davis.  True,  if  the 
submission  by  the  wife  was  void  she  would  not  be  bound  by 
the  awards  but  might  pursue  her  claim  in  court. 

The  ancient  strict  rule  of  the  common  law,  however, 
touching  awards  made  under  submissions  by  infants  and 
married  women,  has  been  modified;  and  although  such 
awards,  at  one  time,  in  favor  of  infants  and  married  women, 
were  not  enforceable  at  law,  and  the  Court  of  Chancery  in  an 
old  case  set  aside  an  award  in  favor  of  an  infant,  on  the 
ground  that  it  was  not  equitable  or  reasonable,  and  that 
there  was  no  mutuality,  (Russell  on  Arb.  290,  citing  1  Cas. 
in  Chancery,  279 ;  and  see  Biddell  v.  Datase,  6  B.  &  Cress. 
255,)  the  rule  more  recently  established  and  acted  upon 
by  courts  of  law  in  England  is,  that  where  a  party  has  know* 
ingly  and  voluntarily  entered  into  a  submission  with  a 
married  woman  or  infant,  and  an  award  has  been  made 
against  him,  the  court  will  not  set  it  aside  on  the  ground 
that  the  married  woman  or  infant  is  not  bound  by  it,  as  the 
party  knew  beforehand  that  they  could  not  be  bound  by  it, 
and  therefore  has  all  the  consideration  for  his  agreeing  to  his 
submission  for  which  he  stipulated ;  and  if  he  did  not  mean 
•to  be  satisfied  with  such  effect  as  the  award  would  have  upon 
them,  he  ought  not  to  have  consented  to  the  reference.  (Bus- 
sell  on  Arb.  22, 290,  637 ;  In  re  Warner ^  2  DowL  &  B.  148 ; 
Wrightaon  v.  Bywater^  3  M.  &  W.  199 ;  Jones  v.  Powell, 
6  DowL  483.) 

In  equity,  a  married  woman  having  a  separate  estate  is 
regarded  as  competent  to  act  concerniDg  such  estate,  as 
though  she  was  a  single  woman.  This  was  not  so  at  law, 
and  as  neither  of  the  acts  of  1848  or  1849,  concerning  the 
separate  rights  of  married  women,  removed  the  common  law 
disability  of  entering  into  a  contract  of  submission,  as  in  this 
case,  I  prefer  to  put  this  case,  as  to  the  award  binding  the 
defendants,  upon  the  authorities  referred  to.  The  objection 
is  to  the  eubmissiony  and  is  made  upon  the  strict  ancient 
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rale  of  the  eomrnon  law,  that  there  was  no  matuality,  as 
Mrs.  Palmer,  being  a  married  woman,  had  no  power  to  bind 
herself  by  the  sabmission.  This  disability  has  been  since 
removed  by  the  acts  of  1860  (ch.  90)  and  1862  (ch.  173.) 
There  was  no  difficulty,  at  the  time  this  action  was  brought, 
in  Mrs.  Palmer's  maintaining,  by  her  next  friend,  this  action 
Qpon  the  award,  provided  it  was  valid.  And  by  an  amend-' 
ment  of  the  code,  (§  114,)  in  1857,  a  next  friend  was  dis- 
pensed with. 

The  submission  in  this  case  was  not  under  the  revised 
statutes  felating  to  arbitrations.  (Vol.  2,  p.  641.)  It  was  a 
common  law  submission.  Nor  was  the  submission  respect- 
ing the  claim  of  any  person  to  any  estate  in  fee  or  for  life  to 
real  estate.  The  submission  recites  that  Joseph  Palmer  and 
Nancy  E.  Palmer  his  wife,  or  one  of  them,  claim  an  ^^nter- 
est  in  the  Huestis  farm  or  the  proceeds  thereof."  This  was 
the  claim  submitted — an  interest  in  the  fJEum  or  the  proceeds 
thereof.  It  does  not  appear  that  this  was  a  claim  in  fee  or 
for  life  to  the  farm.  And  the  evidence  showed  that  the 
claim  was  for  a  part  of  the  proceeds  of  sales  made  of  portions 
of  the  fftrm,  and  that  a  written .  agreement  touching  the 
rights  of  Mrs.  Palmer  had  been  previously  made.  It  is  not 
necessary  to  inquire  what  the  common  law  is  relating  to 
arbitrations  as  affecting  real  estate ;  nor  whether  our  statutes 
have  changed  the  common  law  touching  the  matter. 

The  exceptions  of  the  defendants  to  the  decisions  upon  the 
questions  raised  concerning  th&  claim  submitted,  were  not 
well  taken. 

The  judgment  should  be  affirmed. 

Denio,  Ch.  J.  In  determining  whether  the  submission  to 
arbitration  in  this  case  was  valid  as  against  the  plaintiff 
Nancy  E.  Palmer,  it  is  material  to  observe  that  the  matter 
submitted  did  not  embrace  a  claim  against  her,  but  only  the 
claim  which  she  and  her  husband,  or  one  of  them,  had  pre- 
ferred against  the  defendants.    There  could  not,  therefore. 
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by  any  poesibility^  have  been  an  award  for  the  payment  of 
money  or  the  delivery  of  any  property  by  her  to  the  defend- 
antSy  or  either  of  them.  The  only  determination  which  could 
have  been  made  to  her  prejudice  was  that  she  had  no  claim 
against  the  defendants^  or  one  for  only  a  smaller  amount  than 
that  which  she  set  up.  It  should  further  be  premised  that 
the  demand  in  question  arose  out  of  property  which  she 
owned  in  her  own  right,  and  which  it  is  to  be  intended  she 
held  under  the  statutes  of  1848  and  1849,  which  allow  mar«> 
ried  women  to  hold  property  and  to  dispose  of  it  as  if  she 
were  unmarried.  It  appears,  further,  that  the  defendants 
were  bound  to  her  under  contracts,  to  which  no  objections 
are  taken,  to  account  to  her  respecting  certain  sales  already 
made,  of  real  estate  in  which  she  was  interested;  The  power 
of  Mrs.  Palmer  over  these  claims  was  at  least  as  good  as 
though  they  represented  property  held  to  her  sole  and  sepa- 
rate  use,  in  respect  to  T^hich  property  a  married  woman  has 
long  been  regarded  in  the  light  of  a/eme  sole.  In  regard  to 
claims  arising  out  of  such  a  state  of  facts,  I  am  of  opinion 
that  a  married  woman  may  become  a  party  to  any  agreement, 
not  otherwise  unlawful,  for  the  determination  of  a  contro- 
versy whether  a  particular  claim  set  up  by  her  is  valid,  and 
what  sum  is  owing  to  her  on  account  of  it,  provided  her  claim, 
exists.  (Hulme  v.  TenarU^  1  Brown's  Ch.  B.  16 ;  Billing's 
Law  of  Awards,  27.) 

I  observe  that  the  statute  respecting  arbitrations  (2  B.  S. 
541,  §•  1)  excepts  married  women  from  the  category  of  per- 
sons who  may  enter  into  submissions  under  that  statute, 
classing  them  with  infants  and  persons  of  unsound  mind. 
So  far  as  there  was  a  necessity  for  an  enabling  statute  to 
sustain  this  submission,  the  plaintiff  would  not  be  aided  by 
the  provisions  of  the  revised  statutes.  But  if  such  a  submis- 
sion as  this  would  be  valid  at  common  law,  as  I  have 
supposed,  there  is  nothing  in  the  statute  to  forbid  it 
{Burnside  vi  Whitney^  21  N.  T.  B.  148.)  The  same  answer 
may  be  given  to  the  objection  that  this  submission  was 
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unlawfal  by  the  second  eection  of  the  statute  of  arbitrations, 
which  forbids  a  statatory  submission  of  the  claim  of  any  per« 
son  to  any  estate  in  fee  or  for  life  to  real  estate,  if  such  had 
been  the  character  of  the  claim  in  this  case ;  but  as  I  under- 
stand the  CTidence,  the  controversy  related  to  the  liability  of 
the  defendants  to  account  for  the  proceeds  of  real  estate 
which  had  been  sold  by  them  under  a  former  agreement 
between  the  parties. 

The  exceptions  founded  on  the  refusal  of  the  referee  to 
rehear  the  matters  determined  by  the  arbitrator  can  not  be 
sustained.  No  sufficient  ground  was  set  up  in  his  answer  to 
enable  the  defendants  to  impeach  the  award  as  the  result  of 
corruption,  or  such  gross  misbehavior  as  would  be  evidence 
of  fraud. 

It  is  objected  that  the  plaintifif  should  have  sued  by  next 
friend,  and  not  with  her  husband.  Such  was  the  law  when 
this  action  was  commenced,  but  by  the  code  as  it  now  exists 
she  might  sue  alone.  (§  114.)  But  I  think  the  objection 
was  waived  by  the  omission  to  demur.  One  of  the  causes  of 
demurrer  which  is  deemed  waived  by  not  being  thus  objected 
to,  is  that  the  plaintiff  has  not  a  legal  capacity  to  sue.  As 
the  law  was  when  the  pleadings  were  put  in,  Mrs.  Palmer 
could  only  sue  by  a  next  friend.  By  herself  she  had  not  a 
standing  in  court  which  would  enable  her  to  maintain  an 
action.  But  the  defendant  elected  to  answer  on  the  merits, 
and  thus  precluded  himself  from  taking  the  objection  at  a 
subsequent  stage  of  the  case. 

I  am,  therefore,  of  opinion  that  none  of  the  defects  averred 
exist  in  the  record,  and  that  the  judgment  should  be  affirmed. 

All  the  Judges  were  for  affirmance,  Emott,  J.  on  the 
grounds  stated  by  Denio,  Ch«  J. 

Judgment  affirmed. 
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A  mortgagor  of  chattels  has  no  right  to  pledge  the  property  to  another  per- 
son, or  otherwise  to  create  a  lien  npon  it,  to  the  prejudice  of  the  mortga- 
gee's rights. 

Where  chattels  were  mortgaged  to  the  plaintiff,  in  Fehmarj,  1869,  and  the 
mortgage  was  duly  filed  in  the  town  clerk's  office,  and  in  April,  1869,  the 
mortgagor  pledged  or  created  a  lien  npon,  a  portion  of  the  property,  in 
faTor  of  the  defendant,  for  the  expenses  of  keeping  the  mortgaged  prop- 
erty ;  Sdd  that  in  the  absence  of  any  attempt  to  impeach  the  mortgago 
for  fraud,  the  plaintiff's  lien  by  yirtue  of  it,  was  prior  and  paramount  to 
that  of  the  defendant. 

The  law,  in  the  absence  of  any  special  agreement,  will  not  give  to  a  farmer 
who  pastures  horses,  for  hire,  a  lien  upon  the  horses,  for  the  price  of  keep- 
ing them. 

The  certificate  of  the  town  clerk  in  whose  office  a  -chattel  mortgage  is  filed, 
stating  that  a  paper  is  a  copy  of  the  original  mortgage,  is  no  proof  of  the 
existence  of  the  mortgage.  That  must  be  produced  and  prored,  or  its 
non-production  accounted  for,  so  as  to  authorize  secondary  eridenoe. 

Nor  is  the  certificate  of  the  town  clerk  any  evidence  that  the  paper  purport- 
ing to  be  a  copy  of  the  mortgage  is  a  copy.  The  mortgage,  and*  its  con-- 
tents,  must  be  proved  by  common  law  evidence. 

Action  for  the  conversion  of  a  horse^  tned  by  the  conrt, 
without  a  jury.  The  pleadings  are  sufficiently  noticed  in  the 
opinion  of  Mabyin,  J.  in  connection  with  a  question  made 
npon  them.  The  plaintiff  claimed  the  horses  as  mortgagee, 
his  brother  Edwin  being  the  mortgagor.  He  put  in  evidence, 
under  objection  and  exception,  a  paper  purporting  to  be  a 
copy  of  a  chattel  mortgage,  dated  January  5,  1858,  filed  in 
the  office  of  the  town  clerk  of  Hart^and,  Niagara  county, 
January  6,  1858.  This  mortgage  recited  an  indebtedness  of 
4^813,  to  secure  the  payment  of  which  sum,  in*one  year,  the 
horse  in  question,  and  other  property,  were  mortgaged.  He 
.  also  proved  another  mortgage,  executed  by  Edwin  to  the 
plaintiff,  dated  January  13,  1859,  reciting  an  indebtedness 
of  $485,  upon  the  balance  of  a  debt  which  Edwin  owed  to 
the  plaintiff,  to  secure  the  payment  of  which,  the  horse  and 
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Other  property  were  mortgaged.  No  time  for  the  payment 
of  the  money  is  specified.  The  court  found  these  facts :  The 
mortgages  were  given  ifor  a  valnable  consideration.  On  or 
aboat  December  2,  1858,  Edwin  left  the  horse  in  question^ 
and  other  horses,  with  the  defendant,  to  be  kept  and  fed 
through  the  winter,  or  until  the  spring  of  1^59,  upon  the 
agreement  that  Edwin  should  pay  the  defendant  seven  G|^il- 
lings  per  week  for  each  of  the  horses  during  the  time  they 
should  be  kept  by  the  defendant  The  plaintiff  knew  that 
Edwin  did  not  have  the  horses  in  his  possession  after  Decem- 
ber 1,  1858,  and  that  they  had  been  left  somewhere  to  be 
wintered,  and  he  did  not  seek  for  or  demand  the  horses,  until 
they  had  been  wintered,  find  until  three  of  them  had  been 
obtained  from  the  defendant  by  Edwin.  The  mortgage  was 
due  before  November,  1858,  and  the  plaintiff,  as  between 
him  and  Edwin,  was  then  the  owner  of  all  four  of  said  horses, 
and  the  plaintiff  allowed  Edwin  to  keep  the  horses  after  the 
title  became  vested  in  the  plaintiff;  and  on  or  about  January 
20,  1859,  the  plaintiff  demanded  the  horses  of  the  defendant 
under  and  by  virtue  of  the  mortgage  of  January  13,  1859, 
and  the  defendant  refused  to  deliver  up  the  horse  until  the 
keeping  of  the  four  horses  had  been  paid  for,  to  wit,  $67 
That  when  this  demand  was  made  the  defendant  had  no 
knowledge  of  the  first  mortgage,  nor  had  he  any,  until  after 
this  action  was  commenced.  In  April,  1859,  when  the  other 
horses  were  taken  away,  it  was  agreed  that  the  other  horse  in 
question  should  be  left  with  the  defendant  as  security  for  the 
keeping  of  all  the  horses.  The  court  refused  to  find  that 
the  horses  were  left  with  the  defendant  upon  an  agreement 
between  him  and  Edwin  that  they  should  remain  with  the 
defendant  as  security  for  their  keeping,  and  the  defendant 
excepted.  Asconclusionsoflaw,  the  court  decided.  Is  t.  That 
the  first  mortgage  was  not  canceled  by  the  giving  of  the  sec- 
ond one ;  2d.  That  the  plaintiff  could  claim  under  the  first 
mortgage  as  against  the  defendant  in  this  action ;  3d.  That 
the  facts  set  up  in  the  answer  did  not  constitute  a  counter 
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claim,  and  therefore  a  reply  was  not  proper ;  4th.  That  the 
contract,  as  found,  is  no  defense  in  this  action ;  5th.  That 
the  concealment  of  the  mortgage  and  of  the  plaintiff's  title, 
from  the  defendant,  is  no  defense  in  this  action;  6th.  That 
the  plaintiff  is  entitled  to  recover  against  the  defendant,  the 
value  of  the  horse ;  7th.  That  the  plaintiff  is  entitled  to 
judgment  for  $121  and  costs ;  to  each  of  which  conclusions 
a  separate  exception  was  taken.  Some  exceptions  were  taken 
by  the  defendant,  to  the  admission  and  rejection  of  evidence, 
which  are  sufficiently  noticed  in  the  opinions. 

O.  G.  White,  for  the  plaintiff, 

t 

E.  F.  Bullardy  for  the  defendant. 

» 

Marvin,  J.  Waiving,  for  a  moment,  the  consideration 
of  the  questions  raised  by  the  exceptions,  and  excluding  the 
first  mortgage,  and  stating  the  case  most  favorably  for  the 
defendant,  it  will,  in  short,  be  thus :  Edwin  B.  Bissell,  the 
owner  of  the  four  horses,  sold  and  mortgaged  them,  with  other 
property,  (another  horse,)  to  the  plaintiff  to  secure  the  pay- 
ment of  $485,  the  balance  of  a  debt  then  owing  by  him  to 
the  plaintiff,  the  sale  &c.  to  be  void  on  the  payment  of  the 
debt,  no  time  for  payment  being  specified.  The  mortgage 
was  executed  January  13,  1859,  and  duly  filed.  Edwin  had 
previously,  near  the  1st  of  December,  delivered  the  four 
horses  to  the  defendant,  upon  an  agreement  that  the  defend- 
ant should  keep  and  feed  them  during  the  winter,  at  the  rate 
of  seven  shillings  a  week  for  each  horse,  which  sum  Edwin 
agreed  to  pay.  The  defendant  was  a  farmer.  In  April, 
1859,  Edwin  applied  to  the  defendant,  for  the  horses,  and 
not  being  prepared  to  pay  the  defendant  for  their  keeping, 
it  was  agreed  between  them  that  he  should  take  one  of  the 
horses,  and  leave  the  one  in  question  in  this  action,  as  secu- 
rity for  the  payment  for  the  keeping  of  the  four  horses.  In 
June,  the  plaintiff,  under  and  by  virtue  of  the  mortgage,  de* 
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manded  the  horse  of  the  defendant,  who  refused  to  deliver 
him  until  payment  should  be  made  for  keeping  the  four 
horses,  $67,  and  therefore  the  plaintiff  brought  this  action. 
The  defendant  had  no  knowledge  of  the  mortgage  until  the 
demand  was  made.  I  have  said  that  the  mortgage  of  Jan- 
uary, 1859,  was  duly  filed.  The  case  does  not  furnish  any 
evidence  upon  this  question.  Nor  was  any  point  made  upo 
it  at  the  trial,  or  on  the  argument  here.  It  is  stated  in  the 
opinion  delivered  in  the  Supreme  Court  that  the  mortgage 
was  duly  filed.  It  seems  to  have  been  so  assumed.  The  find- 
ings of  fact  by  the  court  are  silent  upon  this  question,  and  as 
it  is  a  rule  of  this  court  that  the  appellant  must  make  his  case 
and  have  it  settled,  with  such  a  statement  of  facts  as  will 
show,  necessarily,  that  the  law  is  in  his  favor,  otherwise 
every  intendment,  not  absolutely  unanswerable  in  itself,  will 
be  against  him,  (OratU  v.  Morse,  22  N.  Y.  Bep.  323,)  and 
as  there  is  no  finding  in  this  case  that  the  mortgage  was 
not  filed,  it  will  be  assumed  and  intended  that  it  was  prop- 
erly filed. 

This  statement  of  the  case  is  its  best  argument,  and  a 
decision,  affirming  the  judgment,  must  follow,  unless  some 
of  the  exceptions  are  material  and  valid. 

The  defendant  was  a  farmer,  and  the  law,  in  the  absence 
of  any  special  agreement,  gave  him  no  lien  upon  the  horses, 
for  the  price  or  value  of  keeping  them.  There  was  no  special 
agreement  until  April,  creating  a  pledge  or  other  lien  upon  the 
horse  in  question,  and  this  agreement  was  between  Edwin 
A.  Bissell,  the  mortgagor,  and  the  defendant,  and  in  hostility 
to  the  rights  of  the  plaintiff,  as  mortgagee  or  owner  of  the 
horse.  The  plaintiff's  rights  were  not  affected  by  this  agree- 
ment. Edwin  had  no  right  to  pledge  the  horse,  or  otherwise 
create  a  lien  upon  him  to  the  prejudice  of  the  plaintiff's 
rights. 

Let  us  examine  the  exceptions.  The  plaintiff  offered  in 
evidence  a  paper,  purporting  to  be  a  copy  of  a  chattel  mort- 
gage, dated  January  5,  1858,  with  a  certificate  attached, 
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stating  that,  ^'the  foregoing  is  a  true  copy  of  an  original 
chattel  mortgage,  placed  on  file  in  the  clerk's  office  of  the 
town  of  Hartland,  Niagara  county,  and  state  of  New  York, 
on  the  6th  day  of  January,  1858,  at  7  o'clock,  p.  m.  (Signed) 
H.  G.  Dean,  town  clerk  of  Hartland."  The  defendant's 
counsel  objected  on  the  ground  that  there  was  no  proof  of 
the  genuineness  of  the  signature  of  the  clerk,  or  of  the 
execution  of  the  original  mortgage.  The  objections  were 
oyerruled,  and  the  ''paper"  admitted  in  evidence,  and  the 
defendant  excepted.  The  statute  of  1833,  ch.  279,  relating 
to  the  filing  of  chattel  mortgages,  requires,  under  certain 
circumstances,  that  the  mortgage,  or  a  true  copy,  shall  be 
filed  in  certain  offices  specified,  generally  a  town  clerk's  office, 
and  the  officer  filing  the  same  is  required  to  indorse  thereon 
the  time  of  receiving  the  same,  and  to  deposft  the  same  in 
his  office.  (  §§  1  and  2.)  The  next  section  relates  to  a 
renewed  filing  within  thirty  days  next  preceding  the  expiration 
of  a  year  from  the  previous  filing,  "together  with  a  state- 
ment exhibiting  the  interest  of  the  mortgagee  in  the  property 
claimed  by  him,  by  virtue  of  the  mortgage."  The  fifth  sec- 
tion is,  "A  copy  of  such  original  instrument,  or  of  any  copy 
thereof,  so  filed  as  aforesaid,  including  any  statement  made 
in  pursuance  of  this  act,  certified  by  the  clerk  or  register  in 
whose  office  the  same  shall  be  filed,  shall  be  received  in  evi- 
dence, but  only  of  the  fact  that  such  instrument  or  copy,  and 
statement,  was  received  and  filed  according  to  the  indorse- 
ment of  the  clerk  or  register  thereon,  and  of  no  other  fact ; 
and  in  all  caseb  the  original  indorsement  of  the  clerk  or 
register,  made  in  pursuance  of  this  act  upon  such  instrument 
or  copy,  shall  be  received  in  evidence  only  of  the  facts  stated 
in  such  indorsement."  It  is  the  copy  of  the  mortgage  filed, 
or  any  copy  thereof  filed,  including  any  statement  made  by 
the  mortgagee  in  pursuance  of  the  act,  which  is  to  be  received 
in  evidence,  when  certified  by  the  clerk.  But  evidence  of 
what  ?  The  statute  answers,  of  the  fact,  only,  that  such 
instrument,  or  copy,  and  statement,  were  received  and  filed 
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according  to  the  indorsement  of  the  clerk  thereon,  and  of  no 
other  fact ;  and  8o  also  as  to  the  original  indorsement  by  the 
clerk,  it  is  to  be  received  in  evidence  only  of  the  facts  stated 
in  sach  indorsement  Snch  evidence  is  no  proof  of  the 
existence  of  the  mortgage.  That  must  be  produced  and 
proved,  or  its  non-production  accounted  for  so  as  to  authorise 
secondary  evidence.  Nor  is  the  certificate  of  the  clerk  any 
evidence  that  the  paper  purporting  to  be  a  copy  of  the  mort- 
gage, is  a  copy.  The  mortgage  and  its  contents  must  be 
proved  by  common  law  evidence.  The  statute  relates  to  the 
filing  of  mortgages  or  copies,  and  renewed  filing,  and  state- 
ment, and  requiring  the  clerk  to  file  the  instrument,  and 'to 
indorse  thereon  the  time  of  receiving  it.  The  instrument 
filed,  whether  it  be  the  original  mortgage,  or  a  copy,  and  the 
statement  made  exhibiting  the  interest  of  the  mortgagee,  &c., 
upon  the  copy  of  the  mortgage  filed,  withiu  the  thirty  days 
next  preceeding  the  end  of  the  year  from  the  first  filing,  are 
to  be  received  in  evidence  when  certified  by  the  clerk,  and  to 
prove  the  fact  only  that  they  were  received  and  filed  according 
to  the  indorsement  of  the  clerk  thereon ;  and  so  as  to  the 
original  indorsement  of  the  clerk,  which  will  always  appear 
upon  the  instrument  so  produced  and  certified.  If  the  mort- 
gagee's claim  rests  upon  the  mortgage  alone,  the  contingency 
for  re-filing  a  copy  not  having  happened,  and  the  mortgage 
is  produced  in  court,  having  upon  it  the  original  indorse- 
ment, made  in  pursuance  of  the  act,  no  certificate  is  required. 
As  I  understand,  the  ^' paper''  purporting  to  be  a  copy  of  a 
chattel  mortgage,  was  admitted  in  evidence,  as  evidence  of 
an  executed  mortgage.    This  was  erroneous. 

Notwithstanding  the  decision  of  the  court  was  erroneous, 
and  the  exception  well  taken,  the  evidence  was  entirely  imma- 
terial, and  the  judgment  should  not  be  reversed  on  account 
of  this  error.  The  plaintiffs  title  was  perfect  under  the 
mortgage  of  January  13,  1859,  and  by  virtue  of  which  he 
claimed  the  horse,  and  the  evidence  received,  of  the  prior 
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mortgage,  could  npt  possibly  affect  the  case,  or  prejudice  the 
defendant.  The  defendant  was  a  witness  in  his  own  behalf, 
and  on  cross-examination  was  asked  if  he  wrote,  in  a  letter 
to  Edwin  B.  Bissell,  ^^If  you  had  called  on  your  way  back 
from  New  York  I  would  not  ha\re  kept  the  horses/'  An  ob- 
jection was  overruled  and  the  defendant  excepted.  The  wit- 
ness answered  that  he  thought  he  did  write  something  to  that 
effect.  There  was  no  error  here.  The  question  was  put  upon 
the  cross-examination  of  the  defendant,  and  was  proper  as  test- 
ing his  recollection,  and  as  a  foundation  for  impeachment,  if 
the  evidence  was  material.  But  I  do  not  see  that  it  was  at  all 
m&terial  whether  he  so  wrote  or  not. 

The  defendant  offered  to  prove  that  Edwin  B.  Bissell,  at 
the  time  he  got  the  horses  in  April,  fraudulently  stated  to 
the  defendant  that  he  owned  all  the  horses ;  and  that  he 
concealed  the  fact  of  the  mortgage  held  by  the  plaintiff,  and 
by  these  fraudulent  acts  he  obtained  possession  of  two  of  the 
horses.  The  evidence  was  excluded,  and  the  defendant  ex- 
cepted. The  same  evidence  was  offered  to  affect  the  cred- 
ibility of  Edwin  B.  Bissell,  and  also  to  show  fraud  between 
him  and  the  plaintiff.  This  was  excluded,  and  the  defend- 
ant excepted.  The  fraud  of  Edwin  could  not  affect  the 
plaintiff's  title ;  nor  could  such  representation  and  conceal- 
ment tend  to  prove  fraud  in  the  plaintiff.  Nor  do  I  think 
the  evidence  proper  for  the  purpose  of  impeachment,  or  to 
affect  the  credibility  of  Edwin  B.  Bissell,  of  whom  no  such 
questions  had  been  asked.  These  questions  were  proper  to  be 
put  to  the  witness  Borst,  and  the  evidence  at  best  would 
have  been  mere  heresay.  There  was  no  ground  for  these  ex- 
ceptions. ^ 

There  are  some  exceptions  to  the  findings  of  facts  by  the 
judge,  upon  conflicting  evidence,  which  this  court  will 
not  examine,  and  some  exceptions  to  conclusions  of  law, 
none  of  which  are  well  taken.  Some  of  the  findings  of  fact, 
and  some  of  the  conclusions  of  law,  are  quite  immaterial. 
It  was  not  error  to  refuse  to  find  a  fact  as  requested,  and  if 
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the  weight  of  evidence  was  in  favor  of  the  requested  finding, 
the  exceptions  would  not  be  available  in  this  court.  The 
court  decided  that  the  facts  set  up  in  the  answer  did  not 
amount  to  a  counter- claim,  and  that  a  reply  was  not  proper. 
Exception.  .  The  answer  referred  to,  states  that  the  horses 
were  owned  by  Edwin  B.  Bissell,  and  then  sets  forth  special 
agreements  between  the  defendants  and  Edwin  for  the  keep- 
ing of  the  horses  and  for  a  lien,  &c.  and  demands  judgment 
that  the  horses  be  sold  for  the  payment  pf  the  lien,  which 
facts,  if  true,  constitute  a  perfect  defense  in  the  action ;  for 
the  title  of  the  plaintiff  was  directly  in  issue,  and  without 
proving  title,  general  or  special,  in  himself,  and  the  right  to 
the  possession  of  the  horse,  the  plaintiff  could  not  recover. 
This  answer  was  certainly  unnecessary,  as  the  plaintiff  in  his 
complaint  necessarily  alleged  title  in  himself,  and  the  denial 
answer  put  this  allegation  in  issue.  The  facts  stated  in  the 
answer  were  in  no  sense  a  counter-claim. 

In  conclusion,  this  case  is  the  ordinary  case  where  one  un- 
fortunately purchases  or  receives  property  from  one  having 
no  title,  and  the  true  owner  comes  and  demands  his  property 
of  the  possessor,  and  upon  a  refusal  to  deliver,  brings  his 
action  for  the  conversion  of  the  property.  And  unless  the 
defendant  was  prepared  to  impeach  the  title  of  the  plaintiff, 
he  should  have  surrendered  the  horse  and  taken  his  remedies 

> 

against  his  bailor. 
The  judgment  should  be  affirmed. 

Beldek,  J.  Although  it  may  be  doubted  whether  all  the 
conclusions  of  the  court  at  special  term  in  this  case  were 
correct,  still  I  see  no  sufficient  ground  for  a  reversal' of  the 
judgment.  The  court  has  found  that  the  agreement  that 
the  horse  in  question  should  be  left  with  the  defendant  as 
sectirity  for  the  keeping  of  all  the  horses,  was  made  in  April, 
1859,  and  expressly  refused  to  find,  that  any  agreement  for  a 
lien  was  made  at  the  time  when  the  horses  were*  left  with  the 
defendant  in  December,  1858.    This  court  can  not  look  into 
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the  evidence  to  see  whether  this  refasal  was  right  or  wrong, 
but  must  take  the  facts  as  they  are  found.  The  defendant, 
therefore,  can  claim  no  lien  prior  to  April,  1859,  and  as  the' 
second  mortgage  to  the  plaintiff  was  executed  in  February, 
1859,  and  was  duly  filed  in  the  town  clerk's  office,  and  as  no 
attempt  was  made  to  impeach  this  mortgage  for  fraud,  the 
plaintiff's  lien  by  virtue  of  it  was  prior  and  paramount  to 
that  of  the  defendant.  Hence  all  the  evidence  offered,  and 
the  decisions  made,  in  reference  to  the  first  mortgage,  were 
wholly  immaterial,  and  could  in  no  way  affect  the  plaintiff's 
right  to  recover  under  the  second  mortgage,  which  was  in  no 
manner  invalidated.^ 

Whether  the  court  was  right  or  not,  therefore,  in  admitting 
the  copy  of  the  first  mortgage  in  evidence,  or  in  holding  as  a 
conclusion  of  law  tUat  the  plaintiff  could  claim  as  against 
the  defendant  under  that  mortgage,  is  of  no  importance  in 
th^  case, 
J'he  proof  offered  of  the  fraudulent  representations  made 

.  by  the  mortgagor  as  to  the  ownership  of  the  horses,  and  of 
his  concealment  of  the  existence  of  the  mortgages,  was  clearly 
inadmissible. 

The  plaintiff  was  in  no  respect  responsible  for  those  repre- 
sentations. The  only  point  upon  which  any  doubt  can  exist, 
is  that  arising  upon  the  admission  of  parol  proof  of  the  con- 
tents of  the  letter  written  by  the  defendant  to  the  mortgagor. 
If  the  evidence  thus  obtained  had  been  in  any  degree  mat^ 
rial,  or  could  in  any  manner  have  affected  the  judgment  ren« 

'  dered,  I  should  be  inclined  to  hold  its  admission  erroneous. 
But  it  is  obvious  that  it  could  have  no  such  effect 
The  judgment  should  therefore  be  affirmed. 

All  the  Judges  concurring, 

Judgment  affirmed. 
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David  Bush  v.  Jambs  Cols  and  Jaoob  Coli. 

Where  tnotioneen,  who  wore  aoi  aathorised  to  aell  a  house  and  lot  for  lesa 
than  12800,  strnck  the  same  off  to  the  plainUff  for  |2250;  Mdd,  that  the 
contract  was  not  binding  upon  the  owner,  but  that  the  anctioneers  were 
penonally  bound  by  it. 

Where  ancUoneers  sell  rsal  estate,  and  sign  the  contract  as  agents  of  an 
nndisclosed  principal,  if  they  do  so  without  authprity,  they  are  primarily 
responsible  as  contracting  parties,  and  are  liable  to  reftmd  to  the  pordiaser 
the  amount  of  his  deposit  and  auctioneer's  t99»  with  interest. 

And  if  it  appears  that  the  auctioneers  knew  they  were  not  authorised  to  sell 
the  premises  for  less  than  12800,  when  they  struck  them  off  to  the  plaintllf 
at  12260,  he  will  also  be  entitled  to  recorer  what  the  prsndses  were  worth 
orer  and  abore  the  price  he  was  to  pay  therefor. 

This  action  was  brought  in  the  Supreme  Court  to  recover 
damages,  for  the  reason  that  the  plaintiff  failed  to  obtain  a 
title  to  a  house  and  lot  in  the  city  of  Brooklyn,  which  the 
defendants,  as  auctioneers,  sold  to  him  at  public  auction* 
The  terms  of  sale  which  the  defendants  read,  before  offering 
to  Bell  the  premises,  were  as  follows,  viz :  **  Ten  per  cent 
of  the  purchase  money  to  be  paid  down,  and  one  thousand 
eight  hundred  dollars  of  the  remainder  to  remain  on  bond 
and  mortgage  upon  the  premises,  if  required  by  the  purchaser.'' 
The  plaintiff  bid  $2220,  for  the  house  and  lot,  and  the  same 
were  struck  off  to  him  by  the  defendants  at  that  price.  The 
plaintiff  then  paid  ten  per  cent  of  the  purchase  price,  to  wit, 
$222.50,  to  the  defendants,  and  received  from  them  a  writing, 
as  follows,  viz:  ^'Beceipt  for  deposit.  No.  4134.  For 
$222iVr.  Brooklyn,  February  20th,  1854.  Beceived  from 
Mr.  David  Bush  two  hundred  and  twenty-two  50-100  dollars, 
being  ten  per  cent  deposit,  according  to  the  conditions,  npon 
his  lot  known  as  No.  170  Prospect  street,  Brooklyn,  sold  this 
day  at  auction  for  $2225 ;  for  which  a  good  and  sufficient 
title  is  to  Ipe  given,  through  Henry  T.  Taber  of  Brooklyn. 
This  deposit  .will  under  no  cjjcumstances  be  paid  to  either 
buyer  or  seller  without  their  mutual  consent,  and  in  no  case 
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without  the  prodaction  of  this  receipt.  Balance  payable  on 
the  30th  day  of  April^  1854^  at  the  office  of  the  auctioneer, 
43  Fulton  street,  Brooklyn-.     (Signed,) 

James  Colb  &  Son,  Auctioneers.'" 

The  owner  of  the  premises  was  John  Inyard  of  New  Jersey. 
He  refused  to  convey  the  same,  on  the  ground  that  he  had 
not  authorized  the  defendants  to  sell  them ;  that  he  had  only 
verbally  authoriEed  Taber  to  sell  the  same  for  $2800 ;  and 
not  for  a  less  sum. 

The  plaintiff  offered  to  pay  for  the  premises,  and  take 
a  deed  of  the  same,  to  the  defendants  and  Taber.  The 
defendants  informed  the  plaintiff  that  no  deed  would  be 
given ;  and  they  tendered  back  to  the  plaintiff  the  ten  per 
cent  of  the  purchase  price  he  paid  them,  to  wit,  $222.50,  and 
also  the  $10  auctioneers'  fees,  which  the  plaintiff  paid  to  the 
defendants  on  the  sale.  But  the  plaintiff  refused  to  receive 
the  same. 

The  action  was  tried  at  the  Kings  circuit  in  January, 
1858,  when,  besides  the  foregoing  facts,  the  following  were 
established:  The  plaintiff  called  Taber,  who  testified  that 
he  authorized  the  defendants  to  sell,  but  limited  them  to  the 
price  of  $2800,  and  did  not  authorize  them  to  sell  the 
premises  for  less  than  that  sum.  The  defendants  testified 
that  they  were  not  limited  by  Taber  as  to  the  price ;  that  he 
never  gave  them  the  name  of  the  owner  of  the  premises ;  that 
he  attended  the  sale  and  bid  $2200  therefor ;  that  the  defend- 
ant, who  cried  the  premises,  after  some  time,  turned  to 
Taber,  and  said:  ^'Have  you  done,  sir?"  but  he  paid  no 
attention  to  the  remark,  and  the  premises  were  soon  struck 
off  to  the  plaintiff,  for  $2250.  Taber  did  not  notifj^^the 
defendants,  that  day,  that  no  deed  would  be  given,  or  that 
the  sale  would  be  repudiated. 

A  \vitnes8  for  the  plaintiff  was  asked  this  question :  '^  What 
were  the  premises,  No.  170  Prospect  street,  worth  in  May, 
1854?"  The  defendants'  counsel  objected  to  the  same. 
The  judge  overruled  the  objection  and  the  defendants'  coun- 
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sel  excepted.  The  witness  answered  ^'$2700  or  $2800." 
The  plaintiff  made  searches,  and  ascertained  who  owned  the 
premises  before  he  offered  to  perform  the  contract  of  sale  on 
his  part;  bnt  he  did  not  proye  what  the  expense  of  his 
searches  was. 

The  onlj  damages  proved,  unless  the  difference  between 
the  value  of  the  premises  shown  by  the  plaintiff  and  the 
price  he  was  to  pay  therefor  was  damages,  were  the  $222.fi0 
per  centage  on  the  purchase  price,  which  the  plaintiff  paid 
down,  and  the  $10  auctioneers'  fees  he  paid. 

The  defendants  acted  in  good  faith  in  making  the  sale, 
unless  they  were  limited  by  Taber,  in  selling  the  premises, 
to  $2800. 

The  defendants'  counsel  moved  for  a  nonsuit,  on  the 
ground  that  there  was  no  evidence  that  Inyard  was  known 
to  the  defendants  to  be  the  owner  of  the  premises,  or.  that 
the  fact  was  made  known  to  them ;  while  by  the  complaint 
it  appeared  that  the  defendants  made  the  sale  under  author- 
ity from,  and  by  the  directions  of  Taber ;  and  that  it  nowhere 
appeared  by  the  testimony  that  the  defendants  had  exceeded 
their  authority  in  making  the  sale.  The  judge  refused  to 
nonsuit  the  plaintiff,  and  the  defendants'  counsel  excepted. 

The  judge  charged  the  jury,  among  other  things,  as  fol- 
lows :  '^  That  if  an  auctioneer  is  instructed  not  to  sell  property 
under  a  specified  sum,  and  sells  it  for  less,  and  the  owner 
refuses  to  convey  it  on  that  account,  the  auctioneer  is  respon- 
sible to  the  purchaser /or  the  consequent  damages.  That  if 
there  is  any  thing  improper  in  the  limitation,  the  auctioneer 
should  not  act  at  all.  But  there  was  not ;  as  although  he 
could  not  legally  bid  kimself,  or  employ  other  bidders,  or  as 
they  are  usually  called,  puffers,  he  might  state  that  he  was 
not  authorized  to  receive  any  bid  for  less  than  the  specified 
amount.  That  if  one  acting  professedly  as  owner  or  without 
stating  any  thing  to  the  contrary,  should  employ  an  auc- 
tioneer to  sell  property  not  really  his  own,  it  would  be  a 
harsh  rufe,  and  one  not  called  for  by  the  law,  to  make  the 
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auctioneer  responsible  to  the  purchaser  because  he  had  not 
followed  the  unknown  instructions  of  the  unknown  owner. 
[But  if  the  defendants  in  this  case  knew  that  Taber  was 
agent  for  the  owner,  they  assumed  the  risk  of  his  not  eic^- 
ing  his  instructions  and  were  liable  in  damages  to  the  plain- 
tiff."] The  defendants'  counsel  excepted  to  the  above  portion 
of  the  charge  within  brackets.  The  judge  stated  to  the  jury, 
that  in  order  to  raise  the  ({uestion  involved  in  it,  he  should 
instruct  them  to  find  specifically  whether  the  owner  made  a 
limit  for  the  price  of  the  property,  and  whether,  if  he  did, 
the  limitation  was  made  known  to  the  defendants.  The 
judge  further  said,  that  if  an  owner  employing  an  auctioneer 
to  sell  his  property  for  not  less  than  a  specified  sum,  should 
be  present  at  the  sale,  and  should  leave  the  auctioneer  to 
strike  it  off  for  a  less  amount,  he  might  be  deemed  to  acqui- 
esce in  the  sale^  and  the  auctioneer  would  not  be  responsible 
if  such  owner  should  afterwards  refuse  to  make  the  requisite . 
conveyance.  But  in  this  case  the  owner  was  not -present, 
and  there  was  not  sufficient  in  the  circumstances  to  warrant 
a  departure  from  any  instructions  given  to  the  auctioneer  in 
behalf  of  such  owner. 

The  defendants'  counsel  asked  the  judge  to  bharge  the  jury 
that  if  they  should  find  that  Taber  had  authority  to  employ 
an  auctioneer  to  sell,  the  plaintiff  could  not  recover.  That 
the  limitation  was  not  binding  on  the  auctioneers.  That 
when  the  agent  was  present,  it  was  the  agent's  business  to 
bid  up  to  the  limit,  and  if  he  had  been  faithless,  his  neglect 
should  not  be  visited  upon  the  auctioneers,  as  a  matter  of 
law,  nor  are  they  obliged  to  puff  the  property.  The  judge 
refused  to  charge  other¥nse  than  he  had  done,  upon  the  mat- 
ter requested,  and  the  defendants'  counsel  excepted. 

The  jury  rendered  the  following  verdict,  viz:  "We  find 
in  answer  to  the  question,  did  the  owner  make  a  limit  for 
the  price  of  the  property,  and  was  the  limitation  known  to 
the  auctioneers  ?  Yes ;  and  they  do  further  isay,  we  find  for 
the  plaintiff  four  hundred  and  eighty-three  83-10^  dollars 
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The  case  did  not  show  what  any  portion  of  the  chargs 
waSy  except  that  above  set  forth. 

The  defendants'  counsel  made  a  motion  for  a  new  trial,  at 
a  special  term  of  the  Supreme  Court,  on  a  case  containing 
the  exceptions,  which  motion  was  denied.  A  judgment  was 
rendered  on  the  verdict,  in  favor  of  the  plaintiff,  with  costs. 
The  defendants  appealed  from  the  judgment  and  from  the 
order  denying  their  motion  for  a  new  trial  to  the  general  term 
of  the  Supreme  Court  in  the  second  district,  where  the  same 
were  affirmed.    The  defendants  then  appealed  to  this  court. 

Ja$.  L.  CampbeUj  for  the  appellantfli 

I.  The  nonsuit  was  erroneously  denied.  The  complaint  is 
bad,  and  not  only  does  not  state  a  cause  of  action,  but  actu- 
ally shows  that  the  plaintiff  had  no  cause  of  action  against 
the  defendants  in  respect  to  the  matters  therein  stated* 
1.  The  receipt  (if  sufficient  as  a  memorandum  of  a  contract 
for  the  sale  of  real  estate)  was  binding  upon  Taber  as  vendor. 
Both  parties  allege  and  prove  it  to  have  been  made  under 
his  authority.  He  was  ^^  the  party  to  be  charged''  with  the 
performance  of  the  agreement.  It  can  not  be  varied  by 
parol,  80  as  to  introduce  a  principal  other  than  that  desig- 
nated in  it. 

II.  The  evidence  of  the  value  of  the  property  was  improp- 
erly admitted.  A  person  who  professes  to  contract  on  behalf 
of  another  without  authority  in  fact,  is  liable  ^  only  for  the 
damage  resulting  from  the  credit  given  to  such  &l6e  repre- 
sentation until  discovered  to  be  untrue.  He  is  not  liable  for 
any  profit  or  advantage  which  would  have  accrued  from  a 
performance.  The  defendants  did  not  prevent  the  convey- 
ance. Had  they  made  no  representation  the  property  could 
not  have  been  obtained  on  the  terms  offered,  and  their  repre- 
sentation could  not  hinder  that  which  otherwise  would  not 
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have  occurred.  (Je/ta  v.  Yorky  4  Cush.  371 ;  Hopkins  v. 
Mehafy,  11  Serg.  &  Rawle,  126 ;  Leuns  v.  Nicholson^  12 
E.  L,  &  B.  430 ;  Thompson  v.  Davenporty  2  Smith's  Lead. 
Cas.  301 ;  SmouU  v.  Bberi/j  10  M.  &  Wels.  1 ;  Randall  v. 
Trimeuy  2^1  E.  L.  &  E.  275;  Collen  v.  Wright^  40  id.  182; 
Whitey  rccV,  v.  Madisony  Ct.  of  Appeals,  June,  1863.)  If 
damages  in  such  cases  were  to  lie  regulated  by  the  result  of 
an  inquiry  into  the  profit  or  loss  consequent  upon  performance, 
the  most  inequitable  results  might  frequently  follow.  The 
language  which  has  been  somewhat  loosely  used  in  some  cases, 
(such  as  Meedh  v.  Smithy  7  Wend.  315 ;  PcUmer  v.  StephenSy 
1  Denio,  471,)  "that  a  party  who  has  contracted  as  agent 
without  authority  is  liable  as  principal,''  is  applicable  merely 
to  the  form  of  action  at  common  law,  was  not  intended,  and 
can  not  be  supported,  as  a  rule  of  damages.  There  are  many 
cases,  however,  in  which  its  application  would  produce  the 
same  result  as  that  of  the  proper  rule.  It  was  not  necessary 
to  raise  the  question  a  second  time  on  the  charge  of  the 
judge. 

III.  The  part  of  the  charge  excepted  to  was  erroneous. 
It  confounded  in  the  minds  of  the  jury  two  very  different 
things — instructions  and  authority.  Applying  the  proper 
distinction  between  them  to  the  evidence  in  this  case,  it  will 
appear  that,  even  if  there  was  a  violation  of  instructions,  the 
authority  was  not  ezceeded>  If  instructions  only  were  vio- 
lated, the  pifrchaser  could  not  complain ;  such  violation  not 
excusing  the  party  who  gave  them  from  liability.  The  con- 
sideration to  be  obtained  was  mere  matter  of  instruction — 
the  authority  to  sell  indisputable.  (Mech's  Bank  v.  New 
Haven  R.  R.  (7o.,  3  Kern.  599. 

Jolm  H.  ReynoldSy  for  the  respondent. 

I.  By  the  verdict  of  the  jury,  the  fact  is  established,  that 
the  owner  of  the  property  in  question  made  a  limit  as  to  the 
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price  for  which  the  property  might  be  sold,  and  this  limita- 
tion was  known  to  the  auctioneers  at  the  time  they  made  the 
sale,  and  in  express  violation  of  their  instmctions  they  sold 
it  to  the  plaintiff  for  a  less  amount  than  they  were  authorized 
to  do.  Upon  this  state  of  facts — the  owner  refusing  to  con- 
vey because  the  auctioneers  had  violated  instructions — there 
can  be  no  doubt  of  the  liability  of  the  defendants  to  all  the 
damages  the  plaintiff  has  sustained.  The  jury  were  so 
instructed,  and  no  exception  was  taken. 

IL  It  is  to  be  presumed  that  the  jury  were  correctly 
instructed  as  to  the  rule  of  damages,  as  no  question  in  that 
respect  is  made  by  the  defendants.  1.  It  is  obvious  from  the 
amount  of  the  verdict,  that  the  jury  gave  only  the  actual 
damage  the  plaintiff  had  sustained,  and  not  the  difference 
between  the  price  agreed  to  be  paid  and  the  actual  value  of 
the  property.  2.  Upon  the  facts  established  by  the  jury,  it 
may  be  urged  that  the  defendants  sold  without  authority, 
and  in  bad  faith ;  and  in  such  case  the  recovery  may  be 
equal  to  what  the  plaintiff  has  lost  by  the  defendants'  non- 
performance. {Brinckerhqff  v.  PhelpSy  24  Barb.  100 ;  Con-* 
get  V.  Weaver^  20  N.  T.  R.  140 ;  Hopkins  v.  Orazebookf 
6  Barn.  &  Cress.  31 ;  TruU  v.  Oranger,  4  Seld.  115.) 

III.  On  the  trial  of  the  cause  the  court  allowed  the  plain-* 
tiff  to  give  evidence  of  the  value  of  the  property  at  the  time 
the  defendants  should  have  conveyed  it,  and  the  defendants 
excepted.  1.  When,  in  a  case  like  the  present,  bad  faith  can 
he  imputed  to  a  party  who  refuses  to  convey  real  estate 
according  to  agreement,  the  plaintiff  is  entitled  to  recover, 
as  damages,  the  difference  between  the  price  agreed  to  be 
paid  and  the  actual  value,  and  hence  the  evidence  was  entirely 
proper.  (See  cases  above  cited.)  2.  And  upon  the  facts 
established  by  the  verdict  it  is  impossible  for  the  defendants 
to  escape  the  imputation  of  bad  faith,  for  they  made  the  sale 
in  willful  violation  of  instructions  and  hence  without  au* 
thority,  and  after  the  sale,  reduced  the  contract  to  writing, 
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received  a  deposit  of  money  and  auctioneers'  fees,  and  gave 
the  plaintiff  to  understand  that  he  was  to  have  the  property. 

lY.  The  motion  for  nonsuit  was  properly  denied.  1.  There 
was  nothing  in  the  ground  suggested,  at  the  time  the  motion 
was  made,  and  if  there  was  it  is  of  no  consequence,  because 
subsequently  it  was  distinctly  proved,  and  so  the  jury  found, 
that  the  defendants  did  exceed  their  authority.  2.  Besides, 
the  defendants  were  liable  upon  the  agreement  signed  by 
them  at  the  sale.  It  was  their  contract,  and  they  agreed  to 
give  a  title,  and  they  did  not  disclose  the  fact  that  they  were 
acting  for  a  principal,  or  disclose  his  name.  (Story's  Agency, 
§§  155,  264,  266,  267,  276,  ed.  of  1851 ;  Milla  v.  Hunt,  20 
Wend.  433 ;  Ooon  v.  Knap,  4  Sold.  402.) 

Y.  The  single  exception  to  the  judge's  charge  is  untenable. 
1.  The  portion  of  the  charge  excepted  to  was  to  the  effect, 
that  if  the  defendants  knew  that  Taber  was  agent  for  the 
owner,  they  assumed  the  risk  of  his  not  exceeding  instruc- 
tix)nB,  and  were  liable.  2.  This  instruction  was  of  no  sort  of 
consequence,  inasmuch  as  the  jury  found  that  the  defendants 
violated  the  instructions  they  had  received  from  the  agent, 
and  hence  the  exception  is  practically  made  to  a  mere 
abstraction  and  must  fail.  3.  But  if  the  proposition  has  any 
material  relation  to  the  case,  it  is  unquestionably  sound,  and 
for  that  reason  also  the  exception  must  fail.  4.  The  judge 
correctly  refused  to  charge  as  requested  by  the  defendants. 
Each  of  the  several  requests  had  no  foundation  in  law  or 
fact.  But  as  the  exception  is  general  to  all,  if  any  one 
should  not  have  been  charged,  the  exception  to  the  whole 
goes  down. 

BALCOitf,  J.  Whether  the  verdict  of  the  jury  was  againat 
evidence  is  not  within  the  province  of  this  court  to  determine. 
We  must,  therefore,  assume  the  truth  of  the  case  to  be  as 
the  jury  have  found,  namely,  that  the  defendants  were  not 
authorized  to  sell  the  house  and  lot  for  less  than  $2800. 
This  being  the  case,  their  alleged  contract,  as  auctioneers,  to 
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sell  the  flame  to  the  plaintiff  for  $2250,  was  not  binding  upon 
the  owner.  The  defendants  were  conetitated  agents  for  a 
particular  purpose,  and  under  a  limited  and  circumscribed 
power,  and  could  not  bind  their  principal  beyond  their 
authority.  (See  Batty  v.  CaratoeUj  2  John«  48 ;  Andrews 
T.  Knedandf  6  Gowen,  354 ;  Oib8<m  v.  Colt,  7  John.  390 ; 
Nix<m  T.  Palmer,  4  Seld.  398 ;  Ho£E:  Gh.  3S1 ;  Story's  Ag. 
§§  17  to  23, 126,  131,  224.) 

If  the  owner  of  the  premises  had  authorized  the  defendants 
to  sell  the  same  at  auction,  without  any  limitation  as  to  the 
price,  the  contract  of  sale  which  the  defendants  executed 
would  have  bound  him.  It  would  have  answered  the  require- 
ments of  the  statute  of  frauds ;  and  according  to  the  uniform 
course  of  decisions  in  this  state,  the  defendants  are  person- 
ally bound  by  the  contract  It  does  not  show  who  the  owner 
of  the  premises  was.  But  if  it  did,  the  defendants  would  be 
personally  liable  upon  it,  because  the  owner  4id  not  author- 
ise them  to  make  such  a  contract  in  his  name  or  for  him. 
(See  White  ▼.  Skinner,  13  John.  307 ;  7  Wend.  305 ;  1  Hill, 
402 ;  Coleman  v.  Oarriguee,  18  Barb.  60.)  It  was  not  so 
framed  and  executed  that  neither  the  defendants  nor  their 
alleged  princi][>al  could  be  bound  by  it,  as  the  agreement  was 
in  Sherman  v.  The  N.  T.  Cent.  B.  B.  Co.,  (22  Barb.  239.)  It 
shows  that  the  defendants  signed  it  as  agents  of  an  undis* 
closed  principal ;  and  as  they  did  so  without  authority,  they 
were  primarily  responsible  as  contracting  parties.  (Episco^ 
pal  Ch.  of  St.  Peter  t.  Farian,  28  Barb.  644 ;  Mills  r. 
Sunt,  20  Wend.  431.) 

If  these  views  are  correct,  there  can  be  no  doubt  that  the 
defendants  were  liable  to  refund  to  the  plaintiff  the  ^222.50 
per  centage  on  his  bid,  and  the  tj^lO  auctioneers'  fees  which 
they  received  of  him  when  the  contract  of  sale  was  made, 
with  interest  on  the  same.  And  if  we  are  to  assume  that 
the  verdict  of  the  jury  establishes  that  the  defendants  knew 
they  ware  not  authorized  to  sell  the  premises  for  less  than 
02800,  when  they  struck  them  off  to  the  plaintiff  for  02250, 
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he  was  also  entitled  to  recover  what  the  premises  were  worth 
over  and  above  the  price  ho  was  to  pay  therefor ;  for  this 
proposition  is  clearly  sustained  by  the  decisions  in  Trull  v. 
Granger,  (4  Seld.  115 ;)  Driggs  v.  Dwight,  (17  Wend.  71,) 
and  Brinckerhoof  Y.  Phelps,  (24  Barb.  100;)  and  neither  of 
these  decisions  was  overruled  by  this  court  in  Conger  y. 
Weaver,  (20  N.  Y.  Rep.  140.)  The  rule  seems  to  be  that 
if  the  vendor  acts  in  good  faith,  and  as  a  prudent  man 
should,  the  vendee  can  recover  nothing  for  the  loss  of  a  good 
bargain.  (Peters  v.  McKeon,  4  Denio,  546.)  But  if  he 
contracts  to  sell  lands  to  which  he  has  no  color  of  title ;  or 
perversely  refuses  to  perform  his  contract,  when  there  is  no 
obstacle  in  the  way ;  or  makes  an  agreement  to  sell  as  agent 
without  authority  from  the  owner,  he  is  .liable  for  damages 
beyond  the  part  of  the  consideration  paid  and  interest  (See 
Baldwin  y.  Munn,  2  Wend.  399 ;  2  Hill,  116 ;  Id.  488,  and 
authorities  supra,) 

We  must  assume  that  the  verdict  of  the  jury  shows  the 
defendants  did  not  act  in  good  faith ;  because  the  jury  found 
specifically  that  the  owner  limited  the  price  for  which  the 
premises  might  be  sold,  and  that  such  limitation  was  made 
known  to  the  defendants — which  price  was  gre&ter  than  that 
for  which  they  struck  off  the  premises  to  the  plaintiff. 

The  motion  for  a  nonsuit  was  properly  denied,  for  two 
reasons :  1.  The  plaintiff  was  clearly  entitled  to  recover  the 
percentage  and  auctioneers'  fees  which  he  paid  to  the  defend- 
ants, and  interest  thereon ;  2.  The  evidence  raised  the  ques- 
tion whether  the  defendants  did  not  act  in  bad  faith,  in 
agreeing  to  sell  the  premises  for  less  than  the  price  limited 
therefor  by  the  owner. 

The  evidence  that  the  premises  were  worth  more  than  the 
price  the  plaintiff  was  to  pay  therefor  was  competent,  if  in 
any  view  of  the  case  the  plaintiff  could  recover  for  the  loss 
of  a  good  bargain.  And  as  there  was  sufficient  evidence  to 
justify  the  judge  in  submitting  the  question  to  the  jury, 
whether  the  defendants  did  not  act  in  bad  faith  in  selling 
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the  premises  to  the  plaintiff  for  a  less  sum  than  thej  were 
anthorized  to  take  therefor,  the  evidence,  that  the  premises 
were  worth  more  than  the  contract  price,  was  admissible. 

The  charge  on  the  question  of  damages  is  not  in  the  case, 
and  the  presumption  is  it  was  correct. 

My  conclusion  is,  that  no  error  was  committed  on  the  trial, 
unless  the  verdict  was  against  evidence.  But  whether  it  was 
is  not  for  us  to  determine.  The  decision  of  the  Supreme 
Court  that  it  was  not  against  evidence  is  conclusive  upon  the 
defendants. 

It  follows  that  the  judgment  of  the  Supreme  Court  should 
be  affirmed,  with  costs. 

Dekio,  Ch.  J.  also  delivered  an  opinion  for  affirmance ; 
and  all  the  Judges  concurring, 

Judgment  affirmed. 


•  •• 


Henrt  J.  Lewis  t;.  Aabok  F.  Palmer  and  J.  L.  Einq. 

It  is  a  well  settled  principle  that  a  surety  who  pays  a  debt  for  his  principal 
is  entitled  to  be  put  in  the  place  of  the  creditor,  and  to  all  the  means 
which  the  creditor  possessed  to  enforce  payment  against  the  principal 
debtor. 

H.  loaned  to  the  firm  of  L.  db  Co.  the  sum  of  $1800,  taking  as  security  there- 
for a  mortgage  on  personal  property  in  their  possession,  and  also  an  assign- 
ment of  the  plaintiff's  bond  and  mortgage  coTering  real  estate  owned  by 
Mm;  which  bond  and  mortgage,  at  the  request  of  L.  Sb  Co.  and  for  their 
benefit,  had  been  executed  to  them,  by  the  plaintiff,  for  the  purpose  of 
being  assigned  to  H.;  and  which  were,  at  the  time  the  loan  was  made,  and 
as  a  condition  thereof  on  the  part  of  H.,  assigned  and  delivered  by  L.  &  Co. 
to  H.  as  additional  security.  Subsequently  H.  brought  a  suit  to  foreclose 
the  mortgage  on  the  plaintiff's  property,  which  was  prosecuted,  by  his 
administratrix,  after  his  death,  to  final  Judgment.  To  prevent  a  sale  of 
the  mortgaged  premises,  the  plaintiff  paid  the  amount  of  the  judgment, 
11780.05,  taking  from  the  administratrix  of  H.  an  assignment  of  the  chat- 
tel mortgage.    The  defendants,  after  the  chattel  mortgage  had  been  duly 
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filed,  and  with  notice  thereof,  oonyerted  the  property  embraced  in  it  to 
thdr  own  use,  and  refiued,  on  demand,  to  deliyer  it  to  the  plaintiff. 

Eeldf  1.  That  the  case  was  that  of  a  surety  compelled  to  pay  the  debt  of  hii 
prina'pal;  and  who  was  entitled  to  be  subrogated  to  the  rights  of  the 
creditor  against  the  principal  debtors. 

2.  That  the  right  of  H.  to  the  property  coTered  by  the  chattel  mortgage  was 
that  of  owner,  as  between  the  parties  to  the  mortgage  and- all  parties  pur- 
chasing with  notice.  That  upon  a  failure  to  pay,  according  to  the  condi- 
tion of  the  mortgage,  the  absolute  title,  at  law,  was  in  the  mortgagee,  who 
had  the  right  to  possess  himself  of  the  goods,  sell  the  same,  and  pay  the 
debt  out  of  the  proceeds. 

8.  That  the  plaintiff,  being  subrogated  to  this  right,  upon  receiiing  the 
assignment  of  the  chattel  mortgage,  was  entitled  to  enforce  it  for  his  reim- 
bursement. 

4.  That  the  plaintiff,  on  paying  the  debt  as  surety,  and  on  becoming  assignee 
of  the  mortgage,  became  invested  with  the  title  to  the  property  and  all  the 
rights  of  H.  under  the  mortgage;  and  that  the  defendants  were  liable  to 
him  for  the  amount  he  had  so  paid  as  surety ;  the  value  of  the  property 
converted  exceeding  the  amount  so  paid  by  the  plaintiff. 

Purchasers,  of  mortgaged  chattels  with  actual  knowledge  of  the  existence  of 
the  mortgage  are  not  honajlds  purchasers,  and  therefore  can  not  raise  the 
objection  that  the  mortgage  had  ceased,  by  its  own  limitation,  to  be  a  lien, 
and  had  not  been  legally  renewed. 

Appeal  from  a  jadgment  of  the  Supreme  Court.  The 
action  was  to  recoyer,  as  damages,  the  value  of  certain  prop- 
erty, (converted  by  the  defendants,)  embraced  in  a  chattel 
mortgage  given  by  the  firm  of  W.  &  W.  H.  Lewis  to  one 
Amos  Haynes,  to  secure  a  debt  of  4^1300,  for  which  debt  the 
plaintijQT  had  become  the  surety  of  such  firm,  and  had  been 
compelled  by  legal  proceedings  to  pay. 

The  cause  was  referred  to  S.  P.  Nash,  Esq.  as  referee,  who 
found  the  following  facts :  On  the  28th  of  May,  1851,  one 
Haynes  loaned  to  the  firm  of  W.  &  W.  H.  Lewis,  manufac- 
turers of  daguerreotype  apparatus  in  the  city  of  New  York, 
the  sum  of  $1300,  and  as  security  therefor  the  firm  executed 
and  delivered  to  Haynes  a  mortgage  upon  certain  goods  and 
chattels  in  their  store  and  factory,  payable  on  demand,  with 
interest  at  seven  per  cent  per  annum ;  which  chattel  mort- 
gage was  duly  filed,  and  on  the  29  th  of  May,  1852,  a  true 
copy  thereof,  with  a  statement  of  the  interest  of  the  mort« 
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gagee  in  ^the  property  therein  claimed  by  him,  was  also  duly 
filed.  Abont  the  same  time  the  said  mortgage  was  given, 
the  plaintiff,  H.  J.  Lewis,  and  his  wife,  at  the  request  of  said 
firm,  and  for  the  benefit  of  the  firm,  executed  to  them  their 
bond  and  mortgage,  for  the  payment  of  the  snm  of  $1300  on 
the  Ist  of  June,  1852,  upon  certain  real  estate,  situated  in 
Kings  county,  belonging  to  the  plaintiff,  for  the  purpose  of 
being  assigned  by  said  firm  to  Haynes,  as  further  security  for 
the  loan ;  and  the  said  bond  and  mortgage  were,  at  the  time 
said  loan  was  made,  and  as  a  condition  thereof  on  the  part 
of  Haynes,  assigned  and  delivered  by  the^d  firm  to  Haynes 
as  such  further  security.  The  bond  and  mortgage  were  not 
given  in  consideration  of  any  indebtedness  from  the  plaintiff 
to  the  firm,  but  were  distinct  and  apart  from  their  mutual 
dealings. 

About  the  1st  of  July,  1852j  Haynes  commenced  a  suit  to 
foreclose  the  mortgage  against  the  plaintiff,  which  was  con- 
tinued vafter  his  death,  in  the  name  of  his  widow  as  his 
administratrix,  to  final  judgment  for  the  sale  of  the  prem- 
ises ;  to  prevent  which  the  plaintiff  paid,  on  or  about  the 
8th  of  June,  1854,  to  the  administratrix,  the  sum  of 
$1780.05,  the  amount  due  on  the  mortgage,  with  interest 
and  the  costs  of  the  action ;  and  the  said  administratrix^  in 
writing,  assigned  and  transferred  to  the  plaintiff  the  said 
chattel  mortgage,  and  all  the  right,  title  and  interest  of  the 
said  Haynes  or  the  said  administratrix  therein.  The  chattel 
mortgage  contained  the  usual  power  of  sale  in  case  of  default 
of  payment. 

The  firm  of  W.  &  W.  H.  Lewis  have  not  paid  to  Haynes 
or  his  representatives,  or  to  the  plaintiff,  any  part  of  the  said 
sum  of  $1300.  The  defendants,  after  the  chattel  mortgage 
was  duly  filed,  and  with  notice  of  such  mortgage,  took  pos- 
session of  the  goods  and  chattels  mentioned  in  the  plaintiff's 
complaint,  being  a  portion  of  those  embraced  in.  the  said 
mortgage,  and  converted  the  same  to  their  own  use ;  and  the 
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same  was  of  a  value  exceeding  the  sum  so  paid  by  the  plain- 
tiff to  the  said  administratrix.  The  plaintiff,  after  the  assign- 
ment to  him  of  the  chattel  mortgage,  duly  demanded  of  the 
defendants  the  possession  of  the  goods  and  chattels,  but  they 
refused  to  deliver  the  same  or  any  part  thereof. 

The  principal  defense  attempted  to  be  maintained  was, 
that  the  mortgage  on  the  plaintiff's  real  estate  was  given  to 
W.  &  W.  H.  Lewis  to  secure  the  payment  of  his  indebted- 
ness to  them,  and  therefore  he  was  not  a  surety,  and  not 
entitled  to  be  subrogated  to  the  rights  of  Haynes  as  a  cred- 
itor of  W.  &  W.  H.  Xicwis.  The  referee  decided  as  matter 
of  law,  that  the  plaintiff,  as  surety  for  W.  &  W.  H.  Lewis 
in  the  loan  made  to  them  by  Amos  Haynes,  became  entitled, 
Uj)on  paying  the  amount  due  to  the  administratrix  as  afore- 
said, to  be  subrogated  to  the  rights  of  said  Amos  Haynes  to 
the  chattel  mortgage,  and  upon  receiving  the  assignment 
thereof,  as  aforesaid,  was  entitled  to  enforce  the  same  for  his 
reimbursement.  That  the  defendants  having  converted  the 
property  embraced  in  the  chattel  mortgage  to  their  own  use, 
are  liable  to  the  plaintiff  for  the  amount  so  paid  by  him,  with 
interest;  and  that  the  plaintiff  is  accordingly  entitled  to 
judgment  against  the  defendant  for  the  suni  of  $2111.63. 
To  which  conclusions  of  law  the  defendants  excepted. 

On  the  trial,  after  the  plaintiff  rested,  the  defendants' 
counsel  moved  to  dismiss  the  complaint,  on  the  ground  that 
the  defendants  appear  to  be  bona  fide  purchasers  of  the  prop- 
erty, and  the  mortgage  has  ceased  by  its  own  limitation  to 
be  a  lien,  and  has  not  been  renewed.  The  mortgage  is  dated 
the  28th  of  May,  1851,  and  was  renewed  the  27th  of  May, 
1852;  and  also  that  that  renewal  was  not  made  thirty  days 
before  the  expiration  of  the  first  year.  The  motion  was 
denied,  and  the  defendants  excepted. 

There  were  several  exceptions  taken  by  the  defendants' 
counsel  to  the  reception  and  exclusion  of  evidence,  ^11  of 
which  were  of  an  immaterial  and  frivolous  character. 

The  judgment  entered  on  the  report  of  the  referee  was 
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affirmed  at  a  general  term  of  the  Supreme  Court ;  and  the 
defendants  appealed  to  this  court. 

A.  Mann^jun,  for  the  pIainti£P. 

J8.  Ooodman,  for  the  defendants. 

Wbioht,  J.  On  the  facts  found  by  the  referee,  (and  we 
are  to  consider  the  case  upon  such  finding,)  the  judgment  is 
right.  Haynes  loaned  to  the  firm  of  W.  &  W.  H.  L^wis  the 
sum  of  $1300,  taking  as  security  therefor  a  chattel  mortgage 
on  personal  property  in  their  store  and  factory ;  and  also  the 
plaintiff's  bond  and  mortgage  covering  real  estate  owned  by 
him ;  which  bond  and  mortgage,  at  the  request  of  W.  &  W. 
H.  Lewis  and  for  their  benefit,  had  been  executed  to  them 
by  the  plaintiff,  for  the  purpose  of  being  assigned  to  Haynes ; 
and  which  were,  at  the  time  the  loan  was  made,  and  as  a  con- 
dition  there6f  on  the  part  of  Haynes,  assigned  and  deliyered 
by  W.  &  W.  H.  Lewis  to  Haynes  as  additional  security. 
The  relation  of  the  plaintiff  to  the  transaction  was  that  of  a 
mere  surety  for  the  firm  of  W.  &  W.  H.  Lewis.  Subse- 
quently, Haynes  brought  a  suit  to  foreclose  the  mortgage  on 
the  plaintiff's  property,  which  was  prosecuted  by  his  admin- 
istratrix, after  his  death,  to  final  judgment  for  the  sale  of 
the  mortgaged  premises ;  and  to  prevent  a  sale  the  plaintiff 
paid  the  amount  due  on  the  mortgage,  with  interest  and  the 
costs  of  the  action,  being  the  sum  of  $1780.00 ;  taking  from 
the  administratrix  an  assignment  to  him  of  the  chattel  mort- 
gage, and  all  the  right,  title  and  interest  of  Haynes,  or  his 
administratrix,  therein.  The  case,  therefore,  was  that  of  a 
surety  compelled  to  pay  the  debt  of  his  principal ;  and  who 
was  entitled  to  be  subrogated  to  the  rights  of  the  creditor 
against  the  principal  debtor.  It  is  a  well  settled  principle, 
that  a  surety  who  pays  a  debt  for  his  principal  is  entitled  to 
be  put  in  the  place  of  the  creditor,  and  to  all  the  means 
which  the  creditor  possessed  to  enforce  payment  against  the 
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principal  debtor.  {Clason  v.  Morris^  10  John.  524 ;  Wilkes 
V.  Harper,  2  Barb.  Ch.  Rep,  338;  Mathews  v.  Aikin, 
1  Comst.  595 ;  Hodgson  v.  Shaw,  3  Myl.  &  K.  183.)'  In 
Mayes  v.  Ward,  (4  John.  Ch.  130,)  Chancellor  Kent  said : 
"The  doctrine  does  not  belong  merely  to  the  civil  law  system. 
It  is  equally  a  well  settled  principle  in  the  English  chancery, 
that  a  surety  will  be  entitled  to  every  remedy  which  the  cred- 
itor has  against  the  principal  debtor,  to  enforce  every  security, 
and  to  stand  in  the  place  of  the  creditor,  and  have  his  secu- 
rities transferred  to  him  and  to  avail  himself  of  those  secu- 
rities against  the  debtor.'^  The  mortgage  on  the  debtors' 
pwsonal  property,  in  this  case,  was  one  of  the  securities  and 
a  means  possessed  by  the  creditor  to  enforce  payment  against 
the  principal ;  and  the  plaintiff,  a  surety,  having  paid  the 
debt,  he  was  entitled  to  the  security,  and  to  stand  in  the 
place  of  Haynes  in  ^respect  thereto,  and  with  all  the  rights 
of  the  latter  under  it.  The  right  of  Haynes  to  the  property 
covered  by  it  was  that  of  owner,  as  between  the  parties  to 
the  mortgage,  and  all  parties  purchasing  with  notice.  It 
transferred  the  whole  title  of  the  mortgagors  to  the  property, 
subject  to  be  defeated  only  by  payment,  and  upon  a  failure 
to  pay  according  to  its  terms,  the  absolute  title,  at  law,  vested 
in  the  mortgagee.  Haynes  had  the  right,  on  default  of  pay- 
ment, to  possess  himself  of  the  goods  and  chattels,  sell  the 
same,  and  pay  the  debt  out  of  the  proceeds.  The  plaintiff 
being  subrogated  to  this  right,  upon  receiving  the  assignment 
of  the  mortgage,  was  entitled  to  enforce  it  for  his  reimburse- 
ment. The  defendants,  however,  after  the  mortgage  had 
been  duly  filed,  and  with  notice  thereof,  converted  the  prop- 
erty embraced  in  it  to  their  own  use ;  and,  after  the  assign- 
ment, refused  on  demand  of  the  plaintiff  to  deliver  any  part 
thereof  to  him.  The  value  of  the  property  thus  converted 
exceeded  the  sum  paid  by  the  plaintiff  as  surety.  Under 
these  circumstances,  the  defendants  were  liable  to  the  plain- 
•  tiff  for  the  amount  so  paid.  As  against  Haynes,  the  mort- 
gagee, the  defendants  were  simply  trespassers,  having  no 
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right  whaterer  to  the  propart  j  at  the  time  of  the  conyersion, 
or  afterwards ;  and  this  was  the  precise  relation  they  bus- 
tained  to  the  plaintiff,  after  paying  the  deht  which  the  mort- 
gage was  given  to  secure.  There  can  be  no  doubt  of  Eaynes' 
right  before  the  payment  of  the  debt  and  the  assignment,  to 
have  recovered  from  the  defendants  the  value  of  the  chattels 
converted,  they  being  neither  creditors  of  the  mortgagees, 
nor  subsequent  purchasers  in  good  faith.  The  plaintiff,  on 
paying  the  debt,  and  as  assignee  of  the  mortgage,  became 
invested  with  the  title  to  the  property,  and  all  the  rights  of 
Haynes  under  thb  mortgage. 

It  was  not  error  to  refuse  a  nonsuit  The  ground  was, 
that  the  defendants  appeared  to  be  bona  Jide  purchasers  of 
the  property,  and  the  mortgage  had  ceased  by  its  own  limita- 
tion to  be  a  lien,  and  had  not  been  legally  renewed.  The 
statute  provides  that  every  chattel  mortgage,  (when  the  things 
mortgaged  continue  in  the  possession  of  the  mortgagor,)  shall 
be  absolutely  void  as  against  the  creditors  of  the  mortgagee 
and  subsequent  purchasers  in  good  faith,  unless  the  mort- 
gag^y  or  a  true  copy  thereof,  shall  be  filed,  (in  this  case,)  in 
the  office  of  the  register  of  the  city  of  New  York ;  and  being 
thus  filed,  shall  cease  to  be  valid  as  against  the  same  class  of 
persons,  after  the  expiration  of  one  year  from  the  time  of 
filing ;  unless  within  thirty  days  next  preceding  the  expira- 
tion of  the  said  term  of  one  year,  a  true  copy  of  such  mort- 
gage, together  with  a  statement  exhibiting  the  interest  of  the 
mortgagee  in  the  property  thereby  claimed  of  him  by  virtue 
thereof,  shall  be  again  filed.  {Laws  of  1833,  chap.  279.) 
The  mortgi^e  in  this  case  was  duly  filed  on  the  7th  of  June, 
1851,  and  the  copy  and  statement  required  by  the  statute 
again  filed  on  the  27th  of  May,  1852.  In  March,  1852,  the 
firm  of  W.  &  W.  H.  Lewis  made  an  assignment  of  their 
property  for  the  benefit  of  creditors,  and  in  that  year,  with 
full  notice  of  the  mortgage,  the  defendants  purchased  from 
the  assignees  of  the  firm,  a  portion  of  the  property  embraced 
in  it    When,  therefore,  the  purchase  was  made,  the  mort« 
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gage  was  valid  as  against^  purchaser  in  good  faith.  But  the 
defendants  were  not  bona  fidt  purchasers,  having  bought  and 
possessed  themselves  of  the  property  with  actual  knowledge 
of  the  existence  of  Haynes'  mortgage.  They  could  not  raise 
the  question  of  the  effect  upon  the  mortgagee's  rights  of  the 
omission  to  file  or  re-file  the  mortgage. 

An  examination  of  the  few  exceptions  of  the  defendants' 
counsel  on  the  trial,  has  led  to  the  conclusion  that  none  of 
them  are  tenable.  Those  insisted  on  now  will  be  briefly 
noticed. 

1st.  On  the  examination  of  one  of  the  firm  of  W.  &  W. 
H.  Lewis,  the  witness  was  asked:  ''What  was  the  state,  of 
the  accounts  between  the  plaintiff  and  your  firm  at  the  time 
of  the  giving  of  the  mortgage?"  The  answer  was:  "He 
was  indebted  to  us  about  $160 ;  I  ascertain  this  from  our 
books."  The  defendants  then  objected  to  the  evidence  with- 
out a  production  of  the  books.  There  was  no  force  in  the 
objection.  It  was  not  necessary  to  produce  the  books  of  the 
firm  to  qualify  the  witness  to  answer  the  interrogatory. 

2d.  The  counsel  of  the  plaintiff  offered  in  evidence  a  copy 
of  the  judgment  in  the  suit  foreclosing  the  mortgage  on  the 
plaintiff's  property ;  to  the  introduction  of  which  the  de- 
fendants'  counsel  objected  as  being  between  other  parties,  as 
irrelevant  and  immaterial.  The  exception  was  manifestly 
frivolous.  Instead  of  being  irrelevant  and  immaterial,  the 
evidence  was  a  most  important  link  in  the  chain  to  establish 
the  plaintiff's  case. 

3d.  One  Doctor  Oatman  acted  as  the  agent  of  Haynes  in 
effecting  the  loan  of  $1300  to  the  Lewises.  He  testified 
that  the  plaintiff's  premises  were  mortgaged  as  a  security  for 
the  money,  and  a  chattel  mortgage  taken  also,  on  stock  and 
fixtures.  This  question  was  then  put  to  him  by  the  defend- 
ants' counsel:  "Which  property  was  taken  by  you  as  the 
principal  security  for  the  loan  ?"  It  was  objected  to  by  the 
plaintiff's  counsel  as  immaterial,  and  as  swearing  to  an  in- 
ference ;  which  objection  was  sustained  by  the  referee.     This 
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was  not  error.  It  was  of  no  sort  of  importance  whether  in 
the  witness'  view,  the  plaintiff's  bond  and  mortgage,  or  the 
chattel  mortgage  were  taken  as  the  principal  security  for  the 
loan.    Both  were  required  and  given. 

4th.  Oatman  testified  to  a  conversation  between  the  plain- 
tiff and  himself,  at  a  time  when  visiting  the  mortgaged  prem- 
ises. He  was  asked :  *^  Do  yon  recollect  whether  or  not,  at 
the  interview  you  have  spoken  of  between  you  and  the  plain- 
tiff at  Greenpoint,  any  thing  was  said  by  him  on  the  subject 
of  the  money  of  the  firm  having  gone  in  his  building  there  ?" 
The  questioii  was  objected  to  as  leading,  and  the  objection 
sustained.  It  was  leading ;  but  if  not  objectionable  on  that 
ground,  the  inquiry  was  wholly  immaterial.  The  same  answer 
is  applicable  to  the  following  question  to  which  an  objection 
was  sustained,  viz :  ''Did  Lewis,  (the  plaintiff,)  in  that  con- 
versation, say  any  thiug  as  to  his  usiug  the  money  of  the 
firm?" 

The  referee  having  drawn  the  correct  legal  conclusions' 
from  the  facts,  and  there  being  no  erroneous  rulings  on  the 
trial  to  the  prejudice  or  injury  of  the  defendants,  the  judg- 
ment should  be  affirmed. 


All  the  Judges  concurring, 


Judgment  affirmed. 
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Clute  V.  Jones  and  others. 

The  defendants  agreed  to  pay  the  plaintiff  |1800  for  her  intereet  in  the  prop* 
erty  and  estate  of  0.,  her  deceased  father,  and  she  was  to  take,  in  part 
payment  therefor,  a  piece  of  land,  at  |60  per  acre,  which  tiie  deflsndantB 
conyeyed  to  her,  and  which  they  estimated  to  contain  twenty-fonr  acres, 
and  which  was  to  he  measured  "  within  ten  days  "  from  the  date  of  the 
contract^,  and  the  defendants  were  to  give  their  promissory  note  to  the 
plaintiff,  for  "the  balance"  of  the  (1800,  "  whaterer  it  might  be,"  pay- 
able,  dtc. 

Stid  1.  That  the  time  within  which  the  land  was  to  be  measured,  was  not  a 
material  part  of  the  contract. 

2.  That  the  defendants  were  not  estopped  f^om  claiming  that  the  quantity 
of  land  which  they  had  conyeyed  to  the  plaintiff,  at  |60  per  acre,  was 
twenty  six  ninety-seyen  one  hundredths  acres,  instead  of  twenty-four 
acres,  merely  because  they  omitted  to  measure  the  same  "within  ten 
days  "  from  the  date  of  the  contract 

8.  That  the  fact  that  the  land  was  described  in  the  defendants'  deed  to  the 
plaintiff  by  metes  and  bounds,  and  as  "  containing  twenty-four  acres  be 
the  same  more  or  less,"  did  not  prevent  tl\e  defendants  fh>m  claiming  an 
allowance  for  the  excess  beyond  the  twenty-four  acres. 

4.  That  the  defendants,  in  an  action  upon  the  contract,  were  entitled  to  be 
allowed  for  the  excess  of  the  land,  at  |60  per  acre,  over  and  abote  the 
twenty-four  acres. 

Appeal  from  a  judgment  of  tlie  Supreme  Court.  The 
defendants  purchased  of  the  plaintiff  her  interest  in  her 
father's  estate  for  the  sum  of  01800.  At  the  time  of  the 
purchase  they  deeded  to  her,  as  part  payment  of  the  $1800, 
a  piece  of  land  described  in  said  deed  as  containing  twenty- 
four  acres  of  land,  more  or  less,  for  the  consideration  of 
$1440.  The  deed  is  dated  July  29,  1857.  On  the  same 
day  the  defendants  executed  to  the  plaijitiff  a  writing,  of 
which  the  following  is  a  copy : 

"We,  Horatio  Jones,  3d,  and  Thomas  J.  Jones,  have  this 
day  purchased  of  Harriet  E.  Clute  all  her  claim  to  the  prop- 
erty and  estate  of  John  H.  Jones,  of  Leicester,  late  deceased, 
and  agree  to  pay  her  therefor  the  sum  of  eighteen  hundred 
dollars ;  and,  as  part  payment,  have  conveyed  to  her  a  piece 
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of  land  calling  it  twenty^fonr  acres^  at  $60  per  acre,  which 
we  agree  to  measure  and  estimate  at  that  price,  for  what- 
ever it  may  hold  oat,  as  part  pay  of  said  $1800,  to  be  meas* 
nred  within  ten  days ;  and  we  agree  that  we  will  give  our 
promissory  note  for  the  balance,  whatever  it  may  be,  due  in 
one  year  from  the  first  of  October  next,  with  use. 
Leicester,  July  29th,  1857.  Hobatio  Jonbs,  3d, 

[H.  W.]  Thomas  J.  Jonm/' 

After  the  money  would  have  become  due  on  the  note,  as 
stipulated  by  the  above  agreement,  had  one  been  given,  and 
on  the  10th  day  of  November,  1858,  this  action  was  com- 
menced The  action  was  brought  upon  the  above  instru- 
ment The  complaint  allied  that  the  premises  had  not 
been  measured,  and  that  the  defendants  had  not  given  their 
promissory  note,  but  had  n^lected  and  refused  to  give  the 
same,  and  that  no  part  of  the  money  due  under  and  by  vir- 
tue of  the  agreraient  had  been  paid.  She  claimed  damages 
for  the  non-fulfillment  of  the  contract,  and  for  the  balance 
of  the  $1800,  after  deducting  $1440,  or  the  value  of  twenty- 
four  acres  of  land,  at  $60  per  acre,  and  interest,  being  $360 
and  interest  from  July  29,  1857.  The  defendants,  to  reduce 
the  daim,  offered  to  show  that  the  land  deeded  by  them  to 
the  plaintiff  contained  more  than  twenty-four  acres,  after 
admitting  that  the  same  was  not  measured  within  the  ten 
days,  and  that  no  note  had  ever  been  given  or  tendered. 
The  plaintiff  objected  to  the  evidence.  The  court  overruled 
the  objection,  and  the  plaintiff  excepted.  The  defendants 
proved  a  measurement  of  the  land  the  day  before  the  trial, 
and  they  were  allowed  a  deduction  from  the  amount  claimed 
by  the  plaintiff  of  the  value  of  two  and  ninety-seven  one 
hundredths  of  an  acre  of  land,  at  $60  per  acre.  This  action 
was  tried  by  the  court  at  the  Livingston  circuit  November 
28,  1859.  The  following  are  the  findings  of  the  court: 
1st  That  the  defendants  on  the  29th  day  of  July,  1857, 
made  and  executed  an  agreement  in  writing,  as  is  set  forth 
in  the  complaint,  and  delivered  the  same  to  the  plaintiff 
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2d.  That  the  premifles  mentioned  in  said  contract  or  agree* 
ment  are  bounded  as  follows.  (Here  follows  description  of 
boundary  and  concludes  as  follows :)  And  that  the  amount 
of  land  contained  within  said  boundaries  is  twenty-sis  and 
ninety-seren  one  hundredths  of  an  acre.  3d.  That  no  meas* 
urement  of  said  premises  was  had  by  either  party  since  the 
commencement  of  this  action,  and  no  note  was  ever  made  or 
tendered  by  the  defendants  to  the  plaintiff  therein.  The 
conclusions  of  law  were  as  follows :  1st.  That  the  plaintiff 
was  bound  in  this  action  by  the  conditions  and  stipulations 
contained  in  the  agreement  set  forth  in  the  complaint  herein. 
2d.  That  the  defendants  can  not  be  held  to  have  acquiesced 
in  the  measurement  of  said  land  at  twenty^four  acres. 
3d.  That  the  defendants  are  entitled  to  a  deduction  from  the 
amount  claimed  by  the  complaint  in  this  action  of  the  value 
of  two  acres  and  ninety-seven  one  hundredths  of  an  acre  of 
land,  at  sixty  dollars  per  acre,  and  the  plaintiff  is  entitled 
to  judgment  for  the  residue  of  said  claim,  with  interest  after 
ten  days  from  the  date  of  said  contract,  being  $210.96. 

The  plaintiff  excepted  severally  to  the  conclusions  of  law 
and  appealed  from  the  judgment  entered  thereon  to  the  gen- 
eral term  of  the  Supreme  Court.  The  general  term  reversed 
the  judgment  and  granted  a  new  trial,  from  which  order  of 
the  general  term  the  defendants  appealed  to  this  court. 

F.  G.  Wicker,  for  the  appellants. 

A.  M,  Bingham,  for  the  respondent. 

Balcom,  J.  No  written  opinion  was  delivered  at  the  gen- 
eral term  of  the  Supreme  Court,  when  the  judgment  given 
in  favor  of  the  plaintiff,  at  the  circuit,  was  reversed  and  the 
order  made  for  a  new  trial,  with  costs  to  abide  the  event. 

The  judges  at  the  general  term  must  have  been  of  the 
opinion  that  the  contract  of  the  29th  day  of  July,  1857,  was 
not  binding  upon  the  plaintiff,  because  she  did  not  sign  it. 


I 
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or  that  the  defendants  could  not  avail  themselves  of  it,  for 
the  reason  that  they  did  not  measure  the  land,  mentioned  in 
it,  "within  ten  days''  after  the  date  thereof. 

The  plaintiff  could  not  say  that  any  part  of  the  contract 
vras  not  binding  upon  her,  for  her  action  was  based  upon  it, 
and  she  could  not  recover  without  giving  it  in  evidence. 

The  defendants  were  not  estopped  from  claiming  that  the 
quantity  of  land  which  they  had  conveyed  to  the  plaintiff 
at  $60  per  acre,  was  twenty-six  acres*  and  ninety-seven  ouq 
hundredths  of  an  acre,  instead  of  twenty-four  acres,  simply 
because  they  omitted  to  measure  the  same  "within  ten  days'' 
from  the  date  of  the  contract.  For  if  there  had  been  less 
than  twenty-four  acres  of  the  land  the  plaintiff  would  not 
have  been  estopped  from  showing  that  fact  and  claiming 
^60  per  acre  for  the  deficiency. 

The  true  interpretation  of  the  contract,  when  read  in  the 
light  of  the  surrounding  circumstances,  as  it  should  be,  is, 
th'e  defendants  agreed  to  pay  the  plaintiff  $1800  for  her  in- 
terest in  the  property  and  estate  of  John  H.  Jones  deceased, 
and  she  was  to  take  in  part  payment  thereof  a  piece  of  land 
at  $60  per  acre,  that  the  defendants  conveyed  to  her,  which 
they  estimated  to  contain  twenty-four  acres,  and  which  was 
to  be  n^asured  "  within  ten  days,"  from  the  date  of  the 
contract ;  and  the  defendants  were  to  give  their  promissory 
note  to  the  plaintiff  for  "the  balance"  of  the  $1800,  "what- 
ever it  might  be,"  payable  on  the  1st  of  October,  1858.  The 
time  within  which  the  land  was  to  be  measured  was  not 
80  material  a  part  of  the  contract  as  to  make  either  party 
lose  on  the  question  of  quantity,  if  not  performed  in  respect 
to  such  time.  If  there  had  been  but  twenty  acres  of  the 
land,  the  defendants  could  not  have  compelled  the  plaintiff 
to  allow  them  more  than  $1200  therefor  towards  the  $1800, 
on  the  ground  that  the  land  was  not  measured  "within  the 
ten  days"  specified  in  the  contract.  Hence  the  defendants 
were  not  estopped  from  claiming  pay  for  the  excess  of  the 
land  over  twenty-four  acres. 
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2d.  That  the  premises  mentioned  in  said  contract  or  agree* 
ment  are  bounded  as  follows.  (Here  follows  description  of 
boundary  and  concludes  as  follows :)  And  that  the  amount 
of  land  contained  within  said  boundaries  is  twenty-six  and 
ninety-seven  one  hundredths  of  an  acre.  3d.  That  no  meas- 
urement of  said  premises  was  had  by  either  party  since  the 
commencement  of  this  action,  and  no  note  was  ever  made  or 
tendered  by  the  defendants  to  the  plaintiff  therein.  The 
conclusions  of  law  were  as  follows :  1st.  That  the  plaintiff 
was  bound  in  this  action  by  the  conditions  and  stipulations 
contained  in  the  agreement  set  forth  in  the  complaint  herein. 
2d.  That  the  defendants  can  not  be  held  to  have  acquiesced 
in  the  measurement  of  said  land  at  twenty-four  acres. 
3d.  That  the  defendants  are  entitled  to  a  deduction  from  the 
amount  claimed  by  the  complaint  in  this  action  of  the  value 
of  two  acres  and  ninety-seven  one  hundredths  of  an  acre  of 
land,  at  sixty  dollars  per  acre,  and  the  plaintiff  is  entitled 
to  judgment  for  the  residue  of  said  claim,  with  interest  after 
ten  days  from  the  date  of  said  contract,  being  $210.96. 

The  plaintiff  excepted  severally  to  the  conclusions  of  law 
and  appealed  from  the  judgment  entered  thereon  to  the  gen- 
eral term  of  the  Supreme  Court.  The  general  term  reversed 
the  judgment  and  granted  a  new  trial,  from  which  order  of 
the  general  term  the  defendants  appealed  to  this  court. 

F.  0.  Wicker^  for  the  appellants. 

A.  M.  Bingham^  for  the  respondent. 

Balcom,  J.  No  written  opinion  was  delivered  at  the  gen- 
eral term  of  the  Supreme  Court,  when  the  judgment  given 
in  favor  of  the  plaintiff,  at  the  circuit,  was  reversed  and  the 
order  made  for  a  new  trial,  with  costs  to  abide  the  event. 

The  judges  at  the  general  term  must  have  been  of  the 
opinion  that  the  contract  of  the  29th  day  of  July,  1857,  was 
not  binding  upon  the  plaintiff,  because  she  did  not  sign  it^ 
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or  that  the  defendants  could  not  avail  themselyes  of  it,  for 
the  reason  that  they  did  not  measure  the  land,  mentioned  in 
it,  "within  ten  days''  after  the  date  thereof. 

The  plaintiff  could  not  say  that  any  part  of  the  contract 
was  not  binding  upon  her,  for  her  action  was  based  upon  it, 
and  she  could  not  recover  without  giving  it  in  evidence. 

The  defendants  were  not  estopped  from  claiming  that  the 
quantity  of  land  which  they  had  conveyed  to  the  plaintiff 
at  $60  per  acre,  was  twenty-six  acres*  and  ainety-seven  ouq 
hundredths  of  an  acre,  instead  of  twenty-four  acres,  simply 
because  they  omitted  to  measure  the  same  "within  ten  days" 
from  the  date  of  the  contract.  For  if  there  had  been  less 
than  twenty-four  acres  of  the  land  the  plaintiff  would  not 
have  been  estopped  from  showing  that  fact  and  claiming 
$60  per  acre  for  the  deficiency. 

The  true  interpretation  of  the  contract,  when  read  in  the 
light  of  the  surrounding  circumstances,  as  it  should  be,  is, 
the  defendants  agreed  to  pay  the  plaintiff  $1800  for  her  in- 
terest in  the  property  and  estate  of  John  H.  Jones  deceased, 
and  she  was  to  take  in  part  payment  thereof  a  piece  of  land 
at  $60  per  acre,  that  the  defendants  conveyed  to  her,  which 
they  estimated  to  contain  twenty-four  acres,  and  which  was 
to  be  n^^asured  "  within  ten  days,"  from  the  date  of  the 
contract ;  and  the  defendants  were  to  give  their  promissory 
note  to  the  plaintiff  for  "the  balance"  of  the  $1800,  "what- 
ever it  might  be,"  payable  on  the  Ist  of  October,  1858.  The 
time  vrithin  which  the  land  was  to  be  measured  was  not 
80  material  a  part  of  the  contract  as  to  make  either  party 
lose  on  the  question  of  quantity,  if  not  performed  in  respect 
to  such  time.  If  there  had  been  but  twenty  acres  of  the 
land,  the  defendants  could  not  have  compelled  the  plaintiff 
to  allow  them  more  than  $1200  therefor  towards  the  $1800, 
on  the  ground  that  the  land  was  not  measured  "within  the 
ten  days"  specified  in  the  contract.  Hence  the  defendants 
were  not  estopped  from  claiming  pay  for  the  excess  of  the 
land  over  twenty-four  acres. 


284  Cltjtk  V,  Jones.  [Ct  of  Ap. 


Opinion  of  the  Goart,  ^r  Balcom,  J. 


The  general  rnle  is,  that  one  party  is  not  estopped  unless 
the  other  is.  In  other  words,  an  estoppel  must  be  reciprocal 
and  binding  upon  both  parties.  (The  Welland  Canal  Co,  ▼. 
Hathaway y  8  Wend.  480 ;  Chreen  v.  Buaselly  5  Hill,  183.) 

The  point  that  the  defendants  can  Aot  be  allowed  for  more 
than  twenty-four  acres  of  land,  because  the  land  is  described 
in  their  deed  to  the  plaintiff  by  metes  and  bounds,  and  as 
^'containing  twenty-four  acres  be  the  same  more  or  less,''  is 
untenable ;  for  the  reason  that  the  contract  for  the  payment 
of  the  $1800,  for  the  plaintiff's  interest  in  the  property  and 
estate  referred  to,  provides  for  ascertaining  the  number  of 
acres  of  the  land  conveyed,  and  for  an  allowance  therefor  to 
the  defendants,  by  the  acre.  The  contract,  therefor,  is  not 
controlled  or  rendered  nugatory  in  any  respect  by  the  deed. 

For  these  reasons  I  am  of  the  opinion  the  judge  at  the 
circuit  properly  allowed  the  defendants  for  the  excess  of  the 
land  at  $60  per  acre  over  and  above  the  twenty-four  acres ; 
and  that  the  order,  made  at  the  general  term  of  the  Supreme 
Court,  gi'anting  a  new  trial,  should  be  reversed,  and  the 

judgment  given  at  the  circuit  affirmed  with  costs. 

« 

All  the  Judges  concurring, 

Judgment  affirmed. 
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Bkad  V.  Fbenoh  and  othera 

A  stipaUtion,  signed  by  attorneys  who  have  frandalently  issued  an  execu* 
tlon  which,  in  respect  to  its  delivery  to  the  sheriff,  is  prior  in  point  of  time 
to  anotSier  execution  issued  by  them  in  foror  of  a  different  plaintiff,  agree- 
ing that  such  prior  execution  shall  be  postponed  to  the  one  subsequently 
issued,  is  wiAiin  the  scope  of  the  authority  of  the  attorneys. 

The  power  of  an  attorney  extends  to  opening  a  default  which  he  has  taken, 
(whether  properly  or  improperly,)  and  vacating  the  Judgment  entirely ; 
efTen  thoufijh  his  client  has  instructed  him  to  the  t^ontrary. 

A.  client  has  no  right  to  interfere  with  the  attorney,  in  the  due  and  orderly 
oondttot  of  the  suit;  and  certainly  can  not  claim  to  retain  a  Judgment 
obtained,  and  an  execution  issued,  by  his  attorney,  ftundulently. 

A  stipulation  to  postpone  an  execution  which  has  been  issued  on  a  Judgment 
fhiudulently  entered,  on  condition  that  a  moUon  shall  not  be  made  to  set 
aside  the  judgment,  is  founded  upon  a  good  consideration. 

A  Judgment  by  confession  is  not  absolutely  void  when  there  has  been  • 
defectire  statement,  but  is  roidable  only  at  the  instance  fA  a  party  in 
interest.    . 

A  statement,  alleging  that  the  defendants  ''  are  indebted  to  the  plaintiff  in 
the  sum  iA  $8800,  which  indebtedness  arose  on  account  of  goods  purchased 
in  the  year  1868 ;  that  the  whole  amount  of  the  purchase  was  |8500 ;  and 
the  amount  remaining  due  is  $3800 ;  that  the  goods  consisted  of  cloths, 
trimmings,  &c.,  and  were  purchased  at  P.  where  said  plaintiff  resides,"  is 
suillcient  in  point  of  form,  although  it  is  not  alleged,  in  terms,  that  th» 
goods  were  purdiased  by  the  defendants  from  the  plaintiff;  the  words  used 
plainly  importing  that  fact. 

Judgment  by  default  can  not  be  entered  except  upon  proof  otpermmU  service 
of  the  summons  and  complaint.  An  admission  of  terviee  of  the  summons 
«nd  compliant,  not  stating  the  mode  in  which  the  service  was  made,  is  not 
sufficient. 

The  admission  of  a  defendant,  of  the  service  of  a  summons  and  complaint, 
abould  state  that  th^  service  was  personal,  by  the  delivery  of  a  copy 
thereof  to  him,  or  the  clerk  will  have  no  power  or  authority  to  enter  judg- 
ment under  section  246  of  the  code. 

Appeal  from  a  judgment  of  the  Supreme  Court.  The 
action  was  brought  by  the  plaintiff,  as  a  judgment  creditor 
of  the  firm  of  Clark  Sb  Hadwin,  of  Ogdensburgh,  against  the 
defendants  French,  other  judgment  creditors  of  such  firm, 
and  the  sheriff  of  St.  Lawrence  county^  to  have  the  execution 
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issued  on  the  judgment  in  favor  of  the  defendants  the  Frenches 
vacated  from  the  time  it  issued,  so  far  as  it  affected  the  exe« 
cution  issued  on  the  plaintiff's  judgment,  and  to  have  the 
execution  and  judgment  in  favor  of  the  plaintiff  declared  to 
have  a  prior  lien  to  the  execution  issued  on  the  French  judg- 
ment ;  also,  to  have  the  money  received  from  the  sales  of  the 
property  of  Clark  &  Hadwin  by  virtue  of  either  or  both  of 
said  executions  applied  to  pay  and  satisfy  the  judgment  in 
favor  of  the  plaintiff  before  any  portion  of  the  same  was 
applied  to  satisfy  and  pay  the  judgment  of  the  defendants 
French ;  and  that  the  defendant  Nott,  as  sheriff,  pay  to  ihe 
plaintiff  the  amount  of  his  judgment,  if  the  proceeds  of  the 
sales  of  the  property  of  Clark  &  Hadwin  be  sufficient  to  pay 
said  judgment ;  and  if  such  proceeds  shall  not  be  sufficient, 
then  that  he  pay  such  sum  as  the  proceeds  of  such  sales  shall 
amount  to. 

The  defendants  French  and  the  sheriff  answered  separately. 
The  sheriff  alleged  that  an  execution  on  the  French  judg- 
ment was  received  by  him  at  10  o'clock  in  the  forenoon  of  the 
18th  of  February,  1854,  and  that  in  the  forenoon  of  that 
day,  by  virtue  of  it,  he  levied  on  all  the  goods  and  property 
of  Clark  &  Hadwin ;  that  at  4  o'clock  in  the  afternoon  of  the 
same  day  he  received  an  execution  on  the  plaintiff's  judg- 
ment, and  immediately  afterwards  levied  it  on  the  same  prop- 
erty. He  admits  that  he  subsequently  sold  the  property  by 
virtue  of  both  executions,  and  after  applying  the  proceeds  of 
the  sale  to  the  payment  of  the  French  execution,  as  having 
a  priority  of  lien,  the  balance  of  such  proceeds  remaining 
and  applicable  to  the  payment  of  the  plaintiff's  execution 
was  about  $1458. 

'  The  cause  was  tried  at  a  circuit  court  in  the  county  of 
St.  Lawrence  in  October,  1857,  before  Mr.  Justice  Jakes, 
without  a  jury.  The  case  as  made  up  contains  no  statement 
of  facts  found  by  the  judge,  nor  his  conclusions  of  law,  unless 
his  decision,  which  is  incorporated  with,  and  made  part  of 
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the  case,  is  to  be  considered  and  treated  as  such.  '  If  it  is  to 
be  so  regarded,  this  case  is  shown : 

In  February,  1854,  Thomas  S.  Clark  and  Isaac  B.  Had- 
mn,  composing  the  firm  of  Clark  &  Hadwin,  were  indebted 
to  the  plaintiff  and  others  in  large  amounts,  and  were  in 
embarassed  circumstances.  Desiring  to  secure  the  plaintiff, 
they  proposed  to  confess  a  judgment  in  his  favor,  and  applied 
to  the  law  firm  of  Vary  &  Clarke  as  the  plaintiff's  attorneys, 
to  prepare  the  papers  and  enter  the  judgment.  On  the 
evening  of  the  17th  of  February,  1854,  the  attorneys  having 
prepared  the  statement  of  confession,  it  was  signed  and  sworn 
to  by  Clark  &  Hadwin,  and  left  with  the  attorneys  to  have  the 
j  udgmen t  entered.    This  statement  was  in  the  following  form : 

"SUPREME  COUBT. 


Jaxbb  H.  Bbad 

« 

Thomas  S.  Clabk  &  Isaac  R.  Hadwht. 


Thomas  S.  Clark  and  Isaac  B.  Hadwin,  defendants,  hereby 
confess  ourselves  indebted  to  James  H.  Bead,  plaintiff,  in 
the  sum  of  three  thousand  three  hundred  dollars,  and  hereby 
authorize  him,  or  his  executors,  administrators,  attorney  or 
assigns,  to  enter  a  judgment  against  us,  for  that  amount. 
The  above  indebtedness  arose  on  account  of  goods  purchased 
in  the  year  eighteen  hundred  and  fifty-three.  That  the 
amount  remaining  due  thereon  at  this  date  is  three  thousand 
three  hundred  dollars.  That  the  whole  amount  of  purchase 
-was  about  thirty-five  hundred  dollars.  That  the  said  goods 
consisted  of  cloths,  trimmings  and  sailors'  furnishing  goods. 
That  said  goods  were  purchased  at  Providence,  Bhode  Island, 
where  said  Bead  resides.  And  we  hereby  state  that  the  sum 
by  us  confessed  is  justly  due  to  the  said  James  H.  Bead, 
plaintiff,  without  any  fraud  whatever.  Dated  17th  Feb- 
ruary, 1854. 

(Signed,)  Thomas  S.  Clark, 

Isaac  B.  Hadwin.'' 
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The  attorneys,  Vary  &  Clarke,  had,  at  the  time,  in  their 
hands  for  collection  a  claim  of  the  defendants  Abner  and 
Horace  French  against  Clark  &  Hadwin.  After  Clark  & 
Hadwin  had  signed  and  verified  the  confession  of  judgment, 
Vary,  one  of  the  attorneys,  handed  them  another  paper  with 
a  request  to  sign  it,  saying  'Hhat  it  was  that  little  affair  of 
French's,  some  $1.62  or  $1.75  costs ;"  and  they  signed  it 
without  knowing  its  contents ;  and  supposing  the  attorneys 
had  made  a  little  expense  on  the  French  claim.  The  paper 
turned  out  to  be  an  admission  in  the  following  form,  attached 
to  a  summons  and  complaint  in  a  suit  by  the  defendants 
Abner  French  and  Horace  French  against  Clark  &  Hadwin : 
''We,  Thomas  S.  Clark  and  Isaac  B.  Hadwin,  hereby  admit 
that  we  are  the  defendants  mentioned  and  described  iu  the 
feregoing  summons  and  complaint,  and  we  hereby  admit  ser- 
vice on  each  of  us  of  a  copy  of  the  foregoing  summons  and 
complaint,  this  23d  day  of  January,  1854,  at  Ogdensburgh, 
N.  Y.,  by  B.  H.  Vary.  (Signed,)  Thomas  S.  Clark,  Isaac 
E.  Hadwin." 

On  the  18th  of  February,  (the  next  day,)  the  attorney 
Vary  filed  the  judgment  roll  in  the  case  of  the  plaintiff,  Bead, 
and  a  judgment  was  docketed  in  his  favor  for  $3306.63.  At 
the  same  time  he  entered  judgment  by  default  for  want  of  an 
answer  in  the  suit  of  Abner  French  and  Horace  French 
against  Clark  &  Hadwin.  The  roll  was  filed  and  judgment 
docketed  for  $986.87.  Both  judgments  were  docketed  at 
half  j)ast  eight  o'clock  in  the  morning. 

About  10  o'clock  in  the  forenoon  of  the  18th  the  attorneys 
Vary  &  Clarke  delivered  to  the  under  sheriff  of  the  county 
an  execution  on  the  French  judgment,  with  directions  to 
levy.  He  levied  forthwith  on  the  goods  in  the  store  of 
Clark  &  Hadwin.  At  4  o'clock  in  the  afternoon  of  the  same 
day.  Vary  &  Clarke  issued  execution  on  the  plaintiff's  judg- 
ment, and  the  same  under  sheriff  levied  it  on  the  same  store 
of  goods. 

Upon  the  discovery  being  made  by  Hewlett  the  agent  of 
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Beady  and  Clark  &  Hadwin^  of  the  manner  in  -which  the 
French  judgment  had  been  obtained  and  the  delivery  and 
priority  of  execution  under  it,  the  attorneys,  Yary  &  Clark, 
to  avoid  a  motion  being  made  to  Bet  aside  the  French  judg- 
ment and  execution,  made  and  gave  to  the  plaintiff's  agent 
and  Clark  &  Hadwin,  with  directions  to  deliver  it  to  the 
sheriff,  the  following  stipulation : 

"  SUPREME  COURT. 


Jambs  H.  Rbad 

ugwt. 

Clabk  dt  Hadwih. 


Abhbb  Fbbbch  and  Hobaob  P.  Fbbboh 
Clabk  &  Hadwib. 


Whereas  a  misunderstanding  has  arisen  in  relation  to  the 
delivery  and  priority  of  executions  in  above  causes,  it  was 
the  intention  of  Ihe  defendants  to  have  the  execution  in  first 
above  causes  take  priority  on  this  confession. 

It  is  hereby  stipulated  that  the  said  execution  have  the 
priority  and  the  same  effect  in  law  as  if  first  delivered  to  the 
sheriff.    Ogdensburgh,  February  28, 1854. 

Yabt  &  Clarke, 
Pl'ffs  att^ys  in  each  above  causes." 

This  stipulation  was  read  to,  and  the  original  left  with,  the 

under  sheriff,  by  Hewlett,  on  the  22d  of  March,  1854    The 

♦        

sheriff  sold  the  property  of  Clark  &  Hadwin  on  the  execu- 
tions ;  and  disregarding  the  stipulation,  first  applied  the  pro- 
ceeds of  the  sales  to  the  payment  of  the  execution  issued  on 
the  judgment  of  the  defendants  French,  leaving  a  balance  in 
his  hands  of  about  $1458.74,  which  he  paid  or  caused  to  be 
paid  to  the  plaintiff  Bead,  or  his  representatives,  towards 
satisfying  his.  execution.  The  sheriff  admits  that  at  the  sale 
'  N.  Y.  B.— 28.  19 
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of  the  property  and  before  he  could  return  either  of  the  exe- 
cutionSf  an  injunction  was  served  on  him,  restraining  him 
from  paying  over  the  moneys  to  any  party  or  parties  what- 
ever, or  from  makiifg  any  disposition  of  the  proceeds  at 
said  sale;  that  subsequently  he  returned  the  French  exe- 
cution satisfied,  and  the  execution  of  the  plaintiff  as  having 
collected  thereon  $1458.74,  and  ntUla  bona  as  to  the  res- 
idue, for  which  said  execution  was  issued.  So  much  of 
the  proceeds  of  the  sales  as  are  equal  to  the  amount  direct- 
ed to  be  levied  on  the  French  execution  is  still  in  the  hands 
of  the  sheriff. 

The  judge  found  as  facts,  that  the  execution  in  favor  of 
the  defendants  Abner  French  and  Horace  French  against 
Clark  &  Hadwin,  was  as  against  the  plaintiff  Bead,  and  as 
against  Clark  &  Hadwin,  fraudulently  issued;  and  that 
Vary  &  Clarke  executed  the  stipulation  of  the  28th  of  Feb- 
ruary, 1854,  as  attorneys  for  the  Frenches ;  and  decided  as 
matter  of  law :  1st.  That  the  attorneys.  Vary  &  Clarke  had 
power  to  make  the  stipulation.  2d.  That  the  defendant 
Nott  had  no  right  to  disregard  such  stipulation,  but  should 
have  followed  and  obeyed  it.  3d.  That  the  execution  on 
the  judgment  iu  favor  of  Abner  and  Horace  French  be 
vacated  from  the,  time  it  issued,  so  far  as  it  affects  the  ex- 
ecution in  favor  of  the  plaintiff  Read  against  Clark  & 
Hadwin ;  and  that  the  execution  in  favor  of  Bead  have  pref- 
erence over  the  said  execution  in  favor  of  the  Frenches. 
4th.  That  the  moneys  received  from  the  sales  of  the  property 
'  of  Clark  &  Hadwin  be  applied  to  pay  and  satisfy  the  judgw 
ment  in^avor  of  Read  before  any  portion  of  the  same  be 
applied  to  satisfy  and  pay  the  execution  in  favor  of  the 
Frenches.  5th.  That  the  plaintiff  recover  of  the  defendant 
Nott,  sheriff  of  St.  Lawrence  county,  the  amount  of  moneys 
so  collected  by  him,  and  not  paid  over  to  said  Read,  after 
deducting  the  sheriff's  fees  ai\d  poundage,  viz.  the  sum  of 
$1261.41,  with  interest  from  the  date  of  the  decisioUi  and 
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that  the  plaintiff  recover  of  the  defendant  his  costs  in  the 
action. 

On  the  trial,  when  the  plaintiff  rested,  the  defendant  Nott 
moved  for  a  nonsuit,  on  the  grounds,  1st.  That  the  plain- 
tiff's judgment  was  void  because  the  affidavit  and  confession 
did  not  state  the  necessary  facts  to  show  an  indebtedness 
from  Clark  &  Hadwin  to  the  plaintiff.  2d.  That  Vary  & 
Clarke,  as  attorneys,  had  no  authority  to  make  the  stipulation 
put  in  evidence.  3d.  That  if  the  plaintiff  has  established  a 
fraud  on  the  part  of  the  attorneys  in  obtaining  the  defend- 
ants' judgment,  there  is  nothing  to  charge  the  sheriff  with 
notice  of  or  participation  therein,  and  he  is  not  liable.  The 
nonsuit  was  denied. 

At  the  close  of  the  testimony  the  defendants  French  moved 
for  a  nonsuit,  on  the  grounds :  Ist.  That  the  plaintiff  has 
neither  shown  a  valid  agreement  to  give  priority  to  his  exe- 
cution over  French's  nor  any  fraud  in  obtaining  French's 
judgment.  2d.  That  the  stipulation  ihus  proved  is  void. 
It  was  made  without  authority,  without  consideration,  in 
violation  of  rights  vested  in  French,  and  fbr  want  of  mutu- 
ality, and  for  want  of  proper  parties.  The  motion  was 
denied. 

.  The  defendant  Nott  also  moved  for  a  nonsuit  on  the  same 
grounds  as  when  the  plaintiff  rested,  and  on  the  further 
grounds  that  there  was  no  proof  of  the  service  of  the  stipu- 
lation on  Nott,  and  if  there  was,  there  is  proof  that  the 

« 

stipulation  was  waived  and  the  sheriff  directed  to  enforce 
the  execution  and  pay  French.     The  motion  was  denied. 

Judgment  being  entered  on  the  decisions  of  the  judge, 
the  defendants  appealed  to  the  general  term  of  the  Supreme 
Court,  where  the  judgment  was  affirmed  as  against  the  de- 
fendants French,  and  modified  as  to  the  defendant  Nott,  so 
far  as  it  charged  him  with  costs,  and  without  costs  of  the 
appeal,  for  or  against  him. 

The  defendants  appealed  to  this  court. 
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Wm.  C7.  ^rotrn,  fixr  the  plaintiff. 
Myers  dk  Westhrooh,  for  the  defendants. 

Wbisht,  J.  The  question  at  issue  was,  whether  the 
plaintiff  or  the  defendants,  Abner  French  and  Horace  French, 
were  entitled  to  the  proceeds  arising  from  the  sale  of  certain 
pdroperty  by  the  defendant  Nott,  under  and  by  virtue  of  two 
ezeeutioas  delivered  to  him  as  sheriff.  The  sheriff  assumed 
to  decide  the  question  of  priority  of  the  executions,  in  favor 
of  the  defendants  French,  and  retain  in  his  hands  sufficient 
of  the  moneys  to  pay  and  satisfy  their  execution.  He  has 
really  no  interest  in  the  determination  of  the  case^  except  as 
a  mere  stake  holder. 

It  is  a  statutory  provisi(»i,  that  if  there  be  several  execu- 
tions issued  out  of  a  court  of  record,  against  the  same  de- 
fendants, that  which  shall  have  been  first  delivered  to  an  offi- 
cer to  be  executed  shctU  have  preference,  (2  B.  S.  366,  §  14 ;) 
and  in  making  a  disposition  of  the  proceeds  of  the  sale  of 
the  property  levied  on,  the  sheriff  must  ordinarily  be  governed 
by  the  priority  in  the  delivery  of  the  executions  to  him.  The 
execution  creditor  may,  however,  waive  the  preference,  or  the 
prior  execution  may  be  withdrawn  or  postponed,  or  become 
dormant  as  to  a  subsequent  one ;  in  which  case  the  latter 
would  be  entitled  to  be  first  satisfied  from  such  proceeds. 

The  execution  on  the  judgment  in  favor  of  the  defendants 
French  was,  as  respects  its  delivery  to  the  officer,  prior  in  point 
of  time  to  the  execution  on  the  plaintiff's  judgment ;  but 
these  attorneys,  who  had  fraudulently  issued  it,  stipulated  that 
it  should  be  postponed  to  that  of  the  plaintiff;  or,  in  the 
language  of  the  writing,  the  plaintiff's  execution  should 
'^have  the  priority  and  the  same  effect  in  law  as  if  first  de^ 
livered  to  the  sheriff.''  If  the  attorneys  had  the  authority  to 
thus  stipulate,  it  would  end  the  case.  The  judgment  of  the 
special  term,  in  effect,  simply  declares  this  priority,  and  ad« 
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jadges  the  money  in  the  sfaeriirB  hands  realised  by  fhe  ealoi 
and  not  paid  over  to  him,  to  belong  to  flie  plaintift 

I  have  no  doubt  that  the  etipnlation  was  wiAin  the  scope 
of  the  authority  of  the  attorneys  of  French.  They  had 
fraudulently  obtained  the  French  judgment,  and  issued  exe- 
cution thereon,  securing  for  it  a  priority  of  lien.  The  judg- 
ment and  execution  would,  on  motion,  have  been  set  aside 
altogether ;  but  to  avoid  this,  they  stipulated  tiiat  the  plain- 
tiff's judgment  and  execution  should  haye  the  preference. 
These  powers  extended  to  opening  the  defkult  which  they  had 
taken,  (whether  properly  or  improperly,)  and  nacating  the 
judgment  entirely,  even  though  l^eir  clients  had  instructed 
them  to  the  contrary.  A  client  has  no  right  to  interfere  with 
the  attorney  in  the  due  and  orderly  conduct  of  the  suit ;  and 
certainly  can  not  claim  to  retain  a  judgment  obtained,  and 
an  execution  issued  by  his  attorney  fraudulently.  (^Anon. 
1  Wenddly  108 ;  OaiUard  v.  Bmarty  6  Oowen,  883.)  So, 
also,  the  attorneys  of  French  had  control  over  the  execution 
in  every  respect.  They  might  have  withdrawn  it  from  the 
hands  of  the  sheriff,  or  suffered  it  to  become  dormant  as  to 
a  subsequent  one,  or  have  authorized  the  officer  to  depart 
from  the  regular  and  ordinary  course  of  his  duty*  (Corning 
V.  Southland,  3  Hill,  662 ;  Waters  v.  Bykea,  22  Wend.  664.) 
An  attorney  has  authority  over  an  execution  for  at  least  a 
year  and  a  day  after  judgment  perfected  in  favor  of  his  client, 
{Lusk  V.  Hartinffy  1  Hill,  659,  and  cases  cited,)  and  may 
now  even  acknowledge  satisfaction  at  any  time  within  two 
years.  (2  R.  8.,  2d  ed.,  286,  §  26.)  The  stipulation,  there- 
fore, of  the  attorneys  of  French  postponing  the  French  judg- 
ment and  execution  to  that  of  the  plaintiffs,  was  within  their 
authority,  and  given  upon  adequate  consideration,  viz.  that 
a  motion  should  not  be  made  to  set  aside  their  judgment 
altogether.  Instead  of  being  an  act  wholly  irreconcilable 
with  their  duty  as  attorneys  of  the  Frenches,  (which  it  is 
claimed  to  have  been,)  it  was  the  reverse  J  for  the  retaining 
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of  an  advantage  obtained  by  artifice  or  fraud  is  not  a  duty 
which  an  attorney  owes  to  his  client. 

One  oif  the  grounds  on  which  the  defendant  Nott  moved 
for  a  nonsuit  was^  that  the  plaintiff's  judgment  was  void  be- 
cause the  affidavit  and  confession  did  not  state  the  necessary 
facts  to  show  an  indebtedness  from  Olark  &  Hadwin  to  the 
plaintiff.  To  this  two  or  three  answers  may  be  made.  1st.  The 
sheriff  could  not  collaterally  raise  the  question  of  the  validity 
of  the  judgment;  2d.  A  judgment  by  confession  is  not  abso- 
lutely void  where  there  has  been  a  defective  statement,  but  is 
voidable  only  at  the  instance  of  a  party  interested;  and 
3d.  The  statement  was  sufficient.  The  objection  urged  is, 
that  it  does  not  show  by  whom  or  to  whom  the  goods  were 
sold.  This  is  really  frivolous.  It  is  stated  that  Clark  & 
Hadwin  are  indebted  to  Bead  in  the  sum  of  $3300,  which  in- 
debtedness arose  on  account  of  goods  purchased  in  the  year 
1853 ;  that  the  whole  amount  of  the  purchase  was  $3500, 
and  the  amount  remaining  due  at  this  date  is.  $3000 ;  that 
the  goods  consisted  of  cloth,  trimmings,  &c.,  and  were  pur^ 
chased  at  Providence,  Bhode  Island,  where  said  Bead  resides. 
It  is  true,  it  is  not  stated  in  terms  that  the  goods  were 
purchased  by  Clark  &  Hadwin  from  Bead,  but  the  words 
used  plainly  import  the  fact,  and  are  susceptible  of  no  other 
construction.  (NetMbaum  v.  Keirriy  24  N.  Y.  325 ;  Lanning 
V.  Carpenter^  20  id.  447 ;  Frdigh  v.  Brink,  22  id.  4^8.) 

The  special  term  awarded  costs  against  the  sheriff,  but  the 
judgment  in  this  respect  was  properly  modified  by  the  general 
term. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

BosEKBAKB,  J.  The  judgment  in  favor  of  the  defendants 
French  Was  clearly  void,  as  it  appeared  that  no  action  had 
ever  been  commenced  against  them  by  the  service  of  a  sum- 
mons and  complaint,  and  there  was  no  confession  of  judg- 
ment, or  authority  given  to  enter  one.  Section  134  of  the  code 
requires  that  the  service  of  a  summons  shall  be  made  by  de- 
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lirpring  a  copy  thereof  to  the  defendant  personally.  Section 
246  provides  that  judgment  may  be  had  in  an  action  on  con- 
tract, for  the  recovery  of  money  only^  if  the  defi^dant  fails 
to  answer,  npon  ihe  plaintiff's  filing  with  the  clerk,  proof  of 
personcd  service  of  the  summons  and  complaint  on  one  or 
more  of  the  defendants,  or  of  the  summons  alone  pursuant 
to  section  130.  It  will  be  perceived  that  the  defendants, 
Clark  &  Hadwin,  did  not  admit  personal  service  of  the  sum- 
mons and  complaint.  They  merely  admitted  service  of  the 
summons  and  complaint  on  the  23d  of  January,  1854,  without 
stating  the  mode  in  which  the  service  was  made.  For  aught 
that  appeared  the  service  may  have  been  by  publication 
under  section  135,  and  the  time  of  publication  .  could  not 
have  elapsed  when  the  judgment  was  entered..  The  sum- 
mons and  complaint  may  have  been  deposited  in  the  post 
office  at  Ogdensburgh,  in  compliance  with  an  order  for 
publication.  The  Written  admission  of  a  defendant  of  the 
service  of  a  summons  and  complaint  should  state  that  the 
service  was  personal,  by  the  delivery  of  a  copy  thereof  to 
him,  or  the  clerk  has  no  power  or  authority  to  enter  judg- 
ment under  section  246  of  the  code.  The  proceeding  by  the 
Frenches  was,  in  no  sense,  a  confession  of  judgment;  I 
think  it  was  a  nullity.  The  court  had  no  jurisdiction  until 
the  service  of  the  summons  as  prescribed  by  the  code.  But 
if  the  judgment  in  favor  of  the  Frenches  was  a  valid  judg- 
ment, I  think  the  evidence  in  the  case  was  sufficient  to  show 
an  understanding  and  agreement  on  the  part  of  their  attor- 
neys that  the  judgment  in  favor  of  Bead  shoidd  be  first 
entered  up,  and  such  proceedings  taken  as  would  secure  his 
demand.  Clark  &  Hadwin  told  Mr.  Vary,  when  they  ap- 
plied to  him  to  draw  the  confession,  that  they  were  owing 
Bead  and  had  agreed  to  secure  him,  and  that  they  wished  to 
give  Bead  a  judgment,  and  that  Allen  had  commenced  a  suit 
and  was  about  to  take  judgment.  It  certainly  could  not 
have  been  contemplated  by  Clark  &  Hadwin,  or  by  Yary  is 
Clarke,  that  any  proceedings  should  be  taken  by  the  fetter  t^ 
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defeat  the  object  which  Clark  &  Had  win  had  of  secariDg 
Bead.  And  as  the  Frenches  had,  as  yet,  commenced  no 
action,  Y%r7  &  Clarke  were  bound  to  do  nothing  which 
should  defeat  the  purpose  of  Clark  &  Hadwin,  which  was 
made  known  when  the  confession  was  signed.  The  testi- 
mony of  Vary  goes  to  establish  .the  agreement  which  the 
plaintiffs  allege.  He  says  that  the  admission  of  service  of 
the  summons  in  Frenches'  case,  was  not  spoken  of  until  the 
confession  was  signed,  and  that  he  told  Clark  &  Hadwin  that 
his  object  was  to  get  ahead  of  the  judgment  of  Allen,  and 
that  was  all  that  was  said.  No  intimation  was  given  that 
the  admission  was  to  be  used  for  the  purpose  of  defeating 
the  object  of  securing  Bead's  demand.  Vary  knew,  at  the 
time,  that  Clark  Ss  Hadwin  were  insolvent.  They  had  talk- 
ed of  a  oomproniise  of  their  debts  at  50  cents  upon  a  dollar, 
and  Winters'  verification  of  the  complaint  in  the  French 
suit  stated  that  Clark  &  Hadwin  told  him  they  could  only 
pay  $100  on  the  demand.  He  also  testified  that  he  supposed 
the  court  would  set  aside  the  French  execution  if  an  appli- 
cation was  made  by  Bead,  and  that  he  gave  the  stipulation 
to  postpone  it  to  Bead,  in  order  to  avoid  the  motion.  The 
stipulation  made  when  Vary  testified  the  whole  transaction 
was  fresh  in  his  mind,  stated  that  it  was  the  intention  of 
Clark  &  Hadwin  to  have  Bead's  execution  ahead  of  French's. 
He  also  testified  that  Clark  &  Hadwin  told  him,  at  the  time 
he  drew  the  confession,  that  their  object  was  to  secure  Bead. 
Upon  this  evidence  no  honest  mind  could  fail  to  come  to  the 
conclusion,  that  the  agreeement  alleged  in  the  complaint 
was  fully  proved.  As  no  action  had  as  yet  been  commenced 
by  the  Frenches,  I  think  their  attorneys  were  at  liberty  to 
make  such  agreement,  and  that  the  Frenches  are  responsible 
for  the  violation  of  it,  or  at  all  events  can  not  reap  the  fruits 
of  its  violation.  It  appeared  too  that  Yary  &  Clarke  were 
attorneys  for  non-resident  creditors,  to  collect  the  demand 
of  the  Frenches,  and  there  can  be  no  doiibt  that  they 
bad  authority  to  give  the  stipulation  postponing  the  execu- 
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tion  of  the  FrencheB  to  that  of  Read,  {Coming  t.  SoiUhlandy 
3  Hill,  552.)  Ignoring  the  stipulation,  they  professed  to  act 
for  the  Frenches  alone  and  to  protect  their  interests,  and  did 
not  violate  the  rule  of  law  which  prohibits  a  person  acting  as 
the  agent  of  both  parties  to  a  contract.  As  the  amendment 
of  the  complaint,  allowed  by  the  judge,  changed  the  entire 
natore  of  the  lu^tion,  I  think  it  was  nnathorized,  but,  if 
the  Tiews  already  expressed,  as  to  the  effect  of  the  evidence 
on  the  question  of  the  agreement  to  give  Bead^s  judgment 
preference  over  the  Frenches,  are  correct,  no  amendment  was 
necessary.  Within  the  recent  decisions  of  this  court,  the 
confession  of  judgment  to  Bead  was  in  conformity  with  the 
requirements  of  the  code,  {ifeusbaum  v.  Keim,  24  N.  T. 
Bep.  325.) 
The  judgment  should  be  aMrmed. 

All  the  Judges  concurring. 

Judgment  affirmed. 


Mabblb  v.  Whitney. 

Where  an  order  was  made  ]>j  two  commissioners  of  highways,  laying  ont  a 
road,  in  which  it  was  recited  that  all  the  commissioners  of  highways  of  the 
town  met  and  deliberated  on  the  subject  embraced  in  the  order;  and  the 
referee  found,  as  facts,  that  on  the  23d  of  April,  1889,  all  three  of  the 
commissioners  met  and  yiewed  the  proposed  route,  and  on  the  10th  of  May 
following,  two  of  them  caused  it  to  be  surreyed,  and  made  the  order  of 
that  date  laying  out  the  highway ;  and  that  one  of  the  commissioners  was 
not  present  at  the  surrey,  nor  was  he  notified  to  attend  the  same ;  Sekf, 
that  the  order  was  Talid,  in  the  absence  of  any  finding  that  the  third  com- 
missioner did  not  meet  with  the  others  and  deliberate  on  the  subject' of 
laying  out  the  highway ;  the  presumption  being  that  all  the  commission- 
ers did  meet  and  deliberate  on  that  sulject,  and  that  th^  act  was  legal 
until  the  contrary  appeared. 

Seldf  altOf  that  the  survey  was  a  mere  mhiisterial  act,  not  requiring  the  pres- 
ence of  the  third  commissioner  to  giro  validity  to  the  order  laying  out  and 
establishing  the  highway. 
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It  is  not  necessary  to  the  validity  of  an  order  of  the  commissioners  of  high- 
ways, laying  out  a  road,  that  there  should  be  an  application  in  writing  by 
some  person  liable  to  be  assossed  for  highway  labor ;  where  it  is  laid  out 
by  the  commissioners  with  the  assent  of  thc^  owners  of  the  landsj  such 
owners  releasing  their  damages. 

Commissioners  may,  upon  their  own  motion,  and  without  any  application  there- 
for, lay  out  a  highway.        ^ 

Where,  after  the  making  of  an  order  by  commissioners  of  highways,  in  1839, 
for  laying  out  a  road,  the  road  Was  that  ytiar  opened  in  fact,  and  during 
1889,  and  succeeding  years,  was  opened  and  partially  worked  throughout 
the  route,  and  was  traveled  by  the  public,  more  or  less,  every  year  f^om 
the  time  of  its  being  thus  laid  out,  opened  and  worked ;  Keld,  that  this  was 
an  opening  and  working  of  the  road  within  six  years,  as  contemplated  by 
the  statute. 

The  requirement  of  the  statute  is,  that  the  road  shall  be  opened  and  werJeed 
within  six  years  after  making  the  oyder ;  that  is,  the  commissioners  shall 
have  six  years  in  which  the  road  they  have  laid  out  may  be  opened  and 
worked,  but  if  it  be  not  done  within  that  period,  their  order  laying  out  or 
establishing  it  shall  have  no  legal  effect.  ■ 

The  statute  does  not  prescribe  how  well,  or  how  much,  it  shall  be  worked ;  if 
opened  and  worked  at  all,  it  will  not  lose  its  legal  existence. 
X  Commissioners  of  highways  may  act  upon  the  personal  consent  of  the  owner, 
in  laying  out  or  altering  a  highway  across  his  lands ;  and  although  such 
consent  may  be  revoked,  it  must  be  done  before  the  road'  is  laid  out,  or 
the  alteration  made.  If  the  commissioners  act  immediately,  on  the  faith 
of  the  virtual  consent,  by  laying  out  the  road,  or  making  the  alteration,  be 
will  be  estopped  f^om  denying  the  legality  of  the  act. 

Where  such  consent  has  been  given  under  a  mistake  of  law,  merely,  no  relief 
can  be  given,  even  on  a  bill  in  equity,  filed  for  that  purpose. 

Appeal  from  a  judgment  of  the. Supreme  Court.  The 
action  was  for  entering  on  the  close  of  the  plaintiff  and 
throwing  down  and  removing  his  fences.  The  defendant 
answered,  denying  the  complaint,  and  alleging  that  the  prem- 
ises mentioned  was  a  public  highway,  and  that  the  defendant 
was  the  commissioner  of  highways,  and  as  such  entered 
thereon  to  remove  obstructions  and  encroachments. 

The  plaintiff  denied  that  such  alleged  highway  was  ever 
legally  laid  out  or  legally  opened,  and  the  principal  question 
in  this  case  is,  was  the  alleged  road  a  lawful  public  highway  ? 

The  cause  was  referred  to  a  referee,  who  found  these  facts : 

1.  That  since  the  4th  of  April,  1849^  the  plaintiff  owned 
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and  possessed  the  farm  in  qaestion,  being  situate  in  the  town 
of  Maryland,  in  the  county  of  Otsego. 

2.  That  on  the  23d  of  April,  1839,  the  three  commis- 
sioners of  highways  of  the  town  of  Maryland  (naming  them) 
met  and  viewed  the  route  of  a  proposed  highway  from  the 
Schenevas  creek  road  northerly  across  the  said  farm,  which 
was  then  owned  and  occupied  by  Horace  Jones  and  William 
Crouch;  and  on  the  1st  of  May,  1839,  Daniel  Piatt  and 
Levi  S.  Boardman,  two  of  said  commissioners,  met,  accom- 
panied by  a  surveyor,  and  surveyed  or  run  the  line  of  the 
route,  and  made  an.  order  laying  out  a  highway,  commencing 
at  said  creek  road  at  the  southeast  comer  p/  the  plaintiff's 
farm  and  the  farm  of  Uriah  Spencer  adjoining  thereto  on  the 
east,  and  running  therefrom  northerly  or  nearly  northwest- 
erly across  the  plaintiff's  farm  and  the  Baker  farm»  Nathan 
Sperry,  the  other  commisisioner,  was  not  present  at  such 
meeting  or  survey,  nor  was  he  notified  to  attend  the  same. 
(The  original  order  laying  out  the  highway  was  produced 
from  the  town  records,  and  read  in  evidence  as  follows : 

<<  A  meeting  of  the  commissioners  of  the  town  of  Maryland, 
county  of  Otsego,  at  the  -house  of  Nathan  Spencer  in  said 
town,  on  the  23d  April,  1839,  all  the  said  commissioners  hav- 
ing met  and  deliberated  on  the  subject  embraced  by  the  said 
commissioners,  that  a  highway  be  laid  out  in  said  town,  upon 
application  of  Joseph  Lason,  Hubbard  Jones  and  Leonard 
Baker,  and  each  of  them  consent  thereto,  commencing  at  the 
Schenevas  creek  road  at  the  west  side  of  Uriah  Spencer's 
land,  and  runs  thence  north,  &c.,  (giving  the  courses  and 
distances,)  to  the  Milford  line,  surveyed  by  Elias  Brooks ; 
and  it  is  further  ordered,  that  the  line  above  described  be  the 
center  of  highway,  and  that  the  said  highway  be  of  the 
width  of  three  rods.  In  witness  whereof  the  said  commis- 
sioners have  hereunto  subscribed  their  names,  the  Ist  day  of 
May,  1839.  Daniel  Platt^  Jun. 

Lbvi  T.  Boabdman, 

Oom'rs  of  Highways.  * 
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And  it  is  fnrther  ordered^  that  the  above  stinrejed  road 
should  be  annexed  to  road  district  No.  1,  Maryland/') 

3.  That  it  does  not  appear  that  there  was  any  application 
in  writing  for  sach  highway ;  or  that  any  application  therefor 
was  made  by  any  person  liable  to  be  assessed  for  highway  labor. 

4.  That  the  route  of  such  highway  was  partially  openeii 
during  the  year  1839,  and  during  that  year  and  others  was 
cut  out  and  partially  worked,  but  the  log  road  (referring  to 
a  prior  traveled  track  called  a  '^log  road/'  leading  north- 
westerly from  the  same  starting  point)  continued  to  be  the 
principally  traveled  track  in  the  year  1851,  although  the  new 
route  was  traveled  some,  more  or  less,  during  each  of  the- 
years  from  1839  to  1851.  From  1839  to  1849,  and  also  ^ 
prior  thereto,  as  well  the  log  road  as  the  line  of  the  new  route 
so  laid  out  were  intercepted  by  fences  at  different  places 
north  of  the  plaintiff's  farm,  and  also  on  that  farm  ;  which 
fences  were  kept  up  by  the  owners  of  the  respective  farms, 
but  which  were  taken  down  and  replaced  by  those  desiring 
to  pass  along  the  route. 

5.  That  in  August,  1855,  the  commissioners  of  highways 
of  the  said  town  of  Maryland  met  at  the  southern  terminus 
of  the  line  run  in  1839,  accompanied  by  a  surveyor,  to  con- 
sider an  alleged  encroachment  upon  the  highway  so  laid  out, 
and  the  plaintiff  was  present  at  such  meeting.  Upon  taking 
the  bearing  of  the  first  course,  according  to  the  survey  of 
1839,  as  indicated  by  the  order  laying  out  the  highway,  it 
was  ascertained  that  from  that  point  the  line  diverged  west 
of  the  traveled  track,  and  cut  off  a  strip  of  the  plaintiff's 
improved  field  between  such  line  and  the  traveled  track, 
thereby  leaving  a  gore  of  land  between  the  line  and  the 
adjoining  farm  on  the  east.  The  commissioners  represented 
that  they  had  no  doubt  the  road  was  originally  so  laid  out, 
and  that  unless  some  compromise  or  an  agreement  should  be 
effected  they  would  be  required  to  open  the  road  according 
to  the  line  thereof  as  indicated  by  the  order  of  1839,  which 
representations  they  then  believed ;  and  the  plaintiff  fearing 
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and  believing  that  he  would  be  required  to  open  the  road, 
accordingly  consented  to  be  considered  as  an  applicant  for  an 
alteration  of  said  highway,  so  that  the  first  and  second 
courses  from  the  starting  point  in  the  creek  road  would  be 
north,  20  deg.  west,  8  chains  and  10  links,  and  thence  north, 
41  d^.  west,  3  chains  and  50  links  to  the  center  of  the 
road  as  then  used,  instead  of  north,  35  d^.  west,  8  chains, 
and  thence  north,  44  deg.  30  min.  west,  5  chains,  as  laid  out 
and  recorded  in  1839.  The  commissioners  proceeded  and 
made  the  alteration  accordingly,  and  signed  an  order  to  that 
effect,  which  was  filed  with  the  town  clerk  and  by  him 
recorded.  That  no  written  application  for  such  alteration 
was  made.  Such  consent  or  application  was  founded  in  mis- 
take, the  plaintiff  believing  that  the  highway  had  been  laid 
out  in  1839,  and  could  be  opened  through  his  improved  field 
westerly  of  the  traveled  track  without  his  consent,  by  force 
of  the  order  made  by  the  commissioners  in  that  year. 

6.  That  the  plaintiff,  in  compliance  with  the  requirement 
of  the  commissioners,  soon  after  the  alteration,  moved  his 
fence,  thereby  opening  the  road  according  to  the  alteration 
thus  made ;  and  some  months  thereafter  the  plaintiff  replaced 
his  fence,  leavitg  it  as  before  the  alteration.  Upon  being 
again  required  by  the  commissioners,  the  plaintiff  moved  his 
fence  according  to  the  alteration,  but  soon  thereafter  moved 
his  fence  back,  and  even  farther  east  than  where  it  stood 
when  the  alteration  was  made,  whereby  a  team  could  not 
pass  along  the  route  of  the  highway  without  removing  or 
taking  down  the  fence. 

7.  That  in  May,  1857,  the  defendant,  then  being  the  com- 
missioner of  highways  in  the  said  town  of  Maryland,  entered 
upon  the  farm  of  the  plaintiff  upon  the  southern  terminus 
of  the  alteration,  and  proceeded  upon  the  line  of  such  altera- 
tion until  intercepted  by  the  fence  so  placed  by  the  plaintiff, 
when  he  was  forbidden  by  the  plaintiff  from  going  further 
across  his  farm,  as  well  as  from  moving  or  interfering  with 
that  or  any  other  fence  thereon.    The  defendant  took  down 
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the  fence  of  sufficient  width  to  allow  a  team  to  pass,  and 
proceeded  on  across  the  plaintiff's  farm  to  his  north  line,  fol- 
lowing the  line  of  the  sar^ey  of  1839,  as  marked  upon  the 
ground,  and  at  the  said  north  line  took  down  and  removed 
the  division  fence  which  had  hefore  been  placed  upon  and 
across  such  line  by  the  plaintiff. 

The  referee's  conclusions  of  law  were,  Ist.  The  highway  was 
not  laid  out  in  1839  according  to  the  statute. 

Ist.  The  acts  of  the  two  commissioners,  on  the  1st  of  May, 
1839,  in  the  absence  of  the  other,  he  not  being  notified  to 
attend  the  meeting,  were  not  valid  as  the  acts  of  the  com- 
missioners of  the  town ;  and  2d.  There  should  have  been  an 
application  in  writing  by  some  person  liable  to  be  assessed  for 
'  highway  labor. 

2d.  The  highway  so  laid  out  ceased  to  be  a  road  for  any 
purpose  whatever,  as  it  was  not,  within  the  six  years,  opened 
and  worked  as  contemplated  by  the  statute. 

3.  The  consent  of  the  plaintiff  to  the  alteration  in  1855, 
and  his  acts  connected  therewith,  and  subsequent  thereto, 
operated  as  a  license,  until  revocation ;  and  therefore  the  acts 
of  the  defendant  in  taking  down  the  fences  after  such  revoca- 
tion and  notice  thereof,  rendered  him  liable  as  a  trespasser. 

4.  The  consent  of  the  plaintiff  to  the  alteration  having 
been  made  or  given  under  a  mistake  or  misapprehension  of 
facts,  did  not  estop  or  prevent  him  from  insisting  that  the 
forms  of  law  should  be  observed  before  he  oould  be  divested 
of  the  right  to  the  full  enjoyment  of  his  land,  although  he 
had  prior  thereto  allowed  it  to  be  used  as  a  road  across  his 
farm. 

5.  The  plaintiff  is  entitled  to  judgment  against  the  de- 
fendant for  one  dollar,  besides  costs. 

9 

On  the  trial,  the  defendant  proved  that  upon  an  examina- 
tion by  the  town  clerk  and  another,  in  the  town  clerk's  office, 
'  with  a  view  of  finding  all  papers  and  records  having  reference 
to  the  road,  there  was  found,  with  the  papers  and  records  of 
the  town  in  the  office,  the  certificate  of  freeholders,  the  order 
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of  1839  laying  oat  the  road,  the  written  release  of  damages, 
and  the  survey.  The  defendant  offered  the  sorvey  thus  found 
on  the  files  of  the  town  clerk,  in  evidence,  and  the  same  was 
objected  to  on  the  grounds  that  it  was  immaterial  and  incom- 
petent, and  the  objection  sustained  and  the  paper  excluded. 
It  purported  to  be  the  survey  of  the  route  of  the  highway, 
made  on  the  23d  of  April,  1839,  by  Elias  Brooks,  and  was 
identical  with  that  in  the  order  kying  out  the  highway. 

Judgment  being  entered  on  the  report  of  the  referee,  on 
appeal  to  the  general  term  of  the  Supreme  Oourt  the  same 
was  affirmed. 

The  defendant  then  appealed  to  this  court. 

J.  E.  Deweyj  for  the  plaintiff. 
A.  J,  Parker,  for  the  defendant. 

Wright,  J.  If  the  locus  in  quo  was  a  public  highway, 
the  defendant,  as  commissioner  of  highways,  was  justified  in 
the  entry  complained  of,  and  in  the  removal  of  the  plaintiff's 
fences.  The  referee  decided  that  it  was  not  a  highway,  at  the 
time  of  the  entry,  it  not  having  been  legally  laid  out,  or  le- 
gally opened ;  that  the  consent  of  the  plaintiff  to  its  altera- 
tion, in  1855,  (some  two  years  before  suit  brought,)  was  a 
mere  licence,  which  the  plaintiff  could  revoke  after  the  alter- 
ation was  made ;  and  that  such  consent  having  been  given 
under  a  mistake  or  misapprehension  of  facts,  the  alteration 
made  by  the  commissioners  was  void.  In  my  opinion  neither 
of  these  positions  are  maintainable. 

1st.  Was  the  highway  legally  laid  out,  in  1839  R  The 
referee,  holding  that  it  was  not,  gave  two  reasons  for  his  de- 
cision :  1st.  That  the  act  of  the  two  commissioners  on  the 
1st  of  May,  1639,  in  the  absence  of  the  other,  he  not  being 
notified  to  attend  the  meeting,  were  not  valid  as  the  acts  of 
the  commissioners  of  the  town ;  and  2d.  There  should  have 
been  an  application  in  writing  by  some  person  liable  to  be 
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assessed  for  highway  labor.  The  act  of  the  commissioners 
bn  the  Ist  of  May,  1839,  referred  to,  was  the  signing  and 
filing  of  an  order  in  the  town  clerk's  office^  laying  out  the 
road  in  question,  in  which  it  was  recited  that  all  the  commis- 
sioners of  highways  of  the  town  met  and  deliberated  on 
the  subject  embraced  in  the  order.  The  referee  found  as 
facts,  that  on  the  23d  of  April,  1839,  all  three  of  the  com- 
missioners met  and  viewed  the  proposed  route,  and  on  the 
1st  of  May  following  two  of  them  caused  it  to  be  surveyed, 
and  made  the  order  of  that  date  laying  out  the  highway ;  and 
that  one  of  the  commissioners  was  not  present  at  the  survey, 
nor  was  he  notified  to  attend  the  same.  It  was  not  found 
that  the  third  commissioner  did  not  meet  with  the  others  and 
deliberate  on  the  subject  of  laying  out  the  highway,  but  only 
that  he  was  not  present  at  the  survey  or  notified  to  attend. 
The  revised  statutes  provide  that,  ^^  any  two  commissioners 
of  highyvays  of  any*town  may  make  an  order  in  execution  of 
the  powers  conferred  in  this  title,  provided  it  shall  appear  in 
the  order  filed  by  them  that  all  the  commissioners  of  high- 
ways of  the  town  met  and  deliberated  on  the  subject  embraced 
in  such  order,  or  were  duly  notified  to  attend  a  meeting  of 
the  commissioners  for  the  purpose  of  deliberating  thereon. 
(1  B.  S.  525,  §  125.)  The  order,  therefore,  in  the  present 
case,  was  a  valid  one.  It  recited  that  all  the  commissioners  met 
and  deliberated  on  the  subject  of  laying  out  the  road.  The  pre- 
sumption is  that  he  did,  and  that  the  act  was  legal  until  the  con- 
trary appear*  There  is  no  finding  that  the  third  commissioner 
did  not  meet  and  deliberate  with  the  others  on  the  subject, 
and  looking  into  the  evidence,  the  truth  of  the  recital  plainly 
appears.  The  fact  that  he  was  not  present  at  the  survey,  or 
notified  to  attend,  did  not  make  the  order  void,  or  tend  to 
falsify  the  recital  that  the  third  commissioner  met  and  de- 
liberated with  his  colleagues  in  respect  to  its  subject  matter. 
The  survey  was  a  mere  ministerial  act,  not  requiring  his 
presence  to  give  validity  to  an  order  of  the  commissioners 
laying  out  and  establishing  the  highway. 
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Nor  was  it  neceMary  to  the  validity  of  the  order,  as  the 
referee  held,  that  there  should  have  been  an  application  in 
writing  by  some  person  liable  to  be  assessed  for  highway  la-r 
bor.  There  was  no  affirmative  evidence  6f  an  application  in 
writing  for  the  highway,  by  a  person  liable  to  an  assessment 
It  was  laid  out  by  the  commissioners,  with  the  assent  of  the 
owner  of  the  lands,  amongst  whom  were  persons  throngb 
whom  the  plaintiff  derived  his  title ;  such  owners  releasing 
their  damages.  Commissioners  of  highways  may,  npon  their 
own  motion,  and  without  any  application  therefor,  lay  out  a 
highway.  The  precise  question  has  been  decided  in  this 
court  {The  People  v.  Supervisors  of  Bichmond  County^ 
20  N.  T.  Bep.,  252.    See  also  Gotdd  v.  Olaas,  19  Barb.  179.) 

2.  The  statute  declares  that  every  public  highway  laid  out 
that  shall  not  be  opened  and  worked  within  six  years  from 
the  time  of  its  being  so  laid  out,  shall  ceases  to  be  a  road  for 
any  purpose  whatever.  (1  B.  B.  521,  §  99.)  The  highway 
in  question,  the  referee  decided,  ceased  to  be  a  road,  as  it  was 
not  within  the  six  years  opened  aad  worked  as  contnnplated 
by  the  statute.  The  facts  which  ha  found,  and  on  which  he 
based  his  legal  conclusion  were  these :  after  the  order  was 
made,  and  during  the  year  1839,  the  road  was  partially  opened, 
and  during  that  year  and  others,  was  cut  out  and  partially 
woiked ;  it  was  travelled  more  or  less  during  each  of  the 
years  from  1839  to  1851,  though  a  ^'log  road,*'  (a  prior  trav- 
eled track  leading  northwesterly  from  the  same  starting 
point,)  was  the  principally  traveled  track  in  the  latter  year. 
From  1839  to  1849,  the  road  was  intercepted  by  fences  at  dif- 
f<^ent  places  north  of  the  plaintiff's  farm,  and  also  on  that  farm, 
which  were  kept  up  by  the  owners  of  the  respective  farms,  but 
which  were  taken  down  and  replaced  by  those  desiring  to  pass 
along  the  route;  in  other  words,  there  were  bars  across  the  road, 
at  some  seasons  of  the  year,  at  two  or  three  points,  which  trav*- 
elers  let  down  and  put  up  as  they  passed  over  the  route.  This  is 
a  finding  in  substance,  that  after  the  making  of  the  order,  in 
N.  Y.  E.— 28.  20 
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1839,  the  road  was  that  year  opened  in  part,  and  during  1839 
and  succeeding  years,  was  opened  and  partially  worked 
throughout  the  route,  and  was  traveled  by  ijiie  public  more 
or  less  every  year  from  the  time  of  its  being  thus  laid  out, 
opiened  and  worked.  The  statute  is  that  a  public  highway 
laid  out  by  commissioners  as  prescribed  by  law,  if  not  opened 
and  worked  within  six  years  from  the  time  of  its  being  so 
laid  out,  shall  cease  to  have  any  legal  existence  as  a  highway. 
The  requirement  is  that  it  shall  be  opened  and  worked  with- 
in  six  years  after  making  the  order ;  that  is,  the  commission- 
ers  shall  have  six  years  in  which  the  road  they  have  laid  out 
may  be  opened  and  worked,  but  if  it  be  not  done  within  that 
period,  their  order  laying- out  or  establishing  it  shall  have  no 
legal  effect.  The  statute  does  not  prescribe  how  well  or  how 
much  it  shall  be  worked ;  if  opened  and  worked  at  all,  it 
will  not  lose  its  legal  existence.  In  this  case  the  highway 
was  opened  the  same  year  it  was  laid  out,  and,  as  the  referee 
finds,  partially  worked.  It  was  opened  and  worked  so  that 
it  has  been  traveled  by  the  public  since  1839.  The  referee 
clearly  erred  in  the  conclusion  that  ^4t  was  nOt  within  the 
six  years  opened  and  worked  as  contemplated  by  the  statute.'' 
*  3.  There  was,  therefore,  a  legal  public  highway,  at  the 
time  of  the  alleged  trespass,  without  regard  to  what  occurred 
in  1855.  But  in  1855,  the  surveyed  route  of  the  road  in 
controversy  was  altered  by  the  commissioners  on  the  applica- 
tion and  by  the  consent  of  the  plaintiff  himself.  This  altera- 
tion was  made  in  August,  1855,  the  plaintiff  executing  a 
writing  under  seal  releasing  all  damages,  and  in  which  it  was 
admitted  that  the  alteration  wcus  upon  his  application.  Soon 
afterwards  he  moved  his  fence,  thereby  opening  the  road  in 
conformity  to  the  alteration.  Some  months  intervened,  when 
he  put  it  back  again ;  but  being  again  required  by  the  com- 
missioners, moved  it  according  to  the  alteration.  Soon  there- 
after, however,  he  moved  it  back,  and  even  furtHer  east  than 
where  it  stood  when  the  alteration  was  made,  whereby  a  team 
could  not  pass  along  the  route  of  the  highway  without 
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remoYiDg  or  taking  down  the  fence.  The  consent  of  the 
plaintiff  to  this  alteration^  and  his  acts  connected  therewith, 
and  subseqaent  thereto,  the  referee  held,  operated  as  a  license, 
until  revocation,  and  therefore  the  acts  of  the  defendant  in 
taking  down  the  fences,  after  such  revocation  and  notice 
thereof,  rendered  him  liable  as  a  trespasser.  This  was  plain 
error.  The  plaintiff's  consent  was  not  a  license  that  he 
conld  revoke  after  the  alteration  was  made.  Commissioners 
of  highways  may  act  upon  the  parol  consent  of  the  owner  in 
laying  out  or  altering  a  highway  across  his  lands;  and 
although  such  consent  may  be  revoked,  it  must  be  done 
before  the  road  is  laid  out  or  the  alteration  made.  If  the 
commissioners  act  immediately  on  the  fcdth  of  the  virtual 
consent,  by  laying  out  the  road  or  making  the  alteration,  he 
will  be  estopped  from  denying  the  legality  of  the  act.  In 
The  People  v.  Ooodwin,  (1  Selden,  568,)  it  was  held  that  a 
parol  consent  was  su£5icient,  and  if  not  revoked  before  the 
commissioners  acted  on  the  faith  of  it  was  irrevocable.  In 
this  case  the  alteration  was  made  immediately  on  the  plain- 
tiff giving  his  consent,  and  he  at  once  moved  his  fence  to 
conform  to  it. 

Again:  it  was  held  that  the  plaintiff's  consent  having 
been  given  under  a  mistake  or  misapprehension  of  facts,  the 
alteration  then  made  by  the  commissionera  was  invalid.  It 
is  difficult  to  discover  what  mistake  of  fact  induced  him  to 
give  his  consent,  even  if  such  a  consideration  could  affect  tbe 
legality  of  the  official  act  of  alteration.  It  is  found  that  at 
the  time  the  alteration  was  made,  the  commissioners  had  met 
to  consider  an  alleged  encroachment  on  the  highway.  Upon 
the  surveyor  taking  the  bearing  of  the  first  course,  according 
to  the  survey  of  1839  indicated  by  the  order  laying  it  out,  it 
was  ascertained  that  from  that  point  (the  southern  terminus) 
the  line  diverged  west  of  the  traveled  track,  and  cut  off  a 
strip  of  the  plaintiff's  improved  land  between  such  line  and 
the  traveled  track.  The  commissioners  represented  that 
they  had  no  doubt  the  road  was  originally  so  laid  out^  and 
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that  unlesa  some  compromise  or  arrangement  could  be  affected, 
they  would  be  required  to  open  the  road  according  to  the  line 
thereof  as  indicated  hj  the  order  of  1839 ;  which  representax 
tion  they  then  believed ;  and  the  plaintiff  fearing  and  beliey* 
ing  that  he  would  be  required  to  open  the  road  accordinglji 
consented  to  be  considered  as  an  applicant  for  the  alteration, 
which  the  commissioners  immediately  proceeded  to  make. 
Such  x)onsent  or  applioation  was  founded  in  mistake,  (as  the 
referee  finds ;)  the  plaintiff  believing,  at  the  time,  that  the 
highway  had  been  laid  out  in  1839,  and  could  be  opened 
through  his  improved  field  westerly  of  the  traveled  track, 
without  his  consent,  by  force  of  the  order  made  by  the  com« 
missioners  in  that  year.  Here  was  no  mbtake  or  misappre- 
hension by  the  plaintiff  of  fact,  but  of  law,  if  any  thing. 
Whether  the  road  could  be  opened  without  his  consent,  by 
force  of  the  order  of  1839,  was  a  question  of  law,  and  not  of 
fact ;  and  there  can  be  no  relief  in  such  a  case,  oven  on  a  bill 
in  equity  filed  for  that  purpose.  But  it  was  of  no  sort  of 
importance  that  thd  application  was  nuule  and  consent  giv^i 
either  under  a  mistake  or  misapprehension  of  fact  or  law  by 
the  plaintiff,  the  commissioner  practicing  no  fraud  on  him. 
Here  a  mere  statenobent  or  expression  of  opinion  by  the  com-, 
missioners,  as  to  what  they  conceived  would  be  their  official 
duty,  is  ingeniously  found  by  the  referee  to  be  a  representa- 
tion made  to  the  plaintiff  on  which  he  acted ;  but  even  this 
statement  or  representation  is  expressly  found  to  have  been 
made  in  good  faith.  The  plaintiff  not  only  consents,  but  he^ 
is  the  applicant  for  the  alteration.  He  calls  on  the  commis'- 
sioners  to  perform  an  offidal  act  of  public  concern,  and  it 
becomes  a  matter  of  record.  The  conclusion  is  a  most  absurd 
one,  that  the  plaintiff  may  treat  the  act  as  ipso  /ado  void, 
because  of  his  own  mistake,  and  hold  the  public  officer  as  a 
trespasser  for  acting  under  an  order  that  he  had  procured  to 
be  made,  while  it  stands  upon  the  record  in  full  force.  His* 
consent  to,  and  his  acts  connected  with,  the  alteration,  estop 
him  from  denying  the  validity  of  the  proceeding. 
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This  alteration,  in  1855,  would  be  condnBive  against  any 
right  of  the  plaintiff  to  maintain  the  action.  It  was  done  on 
his  motion  and  for  his  conyenience  alone ;  and  was  a  valid 
exercise  of  the  powers  of  the  commissioners.  No  certificate 
of  freeholders  was  required ;  for  it  is  only  when  the  consent 
of  the  owner  or  occupant  is  not  given  that  soch  certificate 
becomes  neeeesarj.    (1  B.  8.  514,  §  58.) 

I  am  of  the  opinion,  therefore,  that  the  referee  erred  in  th6 
legal  conclusions :  1st,  that  the  highway  was  not  laid  out  in 
1839  according  to  the  statute ;  2d,  that  it  ceased  to  be  aroad, 
as  it  was  not  within  six  years  opened  and  worked  as  contem- 
plated by  the  statute ;  Sd,  that  the  consent  of  the  plaintiff 
to  thq  alteration  in  18.55  was  a  mere  license  that  could  be 
revoked  after  such  alteration  was  made ;  and,  4th,  that  such 
consent  having  been  made  or  given  under  a  mistake  or  mis^ 
apprehension  of  £M$ts,  did  not  estop  or  prevent  him  from 
insisting  on  the  invalidity  of  the  proceeding  in  this  action. 

The  judgment  of  the  Supreme  Court  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the'event 

All  the  Judges  concurring. 

Judgment  reversed,  and  new  trial  ordered. 
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[jag  ^88    Paul  Bideb  and  othen,  administrators  &c.,  i;.  William 

D.  Powell. 

Where,  in  an  action,  broaght  to  hav^  a  bond  and  mortgage  reformed,  bo  as 
to  conform  to  a  parol  contract  between  the  parties,  in  pursuance  of  which, 
it  was  alleged,  they  were  given,  the  judge  found  that  the  bond  and  mort- 
gage  were  not  in  conformity,  in  their  terms,  with  the  parol  contract,  and 
that  there  was  a  mistake  of  fact  on  the  part  of  the  plaintiff  in  relation  to 
the  writings,  and  that  he  was  entitled  to  haye  the  same  reformed,  and  di- 
rected judgment  to  be  entered  accordingly ;  but  without  finding  whether 
or  not  there  was  any  Araud,  or  mistake  of  fact  on  the  part  of  the  defendant 
as  to  the  terms  of  the  instruments ;  it  imm  heid  that  the  rule  for  judgment 
in  favor  of  the  plaintiff,  was  to  be  construed  to  a  finding  of  the  necessary 
facts. 

This  action  was  brought  to  reform  a  bond  and  also  a 
mortgage  on  a  farm  in  Delaware  county^  executed  by  the 
defendant  to  George  Bider,  the  original  plaintiff^  who  has 
died  since  the  trial. 

The  facts  We,  that  on  the  3d  day  of  March,  1858,  George 
Bider,  since  deceased,  made  an  oral  contract  with  the  defend- 
ant to  sell  him  his  farm  and  certain  personal  property  on  the 
same,  for  $4600.  Defendant  to  have  possession  immediately 
after  the  execution  of  the  proper  writings,  which  were  to  be 
executed  the  next  day.  The  defendant  was  to  pay  Bider 
$100  down — $1000  more  on  or  before  the  1st  day  of  the 
following  April— rsecure  $50Q  more  by  an  indorsed  note, 
payable  with  interest,  on  the  1st  day  of  December,  1858, 
and  execute  a  bond  and  mortgage  on  the  farm  to  Bider  to 
secure  the  payment  of  $3000,  and  interest  as  follows :  $300 
on  the  1st  day  of  December,  1859,  and  interest  on  the  whole 
sumi  of  $3000,  from  date ;  the  sum  of  $300  on  the  1st  day 
of  December,  1860,  with  interest  on  the  whole  sum  remain- 
ing unpaid;  and  the  sum  of  $300  on  the  1st  day  of  Decem- 
ber, in  each  and  every  year  thereafter,  with  annual  interest 
on  the  whole  sum  remaining  unpaid,  until  the  whole  sum  of 
$3000  should  be  fully  paid ;  and  at  the  timet  of  the  execu- 
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tion  of  the  bond  and  mortgage^  Bider  and  wife  were  to  oon« 
Tey  the  farm  by  warranty  deed  to  the  defendant. 

On  the  4th  day  of  Diarchy  1858,  Rider  and  wife  conveyed 
the  farm  to  the  defendant  by  a  warranty  deed  dnly  executed 
and  acknowleged  by  them.  The  defendant  then  paid  Bider 
$1100  in  money^  and  gave  him  an  indorsed  note  for  $500 
payable  with  interest,  on  the  1st  day  of  December  then  next. 
The  defendant  then  executed  a  bond  to  Bider  and  also  a 
mortgage  to  him  on  the  farm,  to  secure  the  payment  of  $3000 
and  interest.  But  by  reason  of  a  mistake  on  the  part  of 
Bider,  he  accepted  such  bond  and  mortgage,  although  they 
only  provided  for  the  payment  of  $300  with  interests  on  the 
same,  on  the  Ist  day  of  December,  in  each  year  until  and  in- 
cluding 1868,  so  that  by  them  Bider  was  not  entitled  to 
interest  annwilly  on  the  portion  of  the  $3000  unpaid.  The 
defendant  took  possession  of  the  farm  and  personal  property 
and  paid  Bider  the  $1000  cash  before  April  1, 1858,  according 
to  the  terms  of  the  oral  contract. 

The  next  day  after  Bider  took  the  bond  and  mortgage,  he 
discovered  that  they  did  not  secure  the  payment  of  interest 
annually  on  the  portion  of  the  $3000  unpaid,  in-  each  year ; 
but  only  the  interest  on  $300  in  each  year  until  the  $3000 
should  be  fully  paid.  Bider  then  went  to  the  defendant  and 
offered  him  the  bond  and  mortgage,  note  and  money  he  had 
received  of  him,  and  demanded  his  deed  of  him,  or  that  the 
defendant  ex'ecute  to  him  a  bond  and  mortgage  in  conformity 
with  their  oral  contract.  But  the  defendant  refused  to  do 
any  thing  about  it. 

The  judge  before  whom  the  action  was  tried  found  that 
the  bond  and  mortgage,  executed  by  the  defendant,  were  not 
in  conformity,  in  their  terms,  with  the  oral  contract  between 
the  parties,  and  that  tbere  was  a  mistake  of  fact  on  the  part 
of  the  plaintiff  in  relation  to  the  bond  morlgage,  and  that 
Bider  was  entitled  to  have  the  same  reformed.  He  did  not 
find  whether  or  not  tliere  was  any  fraud  or  mistake  of  fact 
on  the  part  of  the  defendant,  as  to  the  terms  of  the  bond  or 
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mortgage.  He  gaye  jadgment  in  favor  of  Bider  that  the 
bond  and  mortgage  be  reformed  bo  that  they  would  conform 
to  the  oral  contract  between  the  parties ;  which  judgment 
wae  affirmed  at  a  general  term  of  the  Supreme  Court  in  the 
6th  difttrict.  Bider  has  since  died,  and  his  administrator 
and  administratrix  have  been  substituted  as  plaintiffs  in  the 
action.    The  defuidant  appealed  from  the  judgmmt  to  this 

COUftw 

James  B.  Olne^^  for  the  respondents. 
A.  J.  Purker^  for  ihe  appelant. 

BaiOom,  J.  Bider  and  wife  conveyed  the  farm  to  the  de- 
fehdant)  and  he  took  possession  of  it  and  also  of  the  per*- 
tonal  pro)>erty  he  purchased  with  it.  He  paid  Bider  $1100 
in  (xwh^  and  gav6  him  an  indorsed  Dipte  for  $500  in  part  pay- 
ment of  the  purchase  money.  The  oral  contract  th<»refore 
Was  80  for  performed  as  to  relieve  it  from  the  operation  of 
the  stitute  of  frauds;  and  the  defendant  could  not  retain 
the  ferin  and  pei^sonal  property  without  giling  Bider  such  a 
bond  and  mortgage  as  their  oral  contract  called  for,  unless 
%he  fact  that  there  was  no  fraud  or  mistake  on  the  part  of 
the  defendant^'  as  to  the  terms  of  the  bond  and  mortgage  he 
gave  to  Bider,  justified  him  in  so  doing. 

Parsons  says :  '^  The  question  has  often  coifie  before  our 
courts,  whether  oral  evidence  can  be  received  to  show  the 
mistake,  (in  a  written  contract,)  and  thereby  make  it  in  fact 
a  new  contract,  when  an  oral  contract  would  be  void  or  not 
enforceable  by  the  statute  of  frauds.  The  course  of  adjudi- 
cation is  not  uniform  on  this  point.  But  while  it  can  not  be 
denied  that  numerous  authorities  support  a  disregard  of  the 
statute  in  such  cases,  others  maintain  its  authority.''  (1  Par. 
on  Oon.,  Sd  ed.  555.)  Justice  Story  puts  the  case,  ''where 
the  party  plaintiff  seeks,  not  to  set  aside  the  agreemefnt,  but 
4o  enforce  it^  when  it  is  reformed  and  varied  by  the  parol 
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evidenoe;''  and  then  mjs:  ''A  yery  strong  inclination  of 
opinion  has  been  repeatedly  expressed  by  the  English  oonrts, 
not  to  decree  a  specific  performance  in  this  latter  class  of 
cases ;  that  is  to  say,  not  to  admit  parol  evidence  to  establish  a 
mistake  in  a  written  agreement,  and  then  to  enforce  it,  as 
Taried  and  established  by  that  evidence.  On  varions  occasions 
snch  relief  has,  under  snch  drcnmstances,  been  denied.  Bat 
it  is  extremely  difficult  to  perceive  the  principle  upon  which 
such  decisions  can  be  supported,  consistently  with  the  ac- 
knowledged exercise  of  jurisdiction  in  the  court  to  reform 
written  contracts,  and  to  decree  relief  thereon.  In  America, 
Chancellor  Kent,  after  a  most  elaborate  consideration  of  the 
subject,  has  not  hesitated  to  reject  the  distinction  as  unfounded 
in  justice,  and  has  decreed  relief  to  a  plainti£f,  standing  in 
the  precise  predicament."  (1  Story's  Eq.  J.  7th  ed.  §  161.) 
Archer  J.  in  delivering  the  opinion  of  the  court,  in  MoaU  v. 
Buchanan et  al.  (11  Gill  and  Johnson,  325,)  said:  "Had 
the  agreement  been  entirely  by  parol,  and  a  part  performance, 
the  complainant  would  have  been  entitled  to  relief.  Shall  he 
be  in  a  worse  situation  by  having  attempted  to  reduce  the 
whole  agreement  into  the  form  of  a  conveyance,  if  he  shall 
make  an  omission  in  the  conveyance,  by  mistake  of  an  essen- 
tial part  of  the  agreement  ?"  He  then  answers  this  inter- 
rogatory in  the  negative,  and  refers  to  the  opinions  of  Chan- 
cellor Kent,  in  CHUedpie  and  wife  v.  Jfooti,  (2  John.  Ch.  B. 
585,)  and  Keisaelbrack  v.  Livingetonj  (4  id.  144.) 

A  judgment  was  given  by  this  court  in  De  Peyster  v.  j5m- 
hrouchj  (1  Keman,  582,)  reforming  a  mortgage  and  enforc- 
ing it  against  premises  not  originally  embraced  therein. 

The  Supreme  Court  was  therefore  justified  by  authority 
as  well  as  principle  in  reforming  the  bond  and  mortgage  in 
this  case,  unless  the  fact  that  there  was  no  fraud  or  mistake 
on  the  part  of  the  defendant  in  fixing  their  terms,  or  respecting 
their  terms,  renders  such  decision  erroneous.  The  decisions 
in  Mathews  v.  TerwUligery  (3  Barb.  50,)  and  Qttick  v.  Stuy'- 
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vesanty  (2  Paige's  Ch.  Bep.  84,)  support  this  conclusion 
instead  of  militating  against  it. 

I  am  not  aware  of  any  adjudged  case,  in  which  it  has  been 
held  that  there  must  be  a  mutual  mist&ke  of  fact  by  the 
parties  to  ^written  contract  or  some  fraud  on  the  part  of  the 
party  not  mistaken,  to  entitle  the  party  who  made  the  mis- 
take and  who  suffers  by  it,  to  have  such  contract  reformed 
so  that  it  will  truly  express  the  oral  agreement  of  the  parties 
which  was  to  be  carried  into  effect  by  the  written  contract ; 
and  such  a  doctrine  would  be  contrary  to  good  sense  and 
sound  principle,  (a)  In  Matthews  v.  Terivilligery  (supra y) 
Gridlst  J.  said:  '^Now  if  by  the  actual  agreement  of  the 
parties,  Matthews  was  to  pay  interest  on  the  purchase  price 
of  the  farm,  how  did  it  happen  that  the  written  contract 
which  should  have  truly  expressed  the  agreement  of  the  par- 
ties, wholly  omitted  all  mention  of  interest  ?  Was  it  by  the 
fraudulent  design  of  the  complainant,  or  by  the  mistake  and 
inadvertence  of  the  defendant  ?  If  it  was  owing  to  either 
of  these  causes,  then  the  complainant  is  not  entitled  to  have 
the  written  contract,  on  which  he  has  founded  his  bill,  per- 
formed ;  but  the  defendant  is  entitled  to  have  it  reformed, 
and  the  mistake  corrected/'  In  that  case  the  complainant 
endeavored  to  compel  the  defendant  to  specifically  perform  a 
contract  for  the  sale  of  his  farm,  and  the  latter  set  up  a  mis- 
take in  the  contract  by  the  omission  of  an  undertaking  on  the 
part  of  the  complainant  to  pay  interest  on  the  portion  of  the 
purchase  money  which  was  not  to  be  paid  down ;  and  there 
.  was  no  mistake  on  the  part  of  the  complainant  as  to  the  terms 
of  the  contract  as  written  and  signed  by  the  parties,  and  it 
was  framed  precisely  as  he  intended  it  should  be.  See  Haire 
V.  Bakery  (1  Selden,  357.  Alsa  see  8  Cowen,  195;  1 
Wend.  355.) 

It  seems  to  me  to  be  entirely  clear,  upon  principle,  that 
Bider  was  entitled  to  have  the  bond  and  mortgage  reformed 
so  that  they  would  conform  to  the  oral  agreement  of  the  par« 

(a)  BoBBKBAiTB,  J.  protested  against  this  doctrine. 
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ties  for  the  sale  of  the  farm,  although  the  defendant  -may 
have  known,  at  the  time  they  were  executed,  that  they  varied 
from  Buch  oral  agreement,  and  did  not  say  or  do  anything  to 
induce  the  scrivenei'  to  draw  them  differently  from  what  they 
should  have  been  drawn*  And  as  there  is  no  controlling  au*- 
thority  to  the  contrary,  I  am  of  the  opinion  that  this  court 
should  BO  hold,  and  affirm  the  judgment  in  the  case,  with 
costs^ 

D AViss,  BosEKBANB  and  Skldsn,  Jb.  were  also  for  affirm- 
ance ;  the  latter  on  the  ground  that  there  mtui  have  been 
fraud,  or  a  mutual  mistake. 

.WmoHT,  J.  (dissenting.)  The  action  was  to  have  the  de- 
fendant's bond  and  mortgage  reformed  so  as  to  conform  to  a 
parol  contract  between  the  parties,  in  pursuance  of  which  it 
wils  alleged  they  were  given.  The  bond  and  mortgage  were 
to  secure  the  payment  of  $3000,  (a  part  of  the  purchase 
money  of  the  plaintiff's  farm,)  in  ten  annual  installments  of 
.  $300  each.  As  drawn,  interest  was  to  be  paid  annuaUy  on 
the  diflferent  installments,  but  there  was  no  provision  for 
the  pajrment  of  the  interest  on  the  whole  principal  remaining 
unpaid,  at  the  time  of  the  payment  of  such  annual  install- 
ments. In  the  latter  particular  the  reformation  or  correction 
of  the  bond  and  mortgage  were  asked  for.  The  pleadings 
admitted  a  parol  contract  between  the  plaintiff  and  defend- 
ant, for  the  sale  of  the  farm  of  the  plaintiff,  for  the  price  of 
$4600,  of  which  sum  $3000  was  to  be  paid  in  ten  annual  inr- 
stallments  of  $300  each ;  the  first  payment  to  be  made  on  the 
Ist  of  December,  1859,  and  the  remaining  payments  on  the 
Ist  of  December  of  each  year  thereafter ;  and  which  sum  of 
$3000  was  to  be  secured  by  the  defendant's  bond  and  mort- 
gage on  the  premises.  The  complaint  alleged  the  contract  to 
have  been,  that  the  plaintiff  was  to  have  interest  annually  on 
the  whole  sum  of  $3000 ;  whereas  the  defendant,  in  his  an- 
swer, averred  that  that  sum  was  made  payable  in  ten  annual 
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payments  of  $300  each,  with  interest  on  such  annual  pay^ 
ments.  The  judge  who  tried  the  cause  found  only  the  single 
fact,  yiz.  that  there  was  a  mistake  on  the  part  of  the  plain- 
tiff as  to  the  interest  he  was  to  receive  by  the  bond  and  mort- 
gage ;  and  decided  that  as  matter  of  law,  he  was  entitled  to 
have  his  mistake  corrected,  and  the  bond  and  mortgage  amend- 
ed or  modified,  so  that  he  should  recover  annual  interest  on 
the  whole  sum  unpaid,  and  directed  a  judgment  accord- 
ingly. 

We  can  only  review  the  case  upon  the  pleadings  and  fSM^ts 
found  by  the  judge ;  and  the  question  is,  whether  in  a  case 
where  a  contract  between  parties  provides  for  the  perfonnance 
of  a  particular  act  by  them,  such  contract  is  entitled  to  be 
reformed,  in  equity,  because  there  has  been  a  mistake  on  the 
part  of  one  of  the  contracting  parties,  as  to  its  terms,  when  such 
mistake  is  not  occasioned  by  any  fraud  practiced  by  the  other 
party. 

I  suppose  the  rule  to  be,  that  when  there  is  a  mistake  on 
one  side,  (and  not  a  mutual  mistake,)  it  may  be  a  ground 
for  rescinding  a  contract,  or  for  refusing  to  enforce  its  specific 
performance,  but  not  a  ground  for  altering  its  terms.  (Adams' 
Equity,  171.)  A  mistake  by  the  plaintiff  when  he  made  the 
contract,  as  to  the  interest  he  was  to  receive  on  the  bond  and 
mortgage,  would  not  entitle  him  to  have  the  contract  so  mod- 
ified as  to  conform  to  his  mistaken  impression,  though  it 
might  be  a  reason  for  rescinding  the  contract  on  the  ground 
that  the  minds  of  the  parties  never  met  in  making  it  In 
Lyman .  v.  United  Insurance  Co.,  (17  John.  B.  375,)  Chief 
Justice  Spencer  lays  down  the  true  rule  of  law  to  govern 
the  case,  (whether  the  mistake  found  relates  to  the  bargain 
or  to  the- taking  of  the  bond  and  mortgage,)  that  ^f  before  a 
written  contract  can  be  amended  or  altered  on  the  pretense 
of  mistake,  the  proof  must  be  entirely  clear  that  that  mis- 
take has  occurred ;  and  secondly,  that  the  amendment  sought 
would  conform  the  contract  to  the  intention  of  both  parties.'' 

If  we  were  to  look,  however,  in  this  case,  beyond  the  find- 
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ings  of  fact  ^  the  coart^  it  ia  clear  that  the  deed,  bond  and 
mortgage  constituted  the  true  contract,  and  that  aU  previous 
negotiations  were  merged  tn  them.  It  would  be  a  violation 
of  the  plainest  elementary  principles  to  permit  a  party  who 
has  entered  into  a  written  contract,  to  have  the  written  con- 
tract altered  so  as  to  conform  to  his  understanding  of  a  pre- 
vious negotiation,  when  the  opposite  party  understood  it  dif- 
ferently, and  as  it  was  set  forth  in  the  written  contract  The 
parol  bargain  was  void  by  the  statute  of  frauds ;  neither 
possession  being  taken  under  it  or  consideration  paid.  It 
was  after  the  deed,  bond  and  mortgage  were  executed  and  de- 
livered, and  under  them  the  money  was  paid  and  possession 
taken.  The  court  was  asked  in  the  case  not  only  to  enforce 
an  agreement  void  by  the  statute,  but  one  that  the  parties  did 
not  understand  alike. 

The  judgment  of  the  Supreme  Court  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

DxKio,  Chief  Justice,  and  Emott,  J.  were  also  for  rever- 
sal Mabvik,  J.,  while  concurring  with  Wright,  J.  in  his 
dissenting  opinion,  as  to  the  law,  was  for  affirmance  on'  the 
construction  which  he  (Marvin)  gave  to  the  judge's  finding 
of  facts ;  and  finally  the  rule  for  Judgment  in  favor  of  the 
plaintiff  was  construed  as  a  finding  of  the  necessary  facts^ 
viz.  fraud  or  a  mistake  of  fact  on  the  part  of  the  defendant 
And  the  judgment  of  affirmance  went  upon  that  theory. 

Judgment  affirmed. 
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In  an  action  npon  a  bond  giren  to  the  sheriff  for  the  purpose  of  obtaining 
the  release  of  a  party  from  arrest  upon  an  attachment  issued  for  a  con- 
tempt, in  proceedings  supplementary  to  execution,  the  objection  that  the 
complaint  does  not  show  that  an  execution  on  the  judgment  against  the 
principal  obligor  was  issued,  or  returned,  or  that  any  order  for  his  ex- 
amination,  or  for  the  attachment,  was  made,  is  not  available  to  the  de- 
fendants. 

The  liability  of  the  principal  to  arrest  is  conceded  by  the  bail,  by  entering  into 
the  bond.  If  there  was  any  irregularity  in  the  process  upon  which  the 
arrest  was  made,  it  belong  to  the  principal,  alone,  to  set  it  up.  It  is  in 
his  power  to  waive  it ;  and  the  giving  of  bail  to  obtain  his  discharge  is 
evidence  that  he  did  so. 

An  attachment  issued  for  a  contempt  should  be  made  returnable  before  the 
judge  by  whom  it  was  issued,  and  not  before  one  of  the  judges  of  the  court 
at  chambers. 

But  if  it  be  irregular  in  this  respect,  it  is  voidable  only,  and  not  void ;  and  ia 
therefore  amendable. 

The  defect,  if  any  there  be,  is  waived  by  the  giving  of  a  bond  to  the  sheriff; 
or,  at  all  events,  it  is  so  far  waived  that  it  can  not  be  made  available  as  a 
defense  to  an  action  on  the  bond. 

Where  a  bond  given  to  a  sheriff,  to  procure  the  release  of  a  party  from  ar- 
rest on  an  attachmentj  is  in  all  respects  in  accordance  with  the  provisions 
of  the  statute,  with  the  exception  of  the  omission  of  seals,  the  defendants, 
in  an  action  thereon,  can  not  avail  themselves  of  that  objection. 

Slight  departures  from  the  statute,  in  such  obligations,  are  not  fatal. 

Where  the  appellant  fails  either  to  appear,  or  after  appearing,  to  submH 
points  in  accordance  with  the  provisions  of  the  26th  rule,  the  judgment 
below  should  be  affirmed  of  course. 

Appeal  from  a  judgment  of  the  New  York  common  pleas. 
Kelly  recovered  a  judgment  in  the  New  York  common  pleas, 
in  1850,  against  one  Boylan,  and  proceedings  supplementary 
to  execution  were  had  against  him,  and  in  the  course  of 
those  proceedings,  an  attachment  was  issued  against  him  fOr 
contempt,  which  was  returnable  before  one  of  the  judges  of 
the  court  of  common  pleas  at  their  chambers  in  the  city  hall,  at 
a  time  specified  in  the  attachment.  The  attachment  was  in- 
dorsed with  an  order  to  let  the  defendant  to  bail  in  the  sum 
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of  S300.  The  Bheriff  arrested  Boylan  on  the  attachment, 
aAd  the  defendants  McCormick  and  Cude  joined  with  him, 
as  his  sureties,  in  a  hond  to  the  sheriff  to  ohtain'  his  release 
from  arrest  in  accordance  with  the  order  indorsed  on  the  at- 
tachment. Boylan  failed  to  appear  on  the  return  of  the  at- 
tachment, and  the  bond  was  ordered  to  be  prosecuted.  li 
was  accordingly  assigned  by  the  sheriff  to  the  plaintiff,  and 
this  action  was  commenced  upon  it  Samuel  McCormick 
alone  defended.  The  cause  was  tried  before.  Judge  Wood- 
ruff, without  a  jury,  who  found  the  facts  as  above  stated, 
except  that  the  instrument  called  a  bond,'  was  not  sealed  by 
the  parties  executing  it,  but  was  only  signed  with  their 
names. 

A  dismissal  of  the  complaint  was  moved  for  on  the  groimdSy 
1.  That  the  complaint  did  not  aver  that  an  execution  was 
issued  or  returned ;  or  that  any  order  for  the  examination 
of  Boylan  was  made ;  or  that  any  order  for  the  attachment 
was  made  or  Berved  OD  lum. 

2.  That  the  attachment  was  irregular,  because  it  was  re- 
turnable before  one  of  the  judges  at  chambers,  and  not  before 
the  court. 

3d.  That  the  defendant  was  not  estopped  from  availing 
himself  of  the  irregularity. 

4th.  That  the  paper  signed  by  the  defendants  was  not  a 
bond,  and  was  not  authorized  by  statute. 

The  objections  were  overruled,  and  judgment  was  entered 
for  the  plaintiff.  The  defendant  having  excepted  to  the  de- 
cision denying  his  motion,  appealed  to  the  general  term  of 
the  court  of  common  pleas,  where  the  judgment  was  affirm- 
ed, and  he  appealed  to  this  court. 

Clarkson  N.  Potter  submitted  points  on  the  part  of  the 
respondent,  but  no  one  appeared  for  the  appellant 

SxLDEK,  J.  The  objection,  that  the  complaint  does  not 
show  that  an  execution  on  the  judgment  against  Boylan  was 
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iifiBtied,  or  retnrned,  or  that  any  order  for  his  examination, 
or  for  the  attachment^  was  made,  is  not  available  to  the  de- 
fendants in  an  action  on  the  bond.  The  liability  of  the 
principal  to  arrest,  is  conceded  by  the  bail,  by  entering  into 
the  bond.  If  there  was  any  irregularity  in  the  process  upon 
which  the  arrest  was  made,  it  belonged  to  the  principal  alone 
to  set  it  up ;  it  was  in  his  power  to  waive  it,  and  the  giving 
of  bail  to  obtain  his  discharge  is  evidence  that  he  did  so* 
(SUver  Y.  SofBbergeVy  19  Wend.  121 ;  S.  0.,  24  id.  275 ; 
Gregory  v.  Levy,  12  Barb.  610 ;  8.  (7.,  7  How.  Pr.  Bep.  37.) 

The  attachment  should,  I  think,  have  been  made  returna- 
ble before  the  judge  by  whom  it  was  issued.  (Code,  §  302 ; 
Shepherd  v.  Dean,  13  How.  Pr.  B.  173;  8.  C.  3  Abb.  424; 
Dreeaer  v.  Van.  PeU,  15  How.  Pr.  B.  19.)  But  if  it  was 
irregular  in  this  respect,  it  was  voidable  only,,  and  not  void, 
and  therefore  amendable.  {Parke  v.  Heaih,  15  Wend.  301 ; 
Code,  §8  173,  174,  176.)  The  defect,  if  any  there  were, 
was  therefore  waived  by  giving  the  Bond;  or  at  all  events 
it  was  BO  far  waived  that  it  can  not  be  made  available  as  a 
defense  to  an  action  on  the  bond. 

The  only  question  which  raises-  any  doubt  as  to  the  cor- 
.  rectness  of  the  judgment,  is  that  arising  out  of  the  want 
of  seals  to  the  instrument  on  which  the  action  is  founded. 
Although  the  code  of  procedure  authorizes  judges,  before 
whom  proceedings  supplementary  to  execution  are  had,  to 
punish  parties  or  witnesses,  for  disobedience  to  his  lawful 
orders,  as  for  contempt,  (Code,  §  302,)  yet  the  proceed- 
ings, in  eflSdcting  such  punishment,  mrust  be  governed  by  the 
provisiins  of  the  revised  statutes.  (2  B.  S.  534,  voL  3,  5tli 
ed.  p.  849.)  The  sheriff  is  therefore  authorized  to  discharge 
the  party  arrested  upon  an  attachment  in  such  cases,  only 
upon  receiving  the  bond  of  the  party  attached,  with  two 
sufficient  sureties  in  the  penalty  indorsed  on  the  attachment^ 
with  the  condition  that  the  defendant  will  appear  on  the 
return  of  the  attachment  and  abide  the  order  and  judgment 
of  the  court  thereupon.    (2  B.  S.  537,  §  13.)    It  is  else- 
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where  provided  that  "No  sheriff  or  other  officer  shall  take 
any  bond,  obligation  or  securityy  by  color  of  his  office,  in 
any  other  case  or  manner  than  such  as  are  provided  by  law ; 
and  any  such  bond,  obligation  or  seonrity,  taken  otherwise 
than  as  herein  directed,  shall  be  void.''  (2  B.  S.  286,  §  69.) 
This  statute,  which  is  in  substance  the  same  as  that  of  23 
Hen.  6,  ch.  10 ;  (8  John.  100 ;  10  Oo.  99  a,)  was  designed  to 
protect  defendants  from  oppression,  and  plainti£b  from  the 
consequences  of  the  disposition  of  officers  to  be  indulgent  to 
parties  under  arrest.  (  Winter  y.  Kinney ^  1  Comst.  368.)  It 
should  have  a  reasonable  construction,  in  order  that  it  may 
effect  the  object  aimed  at  by  the  l^slature.  The  present  case 
is  not  within  the  object  of  its  prohibition,  if  it  is  within  the 
letter.  I  think  the  expression  "  by  color  of  hi8  office^  in  any 
other  case  or  manner  than  such  as  are  provided  by  law,"  limits 
the  penalty  of  the  statute  to  cases  where  it  is  shown,  or  must  be 
presumed  from  the  circumstances,  that  the  officer  designedly 
departed  from  the  statute.  In  Decker  v.  Judsony  (16  N.  T. 
Bep.  44S2,)  Judge  Paige  says :  '^  Color  of  office  is  defined 
as  characterizing  an  act  wrongfrilly  don^  by  an  officer,  under 
the  pretended  authority  of  his  office,  and  grounded  upon 
corruption,  to  which  the  office  is  as  a  mere  shadow  of  color.** 
Chancellor  Walwobth,  in  BwraU  v.  Ackers  (23  Wend, 
608,)  says:  ''The  words  color  of  office  necessarily  imply  an 
illegal  claim  of  right,  or  authority  to  take  the  security." 
The  present  case  certainly  does  not  come  within  those  defini- 
tions. The  bond  was  in  all  respects  in  accordance  with  the 
provisions  of  the  statute,  with  the  exception  of  the  lack  of 
seals,  which  may  have  been  entirely  overlooked  by  the  sheriff. 
In  many  cases,  where  bonds  have  been  taken,  not  in  strict 
accordance  with  the  statute,  but  where  it  was  plain  that 
neither  oppression  on  the  one  hand,  nor  ease  and  frivor  on 
the  other,  was  designed,  the  bonds  have  been  held  good.  A 
substantial  compliance  with  the  statute  is  all  that  is  required. 
Where  two  sureties  are  required  by  the  statute,  and  the 
N.  y.  B.— 28  21 
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sheriff  takes  a  bond  with  one  only^  the  bond  is  valid,  though 
it  does  not  relieve  the  sheriff  from  responsibility.  (Shaw  v. 
Tobias,  3  Comst.  188 ;  18  Wend.  521 ;  20  id.  673.)  In 
Norden  v.  Horaley,  (2  Wils.  69  J  the  sheriff  was  authorized 
by  statute  to  take  bail  iu  the  sum  specified  in  an  affidavit 
and  indorsed  on  the  back  of  the  writ,  and  for  no  more'* 
The  debt  sworn  to  was  £12,  and  that  was  the  sum  indorsed 
on  the  writ ;  but  the  bail  bond  was  taken  for  £24.18s.  The 
court  held  the  bond  good,  saying  ^4t  doth  not  appear  but 
the  defendant  gave  and  executed  it  freely  and  voluntarily, 
and  it  is  neither  unreasonable  by  the  statute,  23  Hen.  6, 
ch.  10,  nor  made  void  by  the  statute,  12  Geo.  1,  now  pleaded ; 
and  it  has  always  been  the  practice  to  take  bail  bonds  for 
mbre  than  the  sum  sworn  to,  viz.  in  double  the  sum,  and  if 
the  bond  in  this  case  were  void,  it  would  be  void  in  every 
case  where  it  was  taken  in  double  the.  sum.  Indeed  it  might 
have  another  consideration  with  respect  to  the  sheriff  or 
officer,  how  far  such  officer  would  be  punishable  by  action 
or  otherwise,  if  he  should  refuse  to  set  a  defendant  at  large, 
unless  he  would  give  very  unreasonable  security  for  his  ap- 
pearance. But  in  the  present  case  the  bond  is  not  unreason- 
able, being  taken  only  for  eighteen  shillings  more  than  double 
the  sum  sworn  to,  and  which  seems  to  he  only  a  mere  mis^ 
take,  and  not  with  any  design  to  oppress  the  defendant'* 
This  case  not  only  shows  that  the  English  statute,  from 
which  our  statute  was  framed,  has  been  very  liberally  inter* 
preted  by  the  English  judges,  but  also  that  obligations  taken 
by  the  sheriff,  not  in  accordance  with  the  statute,  will  not 
be  declared  void  as  taken  colore  officii^  where  they  are  volun- 
tarily executed  by  the  parties  and  not  executed  by  him. 
Perhaps  that  ruling,  to  its  full  extent,  could  not  be  sustained 
under  our  statutes,  as  a  fair  presumption  might  arise  that 
{be  sheriff  designedly  exceeded  the  statute  in  the  amount  of 
bail ;  but  it  may  safely  be  referred  to  as  authority  for  the 
position  that  slight  departures  from  the  statute  in  such  obli- 
gations are  not  fatal.    In  the  present  case  the  obligation,  in 
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every  thing  except  the  mere  execution  of  it,  which  was  the 
duty  of  the  obligors,  and  which  the  sheriff  could  not  perform 
for  them,  was  in  exact  acoordanoe  with  the  statute;  and 
although  the  plaintiff,  who  obtained  the  attachment,  might 
have  objected  to  the  instrument  for  want  of  seals,  I  do  not 
think  the  defendants  can  avail  themselves  of  that  objection. 
After  presenting  the  instrument  to  the  sheriff  as  a  lawful 
and  valid  security,  and  by  means  of  it  obtaining  the  dis- 
charge of  the  principal  party  from  arrest,  '^  neither  he  nor 
his  sureties  ought  to  be  permitted  to  get  rid  of  it  by  alleging 
that  it  was  not  so  strong  or  so  perfect  as  the  sheriff  might 
have  required  him  to  make  it.  It  is  enough  that  it  contains 
all  the  essentials  of  a  valid  contract  and  answers  all  the  pur- 
poses intended  by  the  statute."     (3  Comst.  192.) 

The  instrument  on  its  face  shows  a  sufficient  consideration 
to  make  it  binding  upon  the  parties  as  a  simple  contract 

The  judgment  should  be  affirmed. 

Upon  consultation  the  court  ooncurred  in  the  forcing 
opinion ;  but  it  was  also  held  that  where  the  appellant  failed 
either  to  appear  when  his  cause  is  reached,  or  afterwards  to 
submit  points  in  accordance  with  the  25th  rule,  the  judgment 
below  should  be  affirmed  of  course,  and  on  that  ground  as 
well  as  on  an  examination  of  the  merits,  the  judgment  in 
this  case  should  be  affirmed. 

Judgment  affirmedt 
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The  rule  Is  well  settled,  that  if  a  general  verdict  is  rendered,  upon  seTeral 
counts  in  a  complaint,  some  of  which  are  good  and  others  state  no  causa 
of  action,  the  judgment  entered  upon  the  verdict  is  erroneous. 

Where  counts,  in  a  complaint  for  libels,  set  forth  various  articles  which  are 
alleged  to  have  been  falsely  and  malidously  pubUshed  by  the  defendant,  in 
a  public  newspaper,  and  which  articles  reflect  upon  the  plaintiff  and  bis 
business,  and  his  management  of  it,  and  tend  to  ii\]ure  him  in  his  business, 
and  are  therefore  libellous,  if  false  and  malidous,  such  counts  are  good ; 
and  the  objection  that  the  verdict  is  in  part  founded  upon  counts  which  do 
not  state  a  cause  of  action  will  not  lie. 

In  an  action  for  libel,  proof  of  express  malice  on  the  part  of  the  defendant, 
in  the  particular  publication  counted  upon,  is  competent  for  the  purpose 
of  enhancing  the  damages ;  whether  the  publication  comes  within  the  class 
of  privileged  communications,  or  not. 

Within  the  rule  which  allows  proof  of  the  repetition  of  the  libellous  <Aiarge, 
to  show  malice  beyond  that  implied  by  the  original  publication,  any  act  or 
language  of  the  defendant  tending  to  prove  malice  on  his  part,  in  regard 
to  the  particular  libel  which  is  the  subject  of  the  action  may  be  proved. 

Testimony  tending  to  show  that  the  publications  complained  of  were  the 
result  of  a  malicious  feeling  entertained  by  the  defendant  towards  the  plain- 
tiff, and  that  the  libellous  articles  were  published  to  gratify  this  malicious 
feeling,  and  to  accomplish  the  defendant's  threatened  purpose  "  to  finish" 
the  plaintiff,  is  of  this  nature,  and  therefore  admissible. 

A  party  has  no  right  to  olgect,  when  a  cause  is  reached  in  its  order  on  the 
calendar,  at  the  circuit,  that  the  trial  should  not  be  had  before  the  Judge 
who  is  presiding,  for  the  reason  that  he  had  tried  the  cause  on  a  former 
occasion. 

The  question  as  to  which  party  shall  open  and  close  the  case,  U  mmm ,  should 
be  regarded  as  one  of  practice,  to  be  regulated  by  the  dllcretion  of  the 
Judge,  and  his  decision  upon  it  is  not  a  subject  of  exception. 

If  the  court  had  the  power  to  review  a  decision  upon  a  matter  which  is  the 
subject  of  discretion,  it  woul^  not  be  disposed  to  reverse  a  Judgment  for  an 
error  in  the  exercise  of  such  discretion. 

In  an  action  for  the  publication  of  a  libel,  in  a  newspaper,  it  is  competent  for 
the  plaintiff  to  prove  the  extent  of  the  drculation  of  the  paper,  at  the  time 
the  libel  was  published. 

The  editor  and  proprietor  of  a  newspaper  is  presumed  to  have  knowledge  of 
its  contents. 

Where  the  alleged  libel  is  published  of  and  concerning  the  plaintiff  as  the 
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manager  of  an  opera  in  this  state,  it  is  nnneoessary  for  the  ptointilT  to  aver 
or  proTe  that  he  had  taken  out  a  license  to  give  operatic  representations 
nnder  the  acts  of  the  legislatnn,  of  1829  and  1889;  the  legal  presumption 
being  that  he  has  not  violated  those  statutes. 
[f  the  defendant  wishes  to  avail  himself  of  the  defense  that  the  plaintiiF  had 
not  the  reqeisite  qnaUflcation  under  the  statute,  he  should  allege  it  In  his 
answer,  and  the  burden  of  proving  the  want  of  qualification  is  upon  him* 

ArpXAL  from  the  Superior  Court  of  the  city  of  New  York 
The  action  was  for  libeL  The  case  has  been  twice  tried,  and 
on  both  occasions  before  Chief  Justice  Oakley,  in  the  Supe- 
rior Court,  The  complaint  set  forth  twelve  causes  of  action, 
being  so  many  separate  libels,  as  claimed*  One  was  demur- 
red4o  imd  abandoned.  To  each  of  the  others  the  answer  set 
up  a  justification  and  mitigating  circumstances.  Special 
damages  were  not  charged  or  claimed.  The  libels  are  alleged 
to. have  been  published  of  the  plaintiff  as  manager  of  the 
Italian  opera,  represented  at  the  Astor  place  opera  house 
during  the  season  of  1848.  The  publications  were  made  in 
the  New  York  Herald,  of  which  the  defendant  was  the  pro- 
prietor and  editor.  On  the  first  trial  the  plaintiff  recovered 
a  verdict  of  $10,000.  (See  4  Duer,  251,  8.  C.)  The  defend- 
ant moved  for  a  new  trial,  which  was  granted.  The  second 
trial  was  before  a  jury,  in  May,  1856.  At  the  trial  the 
defendant  insisted,  first,  that  the  articles  were  not  libellous ; 
secondly,  that  they  were  privileged  criticisms  upon  public 
performances;  thirdly,  that  they  were  true  in  fact;  and, 
fourthly,  that  if*  the  jury  should  not  think  them*  all  true, 
ihey  were  nevertheless  published  under  such  mitigating  cir- 
cumstances as  to  take  from  the  plaintiff  the  right  to  more 
than  nominal  damages.  During  the  course  of  the  trial  many 
exceptions  were  taken  to  rulings  of  the  court,  which  are 
noticed  in  the  opinion  of  BosekSans,  J.  The  second  trial 
resulted  in  a  verdict  for  the  plaintiff,  for  $6000,  on  which 
judgment  was  entered,  at  a  special  term,  in  April,  1857 ; 
which  was  affirmed  at  a  general  term,  in  July,  1858.  See 
S.  0.  (3  Bosw.  200,)  for  the  facts,  and  for  the  points  raised 
and  decided  in  the  Superior  Court. 
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David  Dudley  Fields  for  the  appeUant. 

F.  B.  Sherman^  for  the  respondent. 

BosEEBANB^  J.  The  rule  is  'weM  settled  that,  if  a  general 
verdict  is  rendered/upon  several  counts  in  a  complaint,  some 
of  which  are  good,  and  others  state  no  cause  of  action,  the 
judgment  entered  upon  the  verdict  is  erroneous.  It  is 
claimed  by  the  defendant  that  within  this  rule,  the  judg- 
ment in  this  case  should  be  reversed,  for  the  reason  that  the 
7th,  8th,  9th,  10th  and  llth  counts  in  the  complaint  do  not 
state  a  cause  of  action.  The  meaning  of  the  articles  set  out 
in  the  several  counts  is  fully  explained  by  the  introductory 
matter  and  innuendoes  stated  in  the  complaint,  and  is  to  be 
regarded  as  their  true  meaning.  The  7th  count  is  upon  an 
article  which  contains  a  charge  of  a  design  on  the  part  of  the 
plaintiff  to  cheat  and  defraud  the  subscribers  to  the  opera 
under  the  plaintiff's  management,  of  the  subscriptions,  by  a 
fraudulent  discontinuance  of  operatic  representations  and  per- 
formances at  New  York,  as  he  had  previously  done  aj;  Phila- 
delphia. The  article  set  out  in  the  8th  count  contains  a  charge 
that  the  plaintiff  had  become  bankrupt  and  insolvent  at  Phila- 
delphia, and  that  he  jvas  about  to  become  bankrupt  and  insol- 
vent at  New  York.  The  article  which  is  set  out  in  the  9th 
count  charges  that  the  plaintiff  had  violated  his  business  en- 
gagements and  obligations  with  th&  subscribers  to  the  opera^ 
and  had  misapplied  the  money  subscribed  for  that  purpose, 
to  the  purchase  of  a  panorama^  which  he  intended  to  substi- 
tute in  the  place  of  operatic  representations,  in  violation  of 
his  agreement.  The  10th  count  is  upon  an  article  alleged  to- 
have  been  published  by  the  defendant,  charging  the  plaintiff 
with  having  given  a  fancy  ball  at  the  opera  house,  at  which 
the  gamblers  of  the  city  were  permitted  to  appear  and  mix 
familiarly  with  the  characters,  and  that  the  opera  was  patron- 
ized, particularly  in  the  parquette  and  private  boxes,  by  gam- 
blers.   The  llth  count  is  upon  an  article  alleged  to  have 
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been  published  by  the  defendant  to  the  effect  that,  but  for 
the  patronage  which  gamblers  gave  the  opera  house,  the 
plaintiff  could  not  sustain  himself  for  a  week ;  that  the  fSemcy 
ball  allied  to  have  been  given  bj  the  plaintiff  would  have 
failed,  but  for  the  patronage  of  gamblers ;  and  that  the  grand 
dress  ball  which,  as  was  stated,  the  plaintiff  was  about  to 
give,  would  fall  through  but  for  the  patronage  of  such  gam- 
blers. These  several  articles  are  alleged  to  have  been  falsely 
and  maliciously  published  by  the  defendant,  and  as  they  re- 
flect upon  the  plaintiff  and  his  business,  and  his  management 
of  it,  and  tend  to  injure  the  plaintiff  in  his  business,  if  they 
are  false  and  malicous  statements,  they  are  libellous.  The 
counts  referred  to  are  therefore  good,  and  the  objection  that 
the  verdict  was  in  part  founded  upon  counts  which  did  not 
state  a  cause  of  action,  is  not  well  taken. 

The  objection  to  testimony  offered  by  the  plaintiff  to  show 
express  malice  on  the  part  of  the  defendant  in  the  particular 
publiccUions  counted  upcn^  was  also  properly  overruled.  It- 
was  wholly  immaterial  whether  the  publications  came  within 
the  class  of  privileged  communications,  or  not.  In  either 
case  the  testimony  offered  was  admissible.  If  the  publica- 
tions were  in  the  class  of  privileged  communications,  the 
plaintiff  could  not  recover  without  extrinsic  proof  of  malice, 
and  if  they  were  not  privileged,  and  malice  was  implied  in 
law,  and  therefore  proof  of  express  malice  not  within  the  issue 
and  unnecessary,  still  as  the  proof  offered  tended  to  show 
express  malice  in  reference  to  these  particular  publications, 
it  was  competent  for  the  purpose  of  enhancing  the  damages. 
The  cases  cited  by  the  defendant's  counsel,  to  sustain  the 
objection,  do  not  state  any  different  rule.  Nor  am  I  aware 
of  any  principle  or  decision  upon  which  the  objection  can  be 
sustained.  In  Howard  v.  Sexton^  (4  Goms.  157,)  which 
was  an  action  of  slander  for  charging  the  plaintiff  with  per- 
jury, words  spoken  on  a  different  occasion  from  that  in  which 
the  slander  was  uttered,  and  of  a  different  import,  and  not 
having  any  reference  to  the  slanderous  charge,  were  sought  to 
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be  proved,  to  enhance  the  damages.  Gardiner,  J.  said:  ''It 
has  sometimes  been  argaed  that  proof  of  this  character  shows 
general  malice  upon  the  part  of  the  defendant,  which  may 
properly  enhance  the  damages  against  him.  So  would  evi- 
dence that  he  had  set  fire  to  the  house  of  the  plaintiff,  or 
committed  a  battery  upon  his  person,  furnish  stronger  proof 
of  general  malice  than  mere  words,  however  opprobrious. 
The  principle  does  not  stop  with  mere  words,  but  extends  to 
the  whole  conduct  of  the  defendant  Some  of  the  adjudged 
cases,''  he  says,  ''certainly  seem  to  go  this  length,  and  if  the 
proposition  we  are  considering  is  sound,  they  were  rightly 
decided.  But  the  modern,  and  I  think  the  better  doctrine  is, 
that  the  action  for  slander  was  not  designed  to  punish  the  de- 
fendant for  general  ill  will  to  his  neighbor,  but  to  afford  the 
plaintiff  .redress  for  a  specific  injury.  To  constitute  that  in- 
jury, malice  must  be  proved ;  not  mere  general  ill  will,  but 
malice  in  the  special  case  set  forth  in  the  pleadings,  to  be  in- 
ferred from  it,  and  the  attending  circumstances.  The  plain- 
tiff may  show  a  repetition  of  the  charge,  for  which  the  action 
is  brou^t,  but  not  a  different  slander,  for  any  purpose.'' 
Within  the  rule  which  allows  proof  of  the  repetition  of  the 
slanderous  charge,  to  show  malice  beyond  that  implied  by  the 
original  uttering  of  the  words,  any  act  or  language  of  the  de- 
fendant tending  to  prove  malice  on  the  part  of  the  defendant, 
in  regard  to  the  particular  slander  or  libel,  which  is  the  sub- 
ject of  the  action,  may  be  proved.  The  testimony  offered 
by  the  plaintiff  was  of  this  nature.  It  tended  to  show  that 
the  publications  complained  of  were  the  result  of  a  malicious 
feeling  entertained  by  the  defendant  towards  the  plaintiff,  and 
that  the  libellous  articles  were  published  to  gratify  this  ma^ 
licious  feding;  that  they  were  published,  as  .the  plaintiff  in- 
sbted,  to  accomplish  the  threatened  purpose  of  the  defendant 
"to  finish  Mr.  Fry."  (4  Duer.  249.)  In  3d  Phil,  on  Ev. 
560,  (Edw.  ed.,)  it  is  said  evidence  is  admissible  of  other 
words  and  libels  which  show  the  defendant's  malice  towards 
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the  plaintiff  in  de£uning  him  in  the  manner  charged  in  the 
declaration. 

The  exception  to  the  mling  of  the  jndge  npon  the  objec- 
tion that  the  trial  should  not  be  had  before  him,  for  the  reason 
that  he  had  tried  the  canee  on  a  former  occasion,  was  frivo- 
lons.  The  practice  of  re-trying  causes  before  the  same  judge 
who  presided  at  the  first  trial,  has  continued  from  the  time  of 
the  organization  of  the  Supreme  Court,  and  an  objection  to 
such  proceeding  is  unheard  of.  No  different  rule  has  been 
adopted  for  the  Superior  Court  of  the  City  of  Kew  York. 
Even  a  justice  of  the  peace  may  try  an  action, between  the 
same  parties,  involving  a  cause  of  action  which  was  the  sub- 
ject of  a  former  action  between  them,  where  the  judgment 
r^dered  by  the  justice,  in  such  former  action,  has  been  re- 
versed. The  reasons  given  in  the  Superior  Court  are  suffi- 
cient to  show  the  correctness  of  the  ruling  on  this  point  It 
has  been  held  by  the  unanimous  decisions  of  this  court,  that 
it  is  the  right  and  the  duty  of  a  judge  of  thiis  court  to  take 
part  in  the  determination  of  causes  brought  up  for  review 
from  a  subordinate  court  of  which  he  was  a  member,  and  in 
the  decision  of  which  he  took  part.  The  reasons  for  this  rule 
apply  with  stronger  force  to  the  case  of  a  judge  re-trying 
a  cause  which  he  had  previously  tried,  and  in  which  his  de- 
cisions, on  the  former  trial,  have  been  passed  upon  by  the 
court.     See  Pierce  v.  Ddamater,  (1  Comst.  17.) 

We  think  that  there  was  no  error  in  the  ruling  that  the 
plaintiff  had  the  right  to  open  and  close  the  case.  The 
general  rule  is,  that  the  party  who  has  the  affirmative  of  the 
issue,  has  the  right  to  open  and  close  the  case.  But  to 
this  there  a^e  exceptions,  which  are  subject  to  the  discretion 
of  the  judge  who  tries  the  cause.  Where  the  action  is  one 
sounding  in  damages,  in  which  it  is  proper  for  the  plain- 
tiff to  give  evidence  to  enhance  the  damages,  the  usual 
course  is  to  allow  the  plaintiff  to  begin  and  close  the  trial. 
(1  Phil.  Ev.,  Edw.  ed.,  818,  819,  820.)  The  recent  decis- 
ions seem  to  regard  the  question,  as  to  which  party  shall 
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open  the  case^  as  one  of  practice,  to  be  regulated  by  the  did-' 
cretion  of  the  jadge^  and  that  his  decision  upon  it  is  not  a 
subject  of  exception.  In  Booth  v.  Miller^  (15  L.  J.  354,)  it 
was  said  that  the  weight  of  authority  seems  to  hold  that  an 
erroneous  ruling  as  to  the  right  to  begin,  to  be  ground  for  a 
new  trial,  must  hare  worked  manifest  injustice.  We  can 
not  see  that  the  defendant  suffered  from  the  ruling  in  the 
case,  and  if  we  had  the  power  to  review  a  decision  upon  a 
matter  which  is  the  subject  of  discretion,  we  should  not  be 
disposed  to  reverse  the  judgment  in  the  case  for  error  in  the 
exercise  of  discretion. 

It  was  clearly  competent  for  the  plaintiff  to  prove  the  ex- 
tent of  the  circufation  of  the  New  Tork  Herald,  at  the  time 
the  libel  was  published.  The  editor  and  proprietor  of  a  news- 
paper is  presumed  to  have  knowledge  of  its  contents.  In* 
the  case  of  Bex  v.  Ghttch  and  others,  it  was  held  that  the 
proprietor  of  a  newspaper  was  prima  facia  liable  criminally  for 
what  appeared  in  it,  but  that  this  presumption  might.be  rebut* 
ted.  The  fact  having  been  proved  that  the  defendant  was  the 
proprietor  of  the  paper  in  1848  and  1849,  it  was  to  be  pre- 
sumed that  he  continued  to  be  the  owner  in  1851.  Only  so 
much  of  the  article  in  the  Herald  as  showed  its  circulation 
at  the  time  the  libel  was  published  was  permitted  to  be  read 
in  evidence. 

This  disposes  of  the  objections  to  the  evidence  stated  in 
the  case.  It  was  wholly  unnecessary  for  the  plaintiff  to  aver 
or  prove  that  he  had  taken  out  a  license  to  give  operatic 
representations  under  the  acts  of  1829  and  1839.  The  legal 
presumption  was  that  he  had  not  violated  these  statutes. 
If  the  defendant  wished  to  avail  himself  of  the  defense  that 
the  plaintiff  had  not  the  requisite  qualification  under  the 
statute,  he  should  have  alleged  it  in  his  answer.  The  bur- 
den of  proving  the  want  of  qualification  was  upon  the  de- 
fendant. This  question  is  discussed  in  Starkie  on  Slander, 
(ch.  26,  p.  384,)  and  the  rule  is  laid  down  there  as  I  have 
stated.    In  the  case  of  Dr.  Morse  v.  Dr.  Thorton,  (8  T.  R. 
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303y)  proof  of  qaalification  was  required  of  the  plaintiff^  for 
the  reason  that  he  had  specifically  allied  it.  The  proof  of 
the  plaintiff's  license,  under  objection,  though  unnecessary, 
for  the  reason  that  it  was  not  within  the  issue,  could  not  by 
possibility  have  harmed  the  defendant,  and  the  judgment 
should  not  be  reversed  for  the  admission  of  such  inchoate 
testimony.  It  is  a  rule  in  both  criminal  and  civil  cases  that 
a  judgment  will  not  be  reversed  or  verdict  set  aside  on  ex- 
ceptions, although  there  was  error  in  the  trial,  if  the  error 
was  such  as  could  do  no  legal  injury.    This  rule  was  applied 

•       _  _  _  _  

in  a  capital  case.    (Shorter  v.  The  People^  2  Oomst.  194) 

There  was  no  error  in  the  supposed  ruling  of  the  court, 
as  assumed  in  the  defendant's  8th  point,  that  the  plaintiff 
might  prove  who  were  chorus  singers,  orchestra  or  principal 
singers,  with  a  view  of  showing  that  the  same  persons  per- 
formed at  the  opera.  The  case  shows  that  the  court  merely 
allowed  evidence  of  who  were  opera  singers* 

The  court  properly  excluded  a  part  of  the  deposition  of 
Foster.  It  was  a  mere  expression  of  the  opinion  of  a  wit- 
ness. The  same  remark  may  be  made  of  the  portion  of 
Maretzek's  testimony  which  was  excluded.  He  was  allowed 
to  tefatify  to  facts  from  whifh  the  jury  could  form  their 
opinion  as  to  the  effect  of  the  libel  upon  the  plaintiff's  business. 

The  answer  to  the  question,  ''How  did  Mr.  Fry  treat  his 
artists  ?"  was  also  properly  qualified  by  the  court,  in  requir- 
ing the  witness  to  state  the  facts  showing  such  treatment 

The  admission  of  the  plaintiff's  programme  in  evidence, 
was  proper,  for  the  reasons  stated  by  Bosworth,  J.  in  his 
opinion  in  the  Superior  Oourt.  We  also  adopt  his  reasoning, 
and  the  conclusions  from  it,  in  reference  to  the  matters  em- 
braced in  the  15th  and  16th  exceptions  of  the  defendant. 
The  questions  presented  in  the  12th,  13th,  14th,  15th,  16th, 
17th  and  18th  points  of  the  defendant's  counsel  were  not 
pressed  upon  the  argument,  and  we  think  the  reasonings  and 
conclusions  of  the  court  below,  in  relation,  to  such  of  them 
as  were  then  considered,  are  correct.    The  case  does  not  show 
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that  the  defendant's  counsel  requested  the  court  to  stop  the 
plaintiff's  counsel,  and  prevent  his  making  remarks,  which 
are  urged  as  inappropriate.  An  objection  was  taken  to  re- 
marks made  by  the  plaintiff's  counsel  as  to  the  character  of 
the  New  York  Herald,  and  the  court  immediately  replied 
that  the  plaintiff's  counsel  was  drawing  upon  his  imagination, 
which  was  equivalent  to  saying  that  there  was  no  evidence 
in  the  case  justifying  the  remarks  which  were  objected  to. 
The  plaintiff's  counsel  was  then  allowed  to  proceed  with  his 
remarks  to  the  jury,  and  the  defendant's  counsel  desired  the 
court  to  say  that  a  legal  proposition,  stated  by  the  plaintiff's 
counsel,  was  not  the  law.  To  this  the  court  replied  that  he 
would  state  to  the  jury  what  was  proper  to  be  said,^t  the 
end  of  the  summing  up,  and  therefore  the  defendant's  coun- 
sel stated  that  he  excepted  to  the  refusal  of  the  court  then 
to  stop  the  counsel.  This  exception  assumes  that  a  request 
had  been  made  that  the  court  should  stop  the  counsel,  and 
that  this  request  had  been  denied,  whereas  neither  the  re- 
quest nor  th^  refusal  appear  in  the  case.  The  ruling  of  the 
court  upon  the  legal  proposition  stated  by  the  plaintiff's 
counsel,  and  which  was  objected  to  by  the  defendant's  coun- 
sel, would  have  had  quite  as  much  effect  if  made  in  the 
course  of  the  delivery  of  the  charge  of  the  judge,  as  if  made 
at  the  time  the  objection  was  made.  It  is  not  usual  for  the 
court  to  pass  upon  legal  propositions  presented  by  counsel  in 
their  addresses  to  juries,  until  the  charge  is  given  to  the  jury. 
Upon  a  view  of  the  whole  case,  we  can  discover  no  reason 
for  reversing  the  judgment.    The  judgment  is  a£S[rmed. 

Seldek  and  Mabvin,  JJ.  expressed  no  opinion. 

All  tiie  other  Judges  concurring) 

Judgment  affirmed. 
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Danib^  Bbaokxtt  t^.  YoLNBT  L.  Babhxt  and  Saeah  A. 

Babkbt. 

A  deed  may  "be  delivered  to  the  grantee  to  mwait  a  complete  execution  or 
acknowledgment  hj  another  party,  withont  anthoricing  the  oondpsiTe 
inference  that  radi  delirery  gives  eflfect  to  the  instnunent. 

In  JvDe,  1864,  flie  plaintiff  loaned  to  B.  $1000,  at  seearity  for  the  repaymeot 
of  which  it  was  agreed  that  B.  and  his  wife  should  execute  and  deliTer  a 
hond  and  mortgage,  and  that  B.  should  pay  the  plaintiff  |10  in  addition  to 
the  legal  interest,  for  such  loan,  which  was  paid,  and  the  bond  and  mort- 
gagt  signed  by  B.  and  dehrered  to  the  plaintiff,  with  the  agreement  that 
the  mortgage  should  thereafter  be  signed  by  his  wife,  who  was  then  ill, 
and  acknowledged  by  both.  On  the  27th  of  March,  1866,  the  parties  met, 
before  a  Justice,  for  the  purpose  of  having  the  mortgage  acknowledged, 
when  B.  and  his  wife  reftised  to  adcnowledge  the  execution  unless  the 
*  plaintiff  would  repay  the  flO,  paid  as  usurious  intereet.  The  plaintiff 
repaid  the  money,  and  the  mortgagors  then  admowledged  the  mortgage, 
and  the  eane  was  delivered. 

SM,  that  prior  to  the  27th  of  March,  1866,  the  bond  and  mortgage  had  never 
taken  effect  as  delivered  instruments,  but  were  in  the  hands  of  the  plain- 
tiff, awaiting  completion  and  acceptance.  That  before  any  eflfective  deliv- 
ery took  place,  the  contract  between  the  parties  had  been  made  legal  by 
the  repayment  of  the  usurious  premium ;  and  that  the  bond  and  mortgage, 
when  first  delivered  to  take  effect,  were  delivered  in  pursuance  of  a  lawfU 
contract,  which  they  correctly  represented ;  and  that  they  were  therefore 
vaUd. 

AcnoK  to  foreclose  a  mortgage^  bearing  date  Jn&e  22, 
1854,  ezecnted  by  the  defendaiitg  to  the  plaintiff  to  eecore 
the  payment  of  one  thousand  dollars,  one  half  payable  in 
three,  and  the  other  half  in  six  years  from  the  date  of  the 
mortgage,  with  aimaal  interest ;  the  mortgage  having  been 
given  as  collateral  to  the  bond  of  Yolney  L.  Barney,  in  the 
same  terms  with  the  mortgage,  as  to  amount  and  time  of 
paymenl  , 

The  defense  set  up  by  tiie  answer  was,  that  the  bond  and 
mortgage  were  given  to  secure  a  usurious  loan,  the  terms  of 
which  were  stated. 

The  &cts  found  by  the  referee  before  whom  the  cause  was 
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tried  were^  in  substance,  as  follows :  that  the  bond  and  mort^ 
gage  were  executed  by  Volney  L.  Barney,  on  the  day  of  their 
date,  as  security  for  a  loan  of  one  thousand  dollars,  then 
made  by  the  plaintiff  to  Barney,  and  the  money  paid  to  the 
latter ;  that  it  was  at  that  time  agreed,  between  the  plaintiff 
and  Barney,  that  Sarah  A.  Barney,  the  wife  of  Volney  L., 
should  thereafter  execute  the  mortgage,  and,  together  with 
her  husband,  acknowledge  its  execution ;  that  it  was  also  at 
the  same  time  agreed,  as  part  of  the  contract  for  the  loan, 
that  Barney,  in  addition  to  the  payments  for  principal  and 
interest  mentioned  in  the  bond  and  mortgage,  should  pay  to 
the  plaintiff  the  further  sum  of  ten  dollars,  for  the  forbear- 
ance and  giving  day  of  payment  of  the  sum  of  one  thousand 
dollars,  so  loaned  for  the  times  and  on  the  conditions  in  the 
mortgage  mentioned,  and  in  pursuance  of  that  agreement  the 

•  defendant  Barney,  afterwards  and  before  the  acknowledg- 
ment of  the  execution  of  the  mortgage,  paid  to  the  plaintiff 
such  ten  dollars.  That  the  bond  and  mortgage  on  the  day 
of  their  date  were  delivered  to  the  plaintiff,  and  the  mortgage 
was  soon  afterwards  signed  by  Mrs.  Barney,  but  was  not 
acknowledged  by  her  or  her  husband  until  March  27,  1855 ; 
that  the  defendants  then  refused  to  acknowledge  the  execution 
of  the  mortgage  unless  the  plaintiff  would  repay  the  ten  dol- 
lars ;  and  thereupon  the  plaintiff  did  repay  the  ten  dollars, 
and  the  said  Volney  L.  Barney  agreed  to  receive  and  did 
receive  the  same  in  full  satisfaction  and  discharge  of  any  and 
every  claim  or  right,  which  he  had  or  might  have  by  reason 
of  the  payment  of  the  same  by  him  to  the  plaintiff;  with  the 
mutual  agreement,  understanding  and  intention,  by  and 
between  both  of  them,  that  the  bond  and  mortgage  should 

*  be  thereby  discharged  and  purified  from  all  claim,  pretense 
or  taint  of  usury,  and  from  any  and  all  defenses  by  reason 
thereof;  and  thereupon  the  defendants  severally  acknowl- 
edged the  execution  of  the  mortgage,  so  that  the  same  was 
afterwards  duly  recorded.  The  referee  also  found  that  there 
was  due,  on  the  bond  and  mortgage,  one  hundred  and  forty 


Sept  1863.]  BaAcnuTT  v.  Babkxt.  336 


Argunant  for  AppeUants. 


dollars,  for  two  years  interest,  which  became  due  on  the  22d 
of  Jnne,  1855,  and  on  the  22d  of  June,  1856,  and  that  all 
the  principal  remained  unpaid,  but  not  due  at  the  date  of  the 
report ;  and  that  the  mortgaged  premises  could  not  be  sold 
in  parcels,  without  material  injury  to  the  interest  of  the  par* 
ties.  Upon  these  facts,  judgment  was  entered,  directing  a 
sale  of  the  mortgaged  premises,  a  foreclosure  of  the  defend- 
ants' equity  of  redemption,  and  payment  of  the  amount  of 
the  bond  and  mortgage,  and  costs,  to  the  plaintiff,  from  the 
proceeds  of  the  sale.  That  judgment  was  affirmed  at  the 
general  term  of  the  Supreme  Court,  and  the  defendants 
appealed  to  this  court. 

Otorge  Sprague,  for  the  appellants. 

I.  If,  by  agreement,  interest  exceeding  the  legal  rate  be 
contracted  for,  although  no  more  than  lawful  interest  be 
reserved  in  the  written  securities,  yet  the  contract  is  all  void 
and  the  securities  usurious ;  whether  the  usury  is  paid,  or 
only  promised  (to  be  paid.)  (Merrills  v.  Law,  9  Cowen,  65 ; 
6  Wend.  268,  Same  Case  in  error,  judgment  reversed,  but  on 
different  grounds — same  doctrine  maintained  in  Macomber  v» 
Dufihamy  8  id.  550 ;  Hammond  v.  Hopping,  13  id.  505 ; 
Ord  on  Usury,  97 ;  Comyn  on  Usury,  164) 

II.  Such  security  can  not  be  purged  of  the  taint  of  usury 
by  any  other  agreement,  contrivance  or  device ;  but  if  de- 
stroyed or  canceled  and  new  securities  be  taken  for  the 
original  consideration  without  the  usury  included,  the  new 
securities  will  be  valid,  and  the  total  annihilation  of  the  usu- 
rious securities  is  ahsolutely  necessary  for  this  purpose.  (13 
Wend.  505,  above  cited ;  Miller  v.  Hull,  4  Denio,  104 ;  Ord 
on  Usury,  105 ;  Comyn  on  Usury,  183.) 

III.  The  bond  is  the  principal  security.  The  morigage  is 
incident  or  collateral  to  the  bond,  and  was  given  to  secure 
the  payment  thereof.  (J^kson  ex  dem.  Norton  and  Burt  v. 
WiUard,  4  John.  41 ;  Jackson  ex  dem.  Curtis  v.  Bronson^ 
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19  id.  325;  Wilson  v.  Troup,  2  Cowen,  195;  Bunyan  v. 
MessereaUy   11  John.  534;    Story's  Eq.  Juris,  sec.  1015; 

1  Hilliard  on  Mort.  163,  164,  166, 171,  193,  306,  327,  385 ; 

2  Hilliard  on  Mort.  60,  64,  69.)  The  bond  was  perfected  at 
the  date  thereof,  and  it  never  was  canceled,  or  reformed  so  as 
to  make  it  valid,  as  there  were  no  subsequent  transactions 
about  it.  The  mortgage  as  delivered  at  its  date  was  a  secu- 
rity against  Barney,  his  heirs,  subsequent  purchasers  and 
incumbrancers  with  notice.  (1  Hilliard  on  Mort.  494,  496, 
497 ;  TtahUl  v.  Dvhois,  4  John.  216.)  Neither  the  renewal 
of  the  old,  nor  substitution  of  a  new  security  between  the 
same  parties  can  efiface  the  usury,  nor  further  security. 
{Brinckerhoff  Y.  Foote  and  Lathrop,  Hoflf.  Ch.  291 ;  Clinton's 
Dig.  3375.)  The  renewal  therefore  of  the  mortgage,  or  an 
acknowledgment  thereof  by  the  parties,  could  not  efiface  the 
usury 'in  the  bond  which  was  the  principal  security.  If  the 
bond  falls,  the  mortgage  must  also  fall,  as  collateral  securities, 
even  if  valid  can  not  be  enforced  by  the  usurer  against  t&e 
borrower.  {Bell  v.  Lent^  24  Wend.  230.)  The  extinguish- 
ment of  the  bond  extinguishes  the  mortgage.  (1  Hilliard  on 
Mort.  306,  307  and  notes,  327  and  cases  cited.) 

S.  E.  Churchy  for  the  respondent. 

I.  The  securities  had  not  been  perfected,  and  it  was  not 
too  late  to  correct  and  purify  the  agreement  upon  which  the 
security  was  to  be  delivered.  There  was  no  execution  of  the 
mortgage  by  Mrs.  Barney  so  as  to  afiTect  her  interest,  until 
she  acknowledged  it.  (Jackson  and  others  v.  Stevens,  16 
John.  110 ;  Jackson  and  others  v.  Cairns  and  others,  20  id. 
301 ;  Doe  and  others  v.  Howland,  8  Cowen,  277.)  Until 
such  acknowledgm^t  her  right  of  dower  could  be  afiTected. 
(1  B.  S.  742,  §  16.)  As  to  Mr.  Barney,  it  was  not  a  security. 
There  was  no  subscribing  witness,  it  was  not  acknowledged, 
could  Hot  be  proved,  and  could  not  therefore  be  recorded, 
and  by  the  statute  could  not  take  efifect  as  against  a  pur- 
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chaser  or  incambrancer  antil  acknowledged.  (1  B.  S.  738| 
§  137.)  Mr.  Bamej  could  have  defeated  the  mortgage  as  a 
security  at  any  time,  by  conveying  or  incumbering  the  mort* 
gaged  premieeB.  It  was  not  a  security  so  long  as  it  remained 
in  the  power  of  the  mortgagor  to  defeat  it 

II.  There  was  no  delirery  until  execution — until  the  mort- 
gage was  fuUy  executed.  Possession  by  the  grantee  is  not  even 
prima  facie  evidence  of  delivery.  (4  Pick.  520 ;  14  Peters, 
327 ;  3  Mete.  109.)  Until  delivery,  the  contract  was  within 
the  control  of  the  parties,  and  could  be  reformed.  (  Wright 
▼.  Wheeler  J 1  Gamp.  N.  P.  165,  note ;  Barnes  and  others  v. 
Headley  and  others^  2  Taunt.  182 ;  Early  v.  Mahon,  19  John. 
147 ;  2>e  Wolf  v.  Johnson,  10  Wheal  367 ;  Hammond  r. 
Hopping,  13  Wend.  505.)  Having  reformed  the  usurious 
agreement,  and  acknowledged  and  delivered  the  security  upon 
the  reformed  agreement,  it  then  took  effect  as  a  valid  con- 
veyance. (Doe  V.  Howland,  8  Oowen,  277;  Jackson  t. 
PhiUips,  9  id.  94-113.) 

SxLDEir,  J.  The  principle  that  when  a  written  contract 
has  been  entered  into,  as  security  for  money  loaned  at  a 
usurious  rate  of  interest,  such  written  contract  is  not  only 
void,  but  is  incapable  of  being  made  valid  by  any  new  agree- 
ment between  the  parties,  has  long  been  recognized  impliedly 
at  least,  and  in  the  dicta  of  judges  as  one  of  the  established 
rules  of  law  applicable  to  usurious  contracts.  (Oomyn  on 
Usury,  183 ;  Blydenburgh  on  Usury,  91 ;  Barnes  v.  Head'- 
ley,  1  Camp.  157, 165  note ;  8.0.2  Taunt  184 ;  Hammond 
V.  Hopping,  13  Wend.  505 ;  Miller  v.  Hull,  4  Denio,  104.) 
The  soundness  of  the  rule  when  applied  to  some  of  the  cases 
which  may  be  included  within  its  terms,  in  the  sense  in  which 
those  terms  are  ordinarily  understood,  may  well  be  questioned. 
I  do  not  find  any  decision  applying  Li  Vole  to  fi^ts  «milar 
to  the  present,  and  therefore  think  we  are  not  embarrassed 
by  precedents  bearing  upon  the  question.    The  proposition 
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that  an  illegal  contract  can  never  be  made-  legal  by  any  new 
agreement  of  the  parties^  no  one  will  dispute ;  but  when  the 
incurable  vice  is  transferred  from  the  contract  to  the  writing 
which  represents  it,  and  it  is  held  that  a  writing,  which  at 
one  time  represents  an  illegal  contract,  can  never,  by  a  subse- 
quent arrangement  between  the  parties,  be  made  to  represent 
a  legal  one,  I  think  the  doctrine  is  extended  beyond  any 
ground  of  reason  upon  which  it  can  rest 

Where,  by  the  new  contract,  the  usurious  agreement  is  not 
only  abandoned,  but  the  actual  facts  of  the  transaction  are 
80  modified  that  the  writing  will  truly  represent  a  legal  and 
not  an  illegal  contract,  no  good  reason  is  perceived  why  the 
parties  may  not  properly  agree  to  keep  on  foot  the  original 
writing  as  evidence  of  the  new  contract.  The  reason  on 
which  the  contrary  rule  is  supposed  to  rest  is  that  the  writ- 
ten contract,  being  tainted  by  the*  vice  of  its  original  ille- 
gality, can  never  be  made  valid  by  any  subsequent  agreement. 
But  the  vice  of  usury  a£fected  the  substance  of  the  contract, 
as  well  as  the  written  evidence  of  it,  and  made  the  one  as 
illegal  as  the  other ;  and  yet  it  is  abundantly  settled  that  the 
parties,  by  a  subsequent  agreement,  may  exchange  the  usury, 
and  render  the  original  consideration  valid  and  effectual  to 
sustain  a  new  promise  for  the  repayment  of  the  money  loaned, 
with  lawful  interest.  I  am  unable  to  discover  the  propriety 
of  the  rule  which  concedes  to  parties  the  right,  by  a  new 
agreement,  to  remove  the  taint  of  usury  from  the  considera- 
tion or  substanoe  of  the  contract,  and  denies  the  right  to 
remove  it  from  the  written  evidence  of  it,  by  such  a  change 
in  the  actual  transaction  as  will  make  the  writing  represent 
f^  legal  instead  of  an  illegal  contract.  It  may  be  said  that 
the  writing  refers  to  the  original  contract,  which  was  illegal, 
and  not  to  the  new  contract,  and  this  in  one  sense  is  true ; 
but  the  same  difficulty  applies  to  the  new  contract  in  its 
substance,  as  that  must  be  referred  to  its  original  illegal  con- 
tract for  its  consideration,  and  if  the  vice  which  affected  the 
consideration  of  the  illegal  contract  is  capable  of  being  ex- 
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tingnished,  why  not  the  yice  which  affected  the  evidence  of 
that  contract  ?  It  can  not  be  denied,  that  in  each  a  case, 
if  the  written  evidence  of  the  original  contract  were  destroyed 
and  a  new  instrument  executed  in  its  place,  in  the  same 
words,  so  that  one  should  be  a  foe  simile  of  the  other,  the 
substituted  instrument  would  be  valid.  Take  the  case  now 
before  the  court  as  an  illustration  of  this  position.  If  at  the 
time  of  the  repayment  of  the  ten  dollars  which  constituted 
the  usury,  the  bond  and  mortgage  now  in  suit  had  been  can- 
celed, and  new  ones  executed  bearing  the  same  date  and  in 
the  same  terms,  the  new  instruments  would  have  been  valid, 
because  they  would  have  truly  represented  a  transaction 
from  which  the  legal  taint  of  usury  had  been  expunged  by 
the  new  contract ;  and  yet  the  rule,  which  I  am  considering, 
would  deny  to  the  parties  the  power  to  make  a  valid  agree- 
ment that  the  original  bond  and  mortgage  should  stand  as 
the  lawful  evidence  of  that  new  contract.  Buch  a  distinc- 
tion places  form  above  substance;  it  gives  to  the  written 
evidence  of  a  contract  an  importance  whiph  it  denies  to  the 
contract  itself. 

If  A.  makes  a  usurious  contract  with  B.,  by  which  he 
loans  to  him  $400  for  a  year,  and  takes  a  note  for  $500,  and 
afterwards  the  parties  agree  to  extinguish  the  usurious  con- 
tract, by  increasing  the  loan  to  $500,  and  allowing  the  note 
to  stand  as  evidence  of  the  new  and  lawful  contract,  I  think 
they  may  as  well  do  so,  as  to  cancel  the  old  note  and  make 
a  new  one  in  the  same  terms.  The  transaction  is  in  sub- 
stance a  surrender  of  the  note,  and  a  redelivery  of  it  upon 
the  new  contract. 

If  parties  make  contracts  in  violation  of  law,  they  should 
be  subjected  to  all  the  peniilties  which  the  law  prescribes  for 
such  violation ;  but  I  am  opposed  to  any  rules  of  interpre- 
tation or  of  evidence  which  will  place  unnecessary  obstacles 
in  the  way  of 'parties  whp  honestly  seek  to  avoid  such  pen- 
alties by  undoing  the  wrong,  and  rendering  their  conduct 
conformable  to  the  law.    I  should  therefore  hold  the  bond 
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and  mortgage  valid^  even  if  they  had^been  at  first  absolutely 
delivered  in  pursuance  of  the  usurious  agreement. 

The  judgment  in  this  case,  however,  may  be  sustained, 
whether  it  be  possible  to  give  validity,  by  a  subsequent  agree- 
ment, to  a  security  once  delivered  in  pursuance  of  a  usurious 
contract,  or  not  The  bond  and  mortgage  in  suit,  prior  to 
the  abandonment  of  the  usurious  agreement,  had  not  be- 
come valid  and  binding  contracts.  Laying  the  subject  of 
usury  aside,  as  not  bearing  upon  the  question  of  the  delivery 
of  the  bond  and  mortgage,  it  is  very  certain  that  the  plain- 
tii!^  on  the  refusal  of  the  defendants  to  perfect  the  mortgage, 
according  to  the  ngreement,  could  have  returned  the  bond 
and  mortgage  to  the  defendant  Barney,  and  maintained  an 
action  immediately  against  him  for  the  thousand  dollars. 
(Graves  v.  Dudley^  20  N.  Y.  Bep.  79.)  The  delivery  of  the 
$1000  was  not  absolute,  but  oonditiotial.  It  was  not  deliv- 
ered as  a  loan  for  the  three  and  six  years,  except  upon  the 
condition  that  the  defendants  should  perfect  the  security 
according  to  the  agreement.  This  condition,  whether  ex- 
pressed or  not,  is  necessarily  implied  from  the  transaction. 
It  can  not  be  presumed  that  the  plaintiff  intended  to  receive 
the  bond  and  mortgage  in  their  imperfect  condition,  as  per- 
fected securities,  and  thus  bind  himself  to  allow  the  loan  to 
rem&in  for  six  years  without  the  security  for  which  he  had 
contracted ;  and  although  they  were  placed  in  his  hands,  I 
think  they  did  not  take  effect  as  perfected  and  delivered 
obligations. 

The  delivery  of  a  deed  without  acceptance  is  nugatory; 
(Groaby  v.  Hillyer^  24  Wend.  284,)  and  the  mere  taking  of 
an  instrument  into  his  hands  ^by  the  grantor  and  l-etaining 
it,  of  itself  amounts  to  nothing,  where  the  circumstances 
show  that  he  did  not  receive  or  hold  it  as  an  effective  convey- 
ance. (Jackson  v.  Sichardsj  15  Wend.  617.)  The  question 
of  delivery,  involving  acceptance,  is  always  one  of  intention 
depending  on  the  circumstances  of  the  transaction.  (BeU 
V.  Jngestree,  12  Ad.  &  EUis,  N.  S.,  317;  Ohwteau  v.  Suy- 
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dam,  21  IS,  T.,  179.)  In  some  cases  the  intention  is  clear, 
in  others  it  is  donbtful ;  bat  the  intention  always  determines 
ihediaracter  of  the  act.  An  intention  to  deliver  on  the  one 
hand  and  to  accept  on  the  other,  is  necessary  to  give  effect  to 
the  instroment.  The  delivery  of  a  deed  by  the  grantor  to 
the  grantee,  to  be  held  as  an  escrow,  and  to  become  effectnal 
on  the  performance  of  some  collateral  act,  is  held  to  operate 
as  an  absolute  delivery  immediately.  (  Worrall  v.  Mutiny  1 
8eld.  229.)  Bat  this  role  is  applicable  only  where  the  deed 
SB  intended  ultimately  to  take  eflfect  as  a  conveyance /rom  the 
force  of  such  delivery ,  without  further  act  on  the  part  of 
the  grantor.  But  a  deed  may  be  delivered  to  the  grantee  to 
await  his  determination,  whether  he  wOl  accept  it  or  not, 
(Jackson  v.  BichardSy  15  Wend.  617 ;)  or  to  be  carried  by 
tiie  grantee  and  delivered  to  a  third  party,  {OHhtrt  v.  N.  Am, 
Fire  Ins.  Co.,  23  Wend.  43,)  or  to  be  examined  and  returned 
if  found  defective,  {Graves  v.  Dudley,  20  N.  Y.  77,)  and  as 
in  the  present  case,  to  await  complete  execution  by  other  par* 
ties,  {Chouteau  v.  Suydam,  supra,)  without  the  conclusive 
inference  in  any  of  the  cases,  that  such  delivery  gives  effect 
to  the  instruments.  In  every  such  case,  when  an  absolate 
delivery  was  not  intended,  the  grantee  would  be  a  mere  trus- 
tee of  the  instrument  for  the  grantor.  If  it  be  conceded,  that 
in  the  present  case,  under  its  peculiar  circumstances,  the 
plaintiff  on  the  refusal  of  the  defendants  to  complete  the  ex- 
ecution of  the  mortgage,  might  have  held  the  bond  and  mort- 
gage as  security,  such  as  they  would  furnish  in  their  unfin- 
ished statef,  for  the  return  of  the  thoi^nd  dollars,  this  would 
be  a  right  dependent  upon  his  election,  and  until  he  made 
such  election  there  would  be  no  acceptance  by  him,  which 
would  bind  him  to  allow  the  loan  to  remain  for  the  time 
agreed  upon ;  even  if  his  election,  after  their  default  thus  to 
hold  them,  would  have  that  effect.  Until  such  election  should 
be  made,  which  could  not  be  made  until  after  the  other  par- 
ties were  in  default,  he  would  hold  the  instruments  merely  as 
their  trustee.    As  no  such  election  was  ever  made,  if  he  had 
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any  such  right^  he  never  held  the  instruments,  prior  to  their 
full  execution,  otherwise  than  as  the  defendant's  trustee.  No 
distinction  in  this  respect  can  be  made  between  the  bond  and 
the  mortgage^  It  is  true  that  the  bond  was  the  principal 
obligation,  and  the  mortgage  collateral,  and  that  the  bond 
was  complete  in  its  form  of  execution,  needing  nothing  in 
that  respect  to  make  its  delivery  complete.  But  in  regard  to 
delivery,  the  bond  must  stand  on  the  same  footing  as  the 
mortgage.  Both  were  to  be  taken  together  as  one  instrument ; 
the  two,  united,  constituted  the  security  which  the  plaintiff 
was  to  receive  for  his  loan,  and  he  was  not  bound  to  accept, 
and  without  direct  evidence  to  that  effect,  should  .not  be  held 
to  have  accepted  either^  absolutely,  until  the  execution  of 
both  was  perfect. 

The  case  of  Branson  v.  Noyee^  (7  Wend*  188,)  is  in  ac- 
cordance with  the  principle  which  I  have  asserted.  In  that 
case  Noyes,  as  under  sheriff,  arrested  the  plaintiff,  D.  C. 
Bronson,  upon  a  capias  at  respondendum.  Bronson  applied 
to  his  brother,  H.  0.  Bronson,  to  become  bail  on  the  arrest. 
He  declined  becoming  bail,  but  told  the  sheriff  he  would  see 
the  plaintiff  forthcoming  in  the  morning.  The  sheriff  said, 
'^sign  the  bond,  and  he  will  get  some  other  person  to  sign 
with  you,  or  get  other  bail  in  the  morning ;''  upon  which  the 
two  Bronsons  signed  the  bond,  conditioned  for  the  appearance 
of  the  plaintiff,  (defendant  in  the  capias,)  on  the  return  of 
the  writw  The  sheriff  took  the  bond  and  the  plaintiff  was  suf- 
fered to  go  at  large.  A  few  days  afterwards  the  sheriff  and 
H.  0.  Bronson  called  upon  the  plaintiff  to  have  him  procure 
new  or  additional  bail,  and  failing  in  that  effort,  the  sheriff 
committed  him  to  jail ;  whereupon  the  action,  for  false  im- 
prisonment, was  brought.  On  these  facts  it  was  held,  that 
there  had  been  no  delivery  of  the  bond,  and  that  consequently 
the  plaintiff  could  not  recover.  Nelson,  J.  delivering  the' 
opinion  of  the  court  said,  ^^  There  must  be  a  delivery  as  well 
as  an  acceptance  to  give  validity  to  a  deed.  It  is  true,  the 
bond  was  delivered  to  the  defendant  at  the  time  of  its  execu- 
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tion,  but  for  what  purppee  ?  If  for  the  purposes  expressed 
therein^  then  it  would  be  valid ;  if  as  a  mere  deposit  until 
additional  security  was  obtained,  clearly  there  was  no  de- 
livery ;  and  if  an  escape  had  taken  place,  the  defendant  could 
not  have  enforced  its  obligation  for  indemnity.  The  mere 
manual  tradition  of  a  deed  by  the  grantor  to  the  grantee,  or 
obligee,  and  nothing  else,  would  be  prima  /acta  evidence  of 
a  legal  delivery,  but  not  necessarily  conclusive  and  inexplica- 
ble. The .  party  may  explain  and  rebut  the  prima  facia 
legal  effect  of  the  act.  This  is  not  impugning  the  doctrine 
applicable  to  an  escrow ;  it  is  only  allowing  a  party  to  con* 
test  the  delivery/' 

The  principle  upon  which  that  decision  rests  is  clearly  ap- 
plicable to  the  present  case,  and  I  am  of  opinion,  therefore, 
that  the  bond  and  mortgage,  prior  to  the  27th  of  March,  1655, 
had  never  taken  effect  as  delivered  instruments,  but  were  in 
the  hands  of  the  plaintiff,  awaiting  completion,  and  accept- 
ance. That  before  any  effective  delivery  took  place,  tl^e 
contract  between  the  parties  had  been  made  legal  by  the  re- 
payment of  the  usurious  premium,  and  that  the  bond  and 
mortgage  when  first  delivered  to  take  effect,  were  delivered  in 
pursuance  of  a  lawful  contract,  which  they  correctly  repre- 
sented, and  that  they  were  therefore  valid. 

The  judgment  of  the  Supreme  Court  should  be  affirmed* 

All  the  Judges  were  in  favor  of  affirmance  upon  the  ground 
last  stated  by  Ssldkn,  J.  without  passing  upon  the  q^uestion 
first  discussed. 

Judgment  affirmed. 
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Webblt^  by  his  guardian,  v.  FsB80N8.(a) 

In  an  action  for  an  assanlt  and  battery,  the  plaintiff  *b  complaints  of  pain 
and  soreness,  made  to  other  persons,  at  the  time  and  soon  after  the  com- 
mlsssion  of  the  assanlt,  ue  competent  e?idenoe  in  his  own  hehalf,  in  re- 
spect to  the  eztQnt  of  the  iijury,  in  connection  with  other  testimony. 

Appeal  from  the  Supreme  Court.  The  action  was  for  an 
assault  and  battery.  It  was  proved  that  the  defendant  kick- 
ed the  plaintiff,  a  boy  of  14  years,  in  his  side.  The  plaintiff 
immediately  complained  that  he  was  injured,  and  went  away 
with  his  hand  upon  his  side  crying.  He  left  the  defendant's, 
where  he  was  at  work  when  the  assault  occurred ;  and  the 
nex|  day  commenced  work  for  a  farmer  in  the  same  neigh- 
borhood, where  he  cradled  all  day  and  continued  to  do  good 
days'  work  regularly,  afterwards.  A  man  who  worked  with 
him  and  slept  with  him  during  this  time,  for  ikwo  or  three 
weeks,  was  allowed  to  testify,  that  when  he  slept  with  him 
he  complained  of  pain  and  soreness  in  his  right  side,  and 
said  he  could  not  sleep  on  that  side  because  it  hurt  him. 
An  objection  to  this  testimony  presents  the  only  question  in 
this  case. 

Selden,  J.  I  am  not  able  to  distinguish  this  case,  in 
principle,  from  those  of  Aveaon  v.  Lord  Kinnairdy  (6  East, 
188 ;)  Chran/  v.  Young^  (Harper,  38 ;)  and  Caldwell  v.  ilfw- 
phy^  (1  Kern.  416.)  The  declarations  in  this  case  are  a  little 
more  remote  than  in  the  previous  cases,  and  the  circumstances 
are  such  as  to  throw  more  doubt  upon  their  sincerity,  but 
their  remoteness  was  not  such  as  to  furnish  a  ground  for 
their  exclusion.  I  think  it  entirely  safe  to  leave  the  ques- 
tion to  the  jury  in  all  such  cases,  \^ether  any  and  what 
credit  shall  be  given  to  such  declarations.  As  was  said  by 
Judge  Johnson,  in  the  case  of  Qray  v.   Young^  («ttpra,) 

(a)  Decided  March  Term,  1868. 
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where)  in  an  action  on  the  warrantj  of  the  ioandnees  of  a 
dare)  the  declarations  of  the  dave  were  allowed  to  be  proved 
against  the  defendant^  ^^No  evil  can  possibly  result  from 
such  a  principle ;  for  if  unattended  by  any  external  symp- 
toms of  disease,  they  never  could  gain  credit.  Whatever 
might  be  the  declarations,  or  complaints,  no  one  would  be 
accredited  for  them,  who  exhibited  all  the  appearances  of 
robust  health  and  vigor,  without  the  most  palpable  demon- 
stratibn  of  an  existing  disease/'  The  present  case  appears  to 
me  to  illustrate  the  correctiless  of  this  reasoning.  If  the  jury 
had  given  the  least  credit  to  the  declarations  of  the  plaintiff, 
as  to  the  long  continuance  of  his  su£Gmng,  their  verdict 
would  probably  have  been  much  larger  than  it  was. 
I  think  the  judgment  should  be  affirmed. 

a 

BosEKBAKB,  J.  The  plaintiff,  in  this  case,  gave  evidence 
tending  to  show  that  the  immediate  effect  of  the  violence  to 
his  person,  inflicted  by  the  defendant,  was  to  produce  a  pain 
in  the  plaintiff's  side.  Boon  after  he  was  kicked  by  the  de- 
fendant he  came  from  the  bam  where  he  received  the  injury, 
to  the  defendant's  house,  and  as  he  went  he  walked  lame  and 
held  his  side,  and  upon  being  asked  what  was  the  matter,  he 
answered  that  the  pain  was  in  his  side.  Soon  after,  the 
plaintiff  left  the  defendant's  house  to  go  to  his  father's,  and  as 
he  walked  away  he  held  his  side  and  talked  as  if  he  were  crying. 
On  his  way  home  he  passed  the  house  of  a  witness  and  was 
crying  and  holding  his  right  side.  The  next  day  he  went  to 
one  Cherritree's  to  work,  and  remained  for  two  months, 
and  .while  there  slept  with  one  GFeeley.  The  plaintiff  was 
allowed  to  prove  by  Geeley,  notwithstanding  the  defendant's 
objection,  that  during  the  entire  two  months  the  plaintiff  in 
the  night  time  complained  of  his  right  side,  and  said  that 
he  lay  on  his  left  side  because  it  hurt  him  to  lie  upon  his 
right  side. 

The  only  question  in  the  case  is  whether  this  testimony 
was  properly  admitted.    And  that  question  seems  to  have 
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been  detennined  by  ibis  court  in  the  case  of  CaXdwell  v. 
Murphy^  (1  Eern.  416.)  There  a  witness,  not  a  physician, 
who  attended  upon  the  plainti£f  for  t^n  days  after  he  received 
the  injury  complained  of,  was  allowed  to  testify  that  during 
that  time  the  plaintiff  had  invariably  complained.  This 
testimony  was  of  the  same  nature  as  that  given  in  the  case 
under  consideration.  The  character  of  the  witnesses  in  the 
two  cases  is  precisely  the  same.  Phillips  says,  in  his  trea- 
tise on  Evidence  J  (vol,  1,  182,  Edw.  ed.)  the  representations 
of  a  patient  to  his  medicf^l  attendant  who  has  an  opportu- 
nity of  observing  whether  they  correspond  with  the  symptoms 
to  which  tUey  refer,  appear  to  be  entitled  to  greater  weight 
than  if  made  to  an  inexperienced  person,  and  to  afford 
stronger  presumption  that  they  are  genuine ;  but  that  they 
are  admissible  in  evidence,  though  made  to  another  not  a 
medical  attendant.  Oreenleaf  lays  down  the  same,  (1  GreenL 
Ev.  §  102,)  and  both  of  these  authors  say  that  when  it  is 
material  to  inquire  as  to  the  bodily  or  mental  feelings  of  a 
party,  the  usual  expressions  of  such  feelings,  made  at  the 
time  in  question,  are  in  the  nature  of  original  evidence. 
This  couf  t,  in  Caldwell  v.  Murphy^  {supra^)  held  that  such 
evidence  did  not  fall  within  the  rule  which  excludes  the 
declarations  of  a  party  in  his  own  favor ;  that  it  is  admissi* 
ble  from  the  necessity  of  the  case,  and  may  safely  be  left  to 
the  jury  in  connection  with  the  other  evidence  touchiug  the 
allied  injured  person's  condition.  Within  these  rules  the 
testimony  objected  to  was  properly  admitted. 
The  judgment  should  be  affirmed. 

All  the  other  Judges  concurring. 

Judgment  affirmed. 
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J.  Wabbxn  Tompkins  v.  George  E.  L.  Hyatt  and  others. 

It  wMj  BOW  be  regarded  as  the  eetabUshed  law  of  this  state,  that  where  a 
piuthaser  takes  possession  of  premises  under  an  agreement  to  purchase,  he 
can  not  rescind^ the  contract  withoat  surrendering  the  possession;  and  thai 
less  diligence  in  perfecting  the  title  Is  required  of  the  owner  when  the  pur- 
chaser is  in  possession  than  when  he  is  not. 

A  delay,  on  the  part  of  the  rendor,  or  his  heirs,  to  deBTer  the  deed,  for  a 
period  of  ten  years  after  the  time  fixed  by  the  contract,  famishes  no 
ground  for  a  resdssion  of  the  contract  by  the  rendee,  so  long  as  he  contin- 
ues in  the  undisturbed  possession  of  the  premises,  under  the  contract 

And  the  Tendee  can  not  recorer  back  the  purchase  money  paid,  so  long  as  he 
retains  the  possession. 

If  a  demand  of  a  deed,  upon  a  tender  of  the  purchase  money,  on  the  day  the 
contract  was  to  hare  been  performed,  will  put  the  heirs  of  the  vendor  in 
tkult,  the  subsequent  taking  possession  of  the  premises,  by  the  rendee,  and 
occupation  of  them,  will  amount  to  a  waiver  of  that  dell|ult,  as  long  as  the 
Xpndee's  possession  continues. 

But  if  the  heirs  of  the  vendor,  or  a  part  of  them,  are  infants,  and  therefore 

%capable  in  law,  at  the  time,  of  complying  with  the  demand,  the  only 

legal  course  which  the  Sendee  can  take  to  enforce  the  liability  cast  upon 

the  infknt  heirs  by  the  contract  of  their  ancestor  and  his  death,  is  to  apply 

to  the  court  to  compel  them  ipeciflcally  to  perform  the  contract. 

Where,  in  an  action  brought  by  the  vendee,  against  the  heirs  of  the  vendor, 
for  a  spedflc  performance,  the  court  made  a  decree  adjudging  that  the 
contract  ought  to  be  carried  into  effect,  and  that  it  should  be  specifically 
performed  by  the  heirs,  by  their  executing  a  deed,  upon  the  payment  of 
the  purchase  money;  HHdf  that  the  decree  was  a  final  order  or  decree 
which  disposed  of  every  question  before  the  court,  and  absolutely  con- 
cluded the  parties,  unless  they  appealed. 

SMf  td»t  that  such  decree  should  be  regarded  as  a  bar  to  a  subsequent 
action  brought  by  the  assignee  of  the  vendee,  to  rescind  the  contract  of 
purchase ;  and  that  the  court  below  erred,  in  the  subsequent  suit,  in  disre- 
garding the  previous  decree  and  in  adjudging,  in  direct  opposition  to  it, 
that  the  vendor  should  recover  back  the  purchase  money  he  had  paid,  d&c. 

If  a  vendee  takes  possession  of  the  premises,  under  the  agreement,  with 
knowledge  of  a  defect  in  the  titlO)  he  thereby  waives  all  claim  to  relief  on 
that  ground. 

He  will  also  waive  aU  clahn  to  relief  on  account  of  such  defect  of  title,  by 
assenting  to  an  order  of  the  court  directing  a  spedflc  performance  of  the 
contract  *,  and  by  his  omission  to  appeal  f^om  such  order. 

Where  a  vendee  has  occupied  the  premises,  and  enjoyed  the  undisturbed  uft 
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of  a  water  piiTilege,  for  a  period  of  oyer  twenty  yean,  he  will  be  beld  to 
have  waived  any  right  to  damages  on  account  of  a  defect  in  the  title  to 
the  water. 

Appeal  from  the  Supreme  Court.  The  leading  facts  in 
the  case  are^  that  on  the  8th  of  December,  1847,  Joseph  B. 
Hyatt  made  an  agreement  in  writing  with  Columbus  W. 
Seeley  for  the  sale  of  four  acres  of  land,  with  the  buildings 
thereon,  in  Yorktown,  Westchester  county,  for  the  sum  of 
$5000,  as  follows :  $3000  to  be  paid  on  the  1st  day  of  April, 
1848,  and  $2000  by  ^^  suffering  the  premises  to  remain 
mortgaged  as  they  now  are  to  Beth  Whitney  for  $2000.'' 
Hyatt  died  on  the  24th  of  March,  1848,  leaving  children, 
some,  of  them  infants,  and  the  agreement  unexecuted.  George 
E.  L.  Hyatt  administered,  and  presented  his  petition  to  the 
Supreme  Court,  on  the  6Ui  of  April,  1848,  for  a  specific  per- 
formance of  the  agreement,  with  Seeley's  consent  indorsed 
thereon,  that  the  prayer  of  the  petition  be  granted.  Begular 
proceedings  were  taken  under  this  petition,  and  on  the  64h 
of  June,  1848,  a  final  order  was  made  authorizing  a  convey- 
anoe  of  the  land  according  to  the  terms  of  the  agreement, 
which  order  proved  to  be  defective,  as  hereinafter  stated. 
Seeley  appeared  before  the  referee,  and  upon  the  hearing, 
when  the  order  was  made.  This  order  contained  a  provision 
that  either  of  the  parties  might  thereafter  apply  to  the  court 
for  its  aid  to  carry  the  order  into  effect.  A  deed  was  tendered 
to  Seeley  under  this  order,  and  refused.  Seeley  on  the  Ist  of 
April,  1848,  took  possession  of  the  land  and  principal  dwel- 
ling house,  and  the  family  of  Mr.  Hyatt  moved  into  an  old 
tavern  and  storehouse  on  the  premises,  where  they  lived  till 
the  20th  of  June,  1851,  when  they  moved  off  and  left  Seeley 
in  full  possession,  in  which  he  continued  till  the  sale  under 
the  judgment  in  this  action.  On  the  6th  of  April,  1848, 
Seeley  deposited  in  the  New  York  Life  Insurance  Company 
$1500,  which,  with  the  interest  at  four  per  cent,'was  paid  to 
George  E.  L.  Hyatt  on  the  1st  day  of  November,  1851,  under 
an  order  of  the  Supreme  Court,  on  account  of  the  purchase 
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money,  leaving  the  Whitney  mortgage  and  fifteen  hundred 
dollars  unpaid.  The  order  of  the  6th  of  June  was  never 
appealed  firom,  and  remained  in  full  force  when  this  action 
was  commenced.  A  motion  was  made  by  Hyatt  to  compel 
Seeley  to  perform.  Judge  EnHONns,  on  the  2d  of  October, 
184S,  directed  a  deed,  with  further  covenants,  to  be  tendered 
to  Beeley.  This  was  prepared  and  submitted  to  the  plaintiff 
in  this  suit,  (who  was  at  that  time  counsel  for  Seeley,)  on 
the  7th  of  October,  by  Mr.  Stoughton,  the  counsel  for  Hyatt, 
with  a  request  that  Hr.  Tompkins  would  surest  any  altera* 
tions  he  might  desire.  This  was  returned  on  the  23d  day  of 
October,  without  any  objection  as  to  its  fonn.  On  the  16th 
of  November  this  deed  was  tendered  to  Seeley,  who  refused 
it.  On  the  20th  of  February,  1849,  Judge  Edmonds  made 
an  order  that  Seeley  receive  the  deeds,  or  that  an  attachment 
issue.  From  this  order  Seeley  appealed  to  the  general  term, 
where  the  order  was  affirmed,  and  then  to  the  Court  of 
Appeals,  where  it  was  reversed,  upon  gronnds  that  had  never 
been  suggested  or  claimed  by  Seeley  as  an  excuse  for  declin- 
ing the  deeds.  (See  HpaU  v.  Seeley,  1  Kern.  52.)  No  in- 
terest having  been  paid  on  the  Whitney  mortgage  since  the 
premises  passed  into  Seeley's  possession,  it  was  foreclosed,  and 
the  property  was  advertised  to  be  sold  under  a  decree  in  that 
suit,  on  the  20th  of  June,  1851,  on  which  da;  Seeley  assigned 
the  contract  of  sale  and  all  his  interest  in  the  premises  to  the 
plaintiff.  The  plaintiff  then  paid  to  the  sheriff  the  judgment 
on  the  Whitney  mortg^,  principal,  interest  and  costs, 
amounting  to  the  sum  of  $2633.06.  No  demand  or  request 
was  ever  made  by  the  plaintiff  for  a  deed,  but  the  defendants, 
after  the  decision  of  the  Court  of  Appeals,  again  tendered 
Seeley  a  deed,  having  had  no  notice  of  the  assignment  to  the 
plaintiff  The  plaintiff  then  commenced  this  suit,  setting 
out  as  the  foundation  of  his  action  the  agreement  of  sale 
between  Hyatt  and  Seeley,  which  i»  recited  in  the  complaint, 
averring  its  binding  force  on  the  parties,  and  that  Seeley  had 
tried  to  perform  it,  and  praying,  among  other  things,  for  a 


350  Tompkins  v.  Hyatt.  [CL  of  Ap. 

Statement  of  Cose. 

specific  performance  of  it  The  answer  admits  the  contract 
to  be  in  full  force ;  that  the  defendants  have  in  good  fiaith 
been  making  their  best  effort  to  have  it  performed,  having  been 
always  ready  and  willing  on  their  part  to  perform  it  since  the 
order  of  June  6,  1848.  The  following  facts,  among  others, 
were  found  at  special  term,  viz :  That  such  agreement  was  on 
the  8th  of  December,  1847,  made  and  entered  into  between 
Joseph  K.  Hyatt  and  Oolumbus  W.  Seeley,  as  if  set  forth  in 
the  complaint.  That  the  said  lands  have  never  been  con- 
veyed to  the  said  Seeley  nor  to  the  plaintiff.  That  no  sufS- 
cient  deed  in  execution  or  fulfillment  of  the  said  agreement 
has  ever  been  tendered  to  them,  or  either  of  them;  that 
neither  of  them  has  waived  a  performance  thereof,  nor  any 
right  under  the  same,  and  that  no  proceedings  had  been 
instituted  since  the  above  mentioned  judgment  of  the  Court 
of  Appeals,  by  the  administrators  and  heirs  of  the  deceased, 
or  either  of  them,  for  the  performance,  in  any  court,  on  the 
23d  of  June,  1857,  (the  time  of  the  commencement  of  this  9 
action.)  Thus  finding  the  agreement  to  have  been  in  full 
force  and  effect  between  the  parties,  when  this  suit  was  com- 
menced.. Notwithstanding  this  finding,  the  decision  at 
special  term  directed  a  judgment  to  be  entered  entirely  disre- 
garding the  contract,  and  directing  a  sale  of  the  premises 
under  the  judgment  ia  this  case,  and  under  the  Whitney 
mortgage,  and  out  of  the  proceeds  to  pay  to  the  plaintiff, 
1st,  the  costs  and  allowance  in  this  suit  and  expenses  of  sale ; 
2d,  the  amount,  due  fo(  principal,  interest  and  costs  on  the 
21st  of  June,  1851,  on  the  Whitney  judgment,  and  the 
interest  thereon  to  the  time  of  payment.  These  sums  are  to 
be  paid  in  any  event,  (if  the  premises  produce  a  sufficient 
amount,)  without  any  deduction  for  the  tise  and  occupation 
by  Seeley  of  the  premises  since  April,  1848.  3d.  If  there  be 
a  surplus,  that  the  sheriff  pay  to  the  plaintiff  the  sum  of 
$1500  deposited  in  the  trust  company,  with  interest  (that  is, 
at  seven  per  cent)  from  the  6th  day  of  April,  1848,  to  the 
time  when  it  shall  be  paid,  after  deducting  therefrom  the 
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amount  which  shall  be  found  dne  for  rent,  use  and  occupation 
of  the  premises  hj  Seeley  or  the  plaintiff,  to  be  established 
on  a  reference.  This  rent  to  be  reduced  by  certain  allow- 
ances, amounting  to  $500,  for  an  icehouse  and  stone  walls 
put  on  the  premises  by  Seeley.  The  judgment  entered  upon 
this  decision  was  affirmed  by  the  general  term,  and  the  mat- 
ters therein  directed  to  be  ascertained  by  a  reference,  were 
afterwards  reported  upon  by  the  referee,  and  an  order  there- 
upon made  distributing  the  balance  of  the  purchase  money. 
The  premises  were  sold  under  the  judgment,  on  the  24th  day 
of  May,  1859,  for  $5000,  out  of  which  sum  were  paid  the 
costs  and  expenses  of  the  sale  and  of  the  action,  and  the 
amount  paid  by  the  plaintiff  upon  the  Whitney  foreclosure, 
with  interest,  leaving  a  balance  of  $393.73,  which  was  subse- 
quently distributed  in  pursuance  of  an  order  made  at  special 
term,  in  September,  1860,  as  follows :  $120  were  paid  for 
referee's  fees  in  said  accounting,  and  the  residue  paid  to  the 
plaintiff  on  account  of  the  amount  reported  due  him  upon 
the  accounting.  After  thus  receiving  the  proceeds  of  the 
entire  property,  the  plaintiff,  according  to  the  scheme  of  the 
judgment,  is  still  unpaid  the  sum  of  $605.54  on  his  claims 
against  these  defendants.  After  the  judgment  of  affirmance 
by  the  general  term,  and  pending  the  reference  as  to  the 
accounting,  the  defendants  appealed  to  the  Court  of  Appeals, 
giving  the  necessary  security  to  stay  the  execution  of  the 
judgments.  That  appeal  was  dismissed  by  this  /court,  for 
the  reason  that  the  judgment  appealed  from  would  not  be  a 
^noZ  judgment,  until  the  coming  in  of  the  report  of  the  ref- 
eree thereby  appointed  to  take  the  account.  (Reported  19 
N.  Y.  Bep.  534)  Application  was  then  made  to  the  Su- 
preme Court  by  the  defendants,  in  accordance  with  the  sag- 
gestion  of  the  Court  of  Appeals,  to  stay  the  distribution  of 
the  proceeds  of  the  sale,  until  by  the  filing  of  the  report  %he 
judgment  should  be  made  final  and  appealable.  This  appli- 
cation was  denied,  and  the  proceeds  were  paid  as  before 
stated.    The  defendants  appealed. 


352  ToMPKiNB  V.  Hyatt.  [Ct  of  Ap, 


mm 


Opinion  of  the  Court,  per  RosbkbaitSi  J. 


Samuel  E.  Lyon,  for  the  appellants. 
J.  W.  Tompkins,  reepondent^  in  person. 

9 

BoSBERAKS,  J.  The  plaintiff  shonld  have  been  compelled 
specifically  to  perform  the  contract  between  Joseph  B.  Hyatt 
and  Seeley,  the  plaintiff  ^s  assignor,  instead  of  being  allowed 
to  recover  the  payments  made  upon  and  in  pursuance  of  the 
contract,  as  if  the  contract  had  been  rescinded.  The  ground 
upon  which  the  decision  appealed  from  was  made,  relieving 
the  purchaser  and  his  assigns  from  the  obligation  to  perform 
the  contract,  and  allowing  the  plaintiff  to  recover  such  pay- 
ments and  the  value  of  improvements  made  upon  the  premises 
by  the  purchaser,  was  the  delay  on  the  part  of  the  heirs  of 
the  vendor  to  deliver  a  deed  in  fulfillment  of  the  contract  of 
their  ancestor,  for  the  period  of  nine  years,  the  vendor  having 
died  a  few  days  before  the  day  fixed  for  the  performance  of 
the  contract.  The  perfect  answer  to  this  position  is,  that  the 
purchaser,  in  pursuance  of  a  stipulation  in  the  contract,  en- 
tered into  possession  of  the  premises  contracted  to  be  sold  to 
him,  on  the  day  when  the  contract  was  to  have  been  p^- 
formed,  and  retained  such  possession  until  after  the  trial  of 
this  action,  a  period  of  over  ten  years,  during  which  time  he 
paid  the  taxes  and  insurance  upon  the  premises,  and  made 
permanent  and  valuable  improvements  thereon,  to  the  amount 
of  over  $1150.  And  the  plaintiff,  as  his  assignee,  paid  the 
mortgage  which  the  purchaser  was  to  assume  and  pay  as  a 
part  of  the  consideration  of  the  purchase,  and  during  that 
time  neither  the  purchaser  nor  the  plaintiff  insisted  upon  a 
right  to  rescind  the  contract,  either  on  the  ground  of  any  defect 
in  the  title  to  the  premises  or  any  delay  in  fulfilling  the  agree- 
ment Aside  from  any  influence  which  the  order  of  the 
Supreme  Court  of  the  date  of  June  6, 1848,  decreeing  that 
the  contract  should  be  specifically  performed,  can  have  upon 
the  case,  the  plaintiff  was  not  in  a  position  to  abandon  the 
contract,  under  the  circumstances  above  alluded  to,  nor  was 
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the  coart*  authorused  to  declare  it  reecinded,  under  the  find- 
ings  of  fact  It  may  now  be  regarded  aa  the  establiBhed  law 
of  this  Btate,  that  where  the  purchaser  takes  possession  of 
the  bargained  premises  nnder  the  agreement,  he  can  not 
rescind  the  contract  without  surrendering  the  possession ;  and 
that  less  diligence  in  perfecting  the  title  is  required  of  the 
owner  when  the  purchaser  is  in  possession  than  when  he  is 
not  In  More  ▼.  Smedburgh,  (8  Paige,  606,)  it  was  decided 
that  the  purchaser,  in  case  he  elected  to  tescind  the  contract, 
was  bound  to  giro  up  the  possession  of  the  property  which 
he  had  taken  ^possession  of  under  the  agreement;  and  that 
he  was  not  at  liberty,  after  occupying  the  premises  for  nine 
months  without  paying  any  thing  for  their  use,  to  say  to  the 
Tender,  '^Our  contractus  at  an  end,  but  I  shall  continue  ' 
to  occupy  the  premises  until  I  shall  have  no  further  use  for 
^hem."  The  Chancellor  says :  '^  Here  the  answer  insists  upon 
a  rescission  of  the  contract  before  the  complainant  had  cleared 
off  the  incumbrances  and  tendered  the  deed,  and  yet  it  is 
admitted  in  the  same  answer  that  the  purchaser  was  in  the 
occupation  of  the  premises  when  the  answer  was  put  in/' 
Again  he  says :  '^As  a  general  rule,  if  a  vendor  receives  pay- 
ment of  a  part  of  the  purchase  money  after  the  time  of  pay- 
ment fixed  by  the  agreement  has  expired,  or  if  the  vendee 
continues  in  possession  under  the  agreement  long  after  the 
time  specified  therein  for  giving  the  deed,  a  court  of  equity 
may  consider  a  strict  performance  at  the  day  is  waived/'  In 
that  case  a  specific  performance  was  denied,  and  the  decree 
was  a£Srmed  in  the  Court  of  Errors  by  an  equal  division  of 
the  court.  (26  Wend.  328.)  On  that  occasion  Bbonson,  J. 
said  that  no  adjudged  cases  could  be  found  in  which  a 
contract  was  refused  to  be  enforced  when  the  purchaser  had 
entered  into  possession  of  the  bargained  premises,  and  remained 
in  possession  at  the  filing  of  the  bill  for  specific  performance. 
In  the  case  of  Stevenson  v.  Maxwell^  (2  N.  Y.  Bep.  415,)  it 
was  said  by  Gabdineb,  J.,  *'  Upon  general  principles  I  am 
K.  Y.  B.— 28,  23 
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inclined  to  think  that  whenever  a  vendee  takes  possession  of 
premises  as  owner  under  a  contract  of  sale  of  this  description^ 
he  is  bound  to  pay  interest,  whether  the  land  is  or  is  not 
productive,  so  long  as  his  possession  is  undisturbed,  and  the 
vendor  is  not  in  default ;  and  that  the  omission  to  execute  a 
conveyance  before  demand,  and  an  offer  to  pay  the  purchase 
money  by  the  vendee,  is  not  a  default  within  the  rule/'  I 
shall  show,  hereafter,  thaf  the  tender  of  purchase  money  in 
this  case  and  demand  of  a  deed  did  not  put  the  heirs  of  the 
vendor  in  fault,  and  that  they  were  waived  by  the  vendee.  In 
the  case  of  Viele  and  others  v.  The  Troy  and  Boston  B.  B. 
Co.j  (20  N.  Y.  Bep.  184,)  the  defendant  was  to  take  posses- 
sion of  land  required  for  its  track,  and  pay  the  damages  to 
be  determined  by  three  appraisers,  within  ten  days  after  no- 
tice of  the  appraisal,  when  the  plaintiffs  were  to  give  a  good 
and  valid  deed  which  should  convey  a  title  free  from  incum-^ 
brances.  ^The  award  was  made,  and  within  thirteen  days 
afterwards  the  plaintiffs  tenderedFa  deed,  which  was  refused 
because  the  premises  were  incumbered.  The  incumbrances 
were  satisfied  within  five  days  afterwards.  Immediately  after 
the  award,  the  defendant's  workmen  commenced  work  upon 
the  land,  and  the  defendant  continued  in  possession  down  to 
the  time  of  the  trial.  Combtoce,  J.  said,  '^  Some  of  the  points 
which  have  been  urged  on  the  part  of  the  defendants  might 
be  worthy  of  a  serious  consideration,  if  they  had  not  taken 
possession  of  the  land  in  question  fdr  the  purposes  of  their 
ra'ad,  and  continued  in  occupation,  so  far  as  we  know,  to  the 
present  time.  The  defendants  were  not  entitled  to  a  nonsuit 
on  the  ground  that  an  incumbrance  existed  against  the  land 
at  the  time  a  deed  was  tendered  to  them.  The  title,  it  is 
true,  was  to  be  clear  of  incumbrance,  and  if  the  defendants 
^themselves  acted  upon  the  award  by  taking  possession  of  the 
premises,  it  may  be  that  they  could  resist  a  specific  perform- 
ance on  the  ground  that  the  condition  precedent  was  not 
strictly  performed  on  the  part  of  the  plaintiffs. .  Such  a  ques- 
tion need  not  be  examined.     The  incumbrance  wa^  st^tisfied 
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eight  days  after  the  deed  was  tendered,  and  although  this  was 
after  the  time  when  a  clear  title  was  to  have  been  made  ac* 
cording  to  the  terms  of  the  sabmission,  yet  the  defendants, 
by  their  own  conduct,  lost  the  right  of  insisting  upon  such 
ground  of  defense.  If  they  were  not  content  with  the  title 
offered  to  them,  they  should  have  specified  the  objection,  and 
given  up  the  possession  of  the  land.''  And  a  similar  answer 
must  be  given  to  another  objection  prominently  urged  onihe 
argument  before  us.  '^  The  defendants  offered  to  show  that 
the  abitrators  allowed  to  be  proved,  and  took  into  considera- 
tion, one  or  more  items  not  embraced  in  the  submission,  and 
which  could  not  legally  form  any  part  of  the  sum  to  be  paid 
to  the  plaintiffs  as  a  compensation  for  their  land.  It  appears 
that  both  parties  attended  and  were  heard  before  the  arbitra-* 
tors,  and  the  fact  is  not  found,  nor  is  it  pretended,  that  the 
defendants  took  and  retained  possession  of  the  land  in  ignore 
ance  of  the  irregularities  which  they  offered  to  prove.  lu 
such  circumstances  they  can  not  reject  the  award,  even  if  it 
could  be  otherwise  impeached,  for  misconduct  or  excess  of 
power.  If  they  intended  to  deny  the  validity  of  the  decision, 
they  should  have  kept  away  from  the  premises,  or  proceeded 
in  some  other  manner  to  acquire  the  title.  They  did  neither 
of  these  things,  and  having  taken  and  appropriated  the  land 
with  no  other  right  to  it  than  such  as  they  took  under  the 
submission  and  award,  they  are,  on  the  plainest  principles, 
estopped  from  interposing  a  defense  of  this  nature.''  .  And 
Groveb,  J.  said,  ''  The  defendant  havipg  taken  possession  of 
the  Jand,  and  continued  such  possession  up  to  the  trial  of 
the  cause,  could  not  insist  upon  the  failure  of  the  plaintiff 
to  tender  a  deed  conveying  to  it  an  unincumbered  title  with- 
in the  time  limited  by  the  agreement.  Such  failure  consti- 
tuted no  defense  to  the  agreement,"  In  Gale  v.  Nixon^ 
'  (6  Cowen,  445,)  which  was  an  action  for  the  recovery  of  the 
purchase  money,  and  the  vendor  had  failed  to  deliver  a  deed 
within  the  time  prescribed  by  the  agreement,  the  vendor  hav- 
ing taken  possession  pursuant  to  the  terms  of  the  agreement, 
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and  retained  it  to  the  time  of  trial,  it  wias  held  not  to  be 
material  that  the  deed  was  not  tendered  on  the  day  fixed  by 
the  contract.  Butherlakd,  J.  said:  "The  defendants  were 
in  possession  of  the  land.  They  do  not  offer  to  deliver  np 
the  possession  and  rescind  the  contract,  but  seek  to  retain 
the  land  and  avoid  paying  the  stipulated  price.  This  they 
can  not  do.  They  must  either  avoid  the  contract  in  toto,  or 
else  perform."  In  Waters  v.  Travis,  (9  John.  467,)  twelve 
years  had  elapsed  after  the  time  fixed  by  the  agreement  for 
the  delivery  of  a  deed,  during  which  time  the  purchaser  had 
been  in  possession  of*  the  bargained  premises.  Spencbb,  J., 
delivering  the  unanimous  opinion  of  the  Oourt  of  Errors^ 
said :  "  The  lapse  of  time  in  a  case  like  the  present,  where 
no  material  inconvenience  has  been  suffered  by  the  appellant, 
can  be  urged  only  on  the  ground  that  the  agreement  has  lain 
dormant,  and  that  this  is  evidence  of  the  abandonment  of 
it  by  the  parties.  Here  has  been  a  continued  possession  on 
the  part  of  the  respondent  from  the  period  of  the  agreement 
to  this  time,  not  as  tenant  liable  to  rent,  but  as  holding  under 
the  agreement.  The.  continuance  of  the  possession  by  the 
tacit  consent  of  the  appellant  was  a  constant  and  continued 
affirmance  on  the  part  of  the  appellant,  that  the  holding  was 
under  the  agreement.  This  is  irresistible  evidence  that  the 
agreement  was  not  abandoned  by  the  parties,  and  their  con- 
duct was  such  as  to  leave  no  doubt  that  they  both  looked  to 
the  future  performance  of  it.  The  fair  and  natural  interpre- 
tation- of  the  act  of  {)ossession  is,  that  it  was  because  this 
agreement  had  been  entered  into  and  was  expected  by  both 
parties  to  be  performed."  These  authorities  are  sufficient  to 
show  that  the  delay,  on  the  part  of  the  vendor  or  his  heirs, 
to  deliver  the  deed  for  a  period  of  ten  years  after*  the  time 
fixed  by  the  contract,  furnished  no  ground  for  a  rescinding 
of  the  contract  by  the  vendee  so  long  as  he  continued  in  the 
undisturbed  possession  of  the  premises  under  the  contract ; 
and  that  the  vendee  could  not  recover  the  purchase  money 
paid,  so  long  as  he  retained  the  possession.  '  If  the  demand 
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of  a  deed,  upon  a  tender  of  the  purchase  money,  on  the  day 
the  contract  was  to  have  been  performed,  put  the  heirs  of  the 
vendor  in  default,  the  subsequent  taking  possession  of  the 
premises  by  the  vendee  and  occupation  of  them,  amounts  to 
a  waiver  of  that  default,  as  long  as  the  vendee's  possession 
continues.  But  the  demand  did  not  put  the  heirs  of  the 
vendor  in  fault.  It  was  made  of  parties  who  were  incapable 
in  law,  at  the  time,  of  complying  with  the  demand.  Two  of 
the  heirs  of  the  vendor  were  then  infiEUits.  They  could  not 
alien  the  lands.  They  could  neither  assent  or  dissent  to  the 
demand.  The  only  legal  course  which  the  vendee  could  take 
to  enforce  the  liability  cast  upon  these  infants  by  the  con- 
tract of  their  ancestor  and  his  death,  was  to  apply  to  the  court 
to  compel  them  specifically  to  perform  the  contract.  (2  B.  S. 
5th  ed.  275,  §§  97  and  99.)  The  adult  heirs  were  not  put  in 
default  by  the  demand.  Two  of  them  were  not  present  when 
the  demand  was  made.  Those  who  were  present  proposed  to 
prepare  a  deed  in  a  few  weeks,  and  this  was  assented  to  by 
the  vendee.  All  of  the  adult  heirs  subsequently  offered  to 
comply  with  the  demand  by  tendering  a  deed  in  pursuance 
of  the  order  of  the  court,  bearing  date  the  6th  of  June,  1848, 
which  was  obtained  upon  the  joint  application  of  the  adult 
heirs  and  the  vendee.  The  deed,  with  the  covenants  of  the 
adult  heirs,  was  certainly  unobjectionable,  so  far  as  related  to 
the  interest  which  had  descended  to  them.  But  if  these 
views  are  not  correct,  the  taking  and  continuing  in  possession 
of  the  bargained  premises  after  the  demand  was  made,  with- 
in the  authorities  referred  to,  was  a  waiver  of  any  default  by 
reason  of  the  demand  not  beingcomplied  with. 

I  am  also  of  the  opinion  that  the  order  of  the  6th  of 
June,  1848,  should  be  regarded  as  a  bar  to  the  plaintiff's 
action.  It  is  an  adjudication  in  relation  to  the  subject  of 
this  action  made  in  a  proceeding  to  which  the  vendee  was  a 
party.  As  was  held  by  this  court  in  the  case  of  Syatt  v. 
Sedetfy  (1  Kern.  52,)  it  was  a  final  order  whicb  disposed  of 
every  question  before  the  court  and  absolutely  concluded  the 
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parties,  unless  they  appealed.  It  adjudged  that  the  contract 
ought  to  be  carried  into  effect,  and  that  it  should  be  specifi- 
cally performed.  It  decreed  th^t  nine  of  the  eleveii  heirs  of  « 
the  vendor  should  execute  and  deliver  a  conveyance  of  all 
their  interest  in  the  bargained  premises,  and  that  upon  re- 
ceiving that  deed  the  vendee  should  pay  the  sum  of  $3000, 
and  assume  the  payment  of  the  Whitney  mortgage  and  inter- 
est ;  provided  that  either  of  the  parties  to  the  proceeding 
might  apply  to  the  court  for  its  aid  to  carry  that  order  into 
effect.  Assuming  that  the  conveyance,  directed  by  the  order 
to  be  given,  would  not  convey  a  perfect  title  to  the  bargained 
premises  to  the  vendee,  still  the  ofder  was  valid  so  far  as  it 
adjudged  that  a  specific  performance  should  be  decreed,  and 
as  to  the  direction  that  some  of  the  heirs  of  the  vendor 
should  convey,  and  as  to  its  final  provision  authorizing  either 
of  the  parties  to  the  proceeding  to  apply  to  the  court  for  its 
aid  to  carry  the  order  into  effect.  That  provision  was  suffi- 
cient to  enable  the  vendee  to  obtain  the  interest  in  the  prem- 
ises of  the  two  remaining  heirs  of  the  vendor.  The  omission 
of  their  names  was  doubtless  a  clerical  error,  which  would 
have  been  corrected  upon  motion.  The  defendants  rely  upon 
this  order  in  their  answer  as  being  still  in  force,  and  it  is 
found  by  the  court  to  have  been  made.  It  has  never  been 
appealed  from.  The  decision  of  the  court,  in  relation  to  the 
subsequent  proceedings  taken  to  enforce  the  order  of  the  ^th 
'  of  June,  1848,  do  not  affect  that  order.  The  parties  shoidd 
have  proceeded  upon  and  under  that  order  to  effect  the  specific 
performance  of  the  agreement.  The  rights  of  all  parties 
could  have  been  protected  by  such  proceedings. 

The  court  erred,  in  the  case  under  consideration,  in  disre- 
garding the  order  of  the  6th  of  June  and  adjudging  in  direct 
opposition  to  it,  that  the  agreement  should  be  rescinded  and 
that  the  plaintiff .  should  recover  the  purchase  money  paid 
upon  it  and  the  money  paid  on  the  Whitney  mortgage,  which 
the  order  adjudged  that  the  vendee  should  assume  and  pay. 

The  plaintiff  alleges  in  hi^  complaint  that  at  the  time  he 
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made  the  purchase  the  premises  were  supplied  with  water,  by 
conducting  the  same  from  a  spring  on  the  lands  of  an  adjoin- 
ing owner.  That  the  vendee  believed  Hyatt  had  a  legal 
right  to  the  water  of  the  spring  and  to  conduct  it  as  it  was 
then  conducted;  that  this  privilege  was  of  great  value  to 
the  premises,  but  that  after  Hyatt's  death  he  had  discovered 
that  Hyatt  had  only  a  verbal  license  thus  to  use  the  water, 
which  could  at  any  time  be  revoked,  and  he  asks  damages  to 
the  amount  of  $500  for  failure  of  title  to  the  water.  The 
defendants  denied  the  allegation  that  the  water  privilege  was 
of  great  value  to  the  premises,  and  no  evidence  was  given  on 
that  point,  nor  is  there  any  finding  in  relation  to  it.  From 
the  facts  appearing  in  the  case  and  the  allegations  in  the 
pleadings,  neither  the  plaintiff  nor  Seeley  were  entitled  to 
any  relief  on  the  ground  of  want  of  title  in  Hyatt  to  the 
water,  and  the  pipes  by  which  it  was  conducted.  For  aught 
that  appears  in  the  complaint,  Seeley  knew  of  the  defect  of 
title  before  he  took  possession  of  the  premises  under  the 
agreement.  It  is  alleged  that  he  made  the  discovery  of 
Hyatt's  want  of  title  after  the  death  of  Hyatt,  which  occur- 
red a  week  before  the  time  for  fulfilling  the  contract  and  the 
day  Seeley  took  possession.  Seeley  did  not  testify  where  he 
acquired  his  knowledge  of*  this  defect  of  title.  He  made  the 
same  omission  in  his  affidavit  to  obtain  a  rehearing  of  the 
order,  which  was  finally  reversed  by  this  court.  The  infer- 
ence is  fair,  from  these  circumstances,  that  he  had  such  knowl- 
edge on  the  day  the  contract  was  to  have  been  fulfilled; 
and  if  so,  he  waived  all  claim  to  relief  on  that  ground,  by 
taking  possession  of  the  premises.  He  also  waived  it  by 
assenting  to  the  order  of  the  6th  of  June,  and  by  his  omis- 
sion to  appeal  from  thai  order.  It  may  be  that  the  court, 
at  an  earlier  day,  would  have  relieved  the  vendee  upon  satis- 
factory evidence  that  he  was  mistaken  in  the  effect  of  that 
order,  and  that  the  loss  or  danger  of  loss  of  the  water  priv- 
ilege materially  affected  the  value  of  the  premises.  But 
after  so  long  a  delay,  during  which  time  the  vendee  occupied 
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the  premises,  and  for  aaght  that  appean  enjoyed  the  nndis* 
turbed  use  of  the  water  as  it  was  accustomed  to  run  since 
1838,  a  period  of  over  twenty  years,  the  vendee  and  the 
plaintiff  should  be  held  to  have  waived  any  right  to  dam- 
ages on  account  of  the  defect  of  title  to  the  water. 

The  judgment  in  this  case  should  be  reversed,  the  parties 
should  be  restored  to  the  condition  which  they  occupied 
when  this  action  was  commenced,  and  the  pkintiff*  should 
be  directed  to  take  proceedings  under  the  order  of  the  6th 
of  June,  1848,  to  perfect  his  title  to  the  premises. 

Wbiqht,  Davibs  and  Balcom^  JJ.  concurred. 

Sbldxk  and  Emott,  JJ.  were  for  affirming  the  judgment. 
Marvin,  J»  was  in  doubt. 

Judgment  reversed. 


Fbxdebiok  a.  Gonklikg  and  others  v.  Chesteb  F.  Shellet, 

Sheriff,  &c. 

A  chattel  ttortgai^e  of  "  all  the  dry  goods,  boots  and  shoes,  millinery  goods, 
and  gentlemen's  ftumishing  goods  and  stock  in  trade  now  in  the  store  occa- 
pied  by"  the  mortgagors,  la  neither  Araudolent  on  its  face  nor  inTalid  by 
reason  of  the  generality  and  indeflniteness  of  the  description. 

It  can  be  rendered  sufficiently  definite  by  evidence  of  the  facts  as  to  the 
goods  in  the  store  at  the  time,  and  will  convey  whatever  in  fact*  answers 
the  description. 

An  agreement  between  a  mortgagor  and  mortgagee  of  chattels  that  the 
former  shall  continue  in  possession,  and  that  while  thus  in  possession,  he 
shall  sell  the  goods,  from  time  to  time,  and  pay  over  the  proceeds  to  the 
latter,  is  not  unlawAil,  or  fraudulent  j9«*  m. 

But  in  such  a  case  the  mortgagee  makes  the  mortgagor  his  agent,  and  the 
latter's  dealing  with  the  property,  under  the  agreement  constituting  him 
such,  must  be  considered  as  the  act  of  an  agent  and  not  of  a  mortgagor, 
and  will  affect  his  principal  accordingly. 

And  the  sales  made,  and  proceeds  received  by  the  mortgagor,  under  such  aa 
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antagement,  ihoiild  be  mppUed  in  payment  and  latisfacUon  of  Um  mori* 
gt^\  whether  the  money  Ib  erer  actually  paid  oyer  to  the  mortgagee, 
or  not. 

This  was  ati  action  of  replevin.  The  plaintifb  claimed 
the  property  by  virtue  of  a  chattel  mortgage  made  to  them 
February  28, 1857,  by  Peter  M.  J;  Mitchell  and  James  H. 
Dewey,  and  the  defendant  jnistified  his  taking  the  property 
as  sheriff,  by  executions  upon  judgments  against  Mitch- 
ell &  Dewy.  At  the  trial  the  plaintiffs  introduced  the 
mortgage.  The  property  was  described  as  "all  the  dry 
goods,  boots  and  shoes,  millinery  goods,  and  gentlemen's 
furnishing  goods  and  stock  in  trade  now  in  the  store  occu- 
pied by  the  said  parties  of  the  first  part,  at  the  village  of 
Kiagara  city."  The  mortgage  recited  the  indebtedness  of 
the  mortgagors  to  the  mortgagees,  and  conveyed  the  property 
for  securing  the  payment  thereof.  The  condition  was  for  the 
payment  of  $2134.27  in  three  month^  with  interest.  In 
case  of  non-payment,  the  mortgagees  were  authorized  to  take 
possession,  sell  &c.  8o  also  if  the  mortgagees  considered 
themselves  unsafe,  they  might  take  possession  and  sell  even 
before  it  was  due.  The  defendant  objected  to  the  mortgage 
for  insufficiency  of  description.  The  objection  was  overruled 
and  the  defendant  excepted.  The  plaintiffs  gave  evidence 
of  an  agreement  between  their  agent  and  the  mortgagors, 
that  the  latter  should  sell  the  goods  and  remit  the  proceeds 
to  the  plaintiffs.  It  was  proved  that  the  mortgagors  had  sold 
more  than  enough  property  to  satisfy  the  mortgage  debt, 
and  applied  it  to  other  claims,  and  there  was  conflicting  evi- 
dence as  to  the  consent  of  the  plaintiffs  to  such  application. 
The  judge  was  requested  to  charge  that  the  mortgage  was 
void  for  uncertainty  in  its  description  of  property.  He  de- 
clined, and  the  defendant  excepted.  He  was  requested  to 
charge  that  the  agreement  that  the  mortgagors  might  sel), 
being  then  in  possession,  made  the  mortgage  void.  He  de- 
clined, and  left  the  question  of  good  faith  to  the  jury.    The 
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defendant  excepted.  He  was  requested  to  charge  that  if 
sales  had  been  made  by  the  mortgagors  to  an  amount  sufficient 
to  satisfy  the  mortgage^  the  plaintiffs  could  not  recover.  He 
declined  and  the  defendant  excepted.  The  plaintifGs  had  a 
verdict  and  judgment,  which  was  reversed  upon  appeal,  and 
a  new  trial  ordered.  From  the  order  granting  a  new  trial 
I  the  plaintiffs  appealed  to  this  court  and  stipulated. 

\  Emott,  J.  The  case  of  Oardner  v.  McEwen  (19  N.  T. 
Bep.  123)  is  in  point  to  show  that  the  mortgage  held  by  the 
plaintiffs  was  neither  fraudulent  on  its  face  nor  invaUd  by 
reason  of  the  genierality  and  indefiniteness  of  the  descrip- 
tions. It  was  a  mortgage  of  '^all  the  dry  goods,  boots  and 
shoes,  miUinery  goods,  and  gentlemen's  furnishing  goods  and 
stock  in  trade  then  in  the  store  occupied  by''  the  mortgagors. 
This,  although  general,  could  be  rendered  sufficiently  defi- 
nite by  evidence  of  the  facts  as  to  the  goods  in  the  store  at 
the  time,  and  would  convey  whatever  in  fact  answered  the 
.  description. 

f  Where  a  mortgage  contains  a  clause  permitting  the  mort- 
gagor not  only  to  remain  in  possession,  but  to  dispose  of  the 
mortgaged  property  at  his  discretion  and  apply  the  proceeds 
y  to  his  own  benefit,  it  will  be  void  as  a  fraud  upon  creditors. 
{Edgdl  V.  Harty  5  Seld.  213.)  Where  such  agreement  is  made 
between  the  parties,  outside  of  the  mortgage  but  at  the  time 
of  its  executian,  I  should  be  inclined  to  agree  with  the  idea  ex- 

f  pressed  by  Judge  Denio  in  EdgeU  v.  Hart,  and  in  Oardfier  v. 
McEtven,  that  it  would  invalidate  the  instrument,  in  the  same 

r  manner  as  if  it  were  written  in  its  provisions.  At  all  events 
it  would  be  irresistible  evidence  of  a  fraudulent  purpose.  But 
this  case  differs  from  those  in  the  very  material  fact  that 
here  the  agreement  was  that  the  mortgagors,  while  permitted 
to  continue  in  possession,  might  sell  the  mortgaged  property, 
not  for  their  own  benefit,  but  for  the  mortgagees,  accounting 
to  them,  and  applying  the  proceeds  of  their  sales  to  the  sat- 
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isfiaction  of  the  debt  which  the  nu)rtgage  was  given  to  secura 
It  was  to  be  implied  from  the  opinion  in  Ford  v.  WUliamSy 
(3  Kern.  577,)  and  was  expressly  decided  in  the  same  case 
in  24  N.  Y.  Bep.  359,  that  such  an  agreement  is  not  unlaw- 
ful or  fraudulent  per  ee.  It  is,  I  think,  in  this  case  open  to 
no  such  exception.  The  agreement  is,  first,  that  the  mort- 
gagors should  continue  in  possession ;  and  next,  that  while 
they  did  so  continue,  they  should  sell  the  goods  from  time  to 
time  and  pay  over  the  proceeds  to  the  mortgagees.  The 
continuance  in  possession  of  the  mortgagors  is  evidence  of 
fraud,  by  the  statutes,  and,  unexplained,  is  conclusive^  But 
that  is  a  question 'of  fact,  and  was  properly  submitted -to  the 
jury.  The  further  agreement,  that  while  so  in  possession 
they  should  make  sales  of  the  property  for  the  benefit  of 
the  mortgagees,  was  simply  creating  them  agents  to  do  what 
the  statutes  and  public  policy  require  mortgagees  themselves 
to  do,  or  to  excuse  themselves  for  not  doing,  viz.  to  make 
immediate  and  direct  application  of  property  of  this  descrip- 
,tion  when  it  is  mortgaged,  to  the  payment  of  the  debt.  If 
the  retention  of  the  possession  by  Mitchell  &  Dewy  is  ex- 
plained and  excused  as  consistent  with  good  faith,  which  we 
must  assume  upon  the  verdict  of  the  jury  to  be  the  fact, 
sales  by  them  for  the  benefit  of  the  mortgagees  and  in  satis- 
faction of  the  debt,  were  neither  a  fraud  nor  an  injury  to 
other  creditors,  but  the  contrary.  # 

But  the  Supreme  Court  reversed  the  judgment,  and  order- 
ed a  new  trial  in  this  case,  on  the  ground  that  the  sales  made 
and  proceeds  received  by  the  mortgagors,  under  such  an 
arrangement  between  them  and  the  mortgagees,  should  have 
been  applied  in  payment  and  satisfaction  of  the  mortgage, 
whether  the  money  was  ever  actually  paid  over  to  the  mort- 
gagees or  not.  In  this  I  think  they  were  right.  Such  an 
^agreement  made  the  mortgagors  agents  of  the  mortgagees. 
Their  possession  and  their  sales  were  in  e£fect  those  of  the 
mortgagees^    It  was  as.  if  the  latter  had  taken  possession 
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and  placed  a  third  person  in  charge  as  agent  to  sell  and  ao- 
connt  to  them.  They  could  not  hare  escaped  from  crediting 
on  their  indebtedness  the  proceeds  of  sales  made  by  such^n 
agent,  because  he  had  fraudulently  or  dishonestly  misapplied 
or  employed  the  money.  As  far  as  this  part  of  the  transac- 
tion was  concerned,  Mitchell  &  Dewy  were  the  agents  and 
not  the  debtors  or  mortgagors  o£  the  plaintiffs,  and  their  acts 
must  be  regarded  accordingly.  The  case  does  not  resemble 
that  of  a  mortgagor  of  real  estate  who  receives  the  rents 
and  profits  under  an  agreement  to  pay  them  over  to  the 
mortgagee.  The  mortgagee  of  lands  has  no  fixed  real  right 
or  title  to  their  rents  and  profits,  and  could  not  be  charged 
with  them  if  the  mortgagee  should  voluntarily  agree  to  ac- 
count for  them  and  then  fail  to  perform  his  agreement. 

It  is  true  that  the  execution  creditors  pan  only  levy  upon 
the  interest  of  the  mortgagee  in  the  goods.  But  the  extent 
or  amount  of  that  interest  depends  upon  the  amount  due 
upon  the  mortgage.  '  All  that  remains  after  satisfying  the 
mortgage  belongs  to  the  mortgagor,  and  is  subject  to  the  ex- 
ecutions, and  must  be  applied  upon  the  judgments  in  the 
sheriff's  hands.  It  is  not  a  question  between  the  mortga- 
gagees  and  the  mortgagors,  who  of  course  could  not  take 
advantage  of  their  own  wrong,  and  who  remain  liable  to  the 
plaintiffs  for  the  money  received  and  misapplied  by  theuL 
But  ihe  question  here  is  between  the  mortgagees  and  other 
creditors  who  have  obtained  a  lien  or  an  inter^  in  the  mort- 
'gaged  property  after  the  satisfaction  of  the  mprtgage.  The 
mortgagees  have  made  the  mortgagors  their^agents,  and  their 
dealing  with  the  property  under  the  agreement  constituting 
them  such,  must  be  considered  as  the  acts  of  agents  and  not  of  ' 
mortgagors,  and  will  affect  their  principals  accordingly.  The 
imoneys  received  by  them  from  sales  were  in  legal  effect  receiyed 
by  the  mortgagees,  not  because  the  sales  were  a  fraud  upon  their 
.creditors,  but  because  they  were  made  by  authority  and  for 
the  benefit  of  the  mortgagees,  and  the  mortgagors  in  making 
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them  may  be  looked  upon  simply  as  their  agents^  as  third 
persons  would  have  been. 

X  agree  with  the  view  taken  by  the  Supreme  Court  of 
this  part  of  the  case.    Their  order  should  be  affirmed. 

« 

Datibs,  J«  read  an  opinion  in  &vor  of  reversal 

All  the  other  Judges  concurring  with  Ehott,  J., 

Judgment  affirmed. 


Smith  Elt  v.  Gsoegs  Cookk  and  others. 

Where  the  defendaiit  in  a  suit,  after  the  commencement  thereof,  and  preti- 
ons  to  the  trial,  made  an  agreement  with  his  attorneys  that  his  costs,  to 
be  recorered  in  that  action,  were  to  belong  to  said  attorneys ;  and  after  a 
Judgment  had  been  recoTered  by  him,  for  costs,  in  that  action,  he  assigned 
the  Jadgment  to  his  said  attorneys ;  HeU  that  the  agreement  was  good  and 
Talid ;  that  the  assignment  passed  to  the  attorneys  the  costs  and  Jadg- 
ment; and  that  the  plaintiff  in  the  suit  had  no  right  to  set  off,  against 
anch  Judgment,  to  the  pr^udice  of  the  attorneys*  rights,  a  Judgment  pre- 
lionsly  recovered  by  him  against  the  defendant. 

When  the  affidavit  annexed  to  the  petition  of  an  insolvent,  in  proceedings^ 
under  the  two-thirds  act  was  not  sworn  to  by  him  before  the  Judge,  nor 
subscribed  by  the  judge  prior  to  granting  the  order  for  the  creditors  to 
appear  and  show  cause ;  Seld  that  there  was  a  fatal  defect  in  the  proceed- 
ings, which  rendered  the  assignment  and  discharge  void,  for  want  of  Juris- 
diction in  the  officer ;  and  that  a  subsequent  verification  of  the  petition 
would  not  cure  the  defect. 

A  Judgment  by  confession  was  entered  upon  the  following  statement  of  the 
nature  of  the  indebtedness:  1.  The  sum  of  fl500  for  cash  borrowed  of 
the  plaintiff  from  time  to  time,  for  which  he  held  the  note  of  the  defend- 
ant, dated  dc<c.  2.  That  the  plaintiff  had  assumed  for  the  defendant  the 
payment  of  f  2000,  for  which  the  latter  had  given  the  former  his  two  notes 
f6r  $1000  eaqii,  payable  &c.  ffeid  that  this  statement  conformed  to  the 
raquirements  of  the  code. 

Appeal  from  a  jadgment  of  the  New  York  Common 
Pleas.    The  action  was  brought  to  compel  the  defendant 
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Cooke  to  set  off  and  allow  a  judgment  recovered  by  him 
against  the  plaintiff^  upon  a  judgment  which  the  plaintiff 
had  previously  recovered  against  Cooke,  to  a  much  larger 
amount.  The  facts  found  by  the  judge  who  tried  the  cause 
ate :  1st.  That  on  or  about  the  29th  day  of  November,  1850, 
the  defendant  George  Cooke  confessed  a  judgment  in  favor  of 
the  plaintiff,  Smith  Ely,  for  the  sum  of  $3550,  and  that 
there  was  due  thereon  to  the  plaintiff  the  sum  of  $1555, 
and  interest  from  the  15th  day  of  May,  1851.  [This  con- 
fession was  accompanied  by  the  following  statement  of  the 
nature  of  the  indebtedness :  ''The  defendant  has,  from  time 
to  time,  borrowed,  of  the  plaintiff  money,  and  there  is  now 
due  to  the  plaintiff  from  the  defendant  the  sum  of  fifteen 
hundred  dollars  for  cash  borrowed,  for  which  the  plaintiff 
holds  the  note  of  defendant,  bearing  date  the  12th  day  of 
November,  1850,  and  payable  six  months  after  date.  The 
plaintiff  has  assumed  for  the  defendant  the  payment  of  the 
sum  of  two  thousand  dollars,  for  which  the  defendant  has 
given  to  the  plaintiff  two  notes  made  by  said  defendant  of 
one  thousand  dollars  each ;  one  payable  in  sixty  days  from 
the  12th  of  November  aforesaid,  and  the  other  in  ninety 
days  from  said  date."]  2d.  That  the  defendant  George 
Cooke,  on  the  29th  day  of  October,  1856,  recovered  a  judg- 
ment in  the  Supreme  Court  of  this  state  in  an  action  pend- 
ing therein,  wherein  Smith  Ely  was  plaintiff  and  George 
Cooke,  Joel  W.  Foot  and  Thomas  Gross  were  defendants, 
against  the  said  Smith  Ely,  the  plaintiff  in  this  action,  for 
the  sum  of  $382.42,  being  for  costs  in  that  action.  [That 
action  was  brought  by  Ely,  against  Cooke,  Foot  and  Gross, 
to  set  aside  a  voluntary  assignment  made  by  Cooke  to  Foot 
and  Gross.]  3d.  That  on  or  about  tha  12th  day  of  Septem- 
ber, 1851,  the  said  George  Cooke,  as  an  insolvent,  presented 
his  petition  to  Frederick  A.  Tallmadge,  then  recorder  of  the 
city  of  New  York,  for  a  discharge  from  his  debts,  under  the 
the  statute  commonly  called  the  two-third  act,  and  that 
such  proceedings  were  afterwards  had  in  said  matter ;  that  on 
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the'  Slst  daj  of  December  the  said  recorder  granted  to  the 
said  George  Cooke  a  discharge  from  his  debts.  That  the 
affidavit  annexed  to  the  petition  of  the  said  insolvent  was 
not  sworn  to  by  said  petitioner  before  the  recorder,  nor  sub- 
scribed by  the  recorder  prior  to  granting  the  order  for  the 
creditors  to  appear  and  show  cause  why  the  discharge  should 
not  be  granted.  4th.  That  after  the  commencement  of  the 
said  action,  in  which  the  judgment  in  favor  of  George  Cooke 
against  Smith  Ely  was  rendered,  and  after  the  answer  was 
put  in  and  before  any  trial  therein,  an  arrangement  and  agree- 
ment was  made  between  the  said  George  Cooke  and  the 
defendants  J.  &  B.  H.  Sherwood,  his  attorneys  in  that  action, 
by  which  the  costs  of  said  defendant,  to  be  recovered  in  that 
action,  were  to  belong  to  the  said  attorneys,  and  that  after 
said  judgment,  and  on  the  6th  day  of  November,  1856,  said 
George  Cooke  assigned  such  judgment  to  the  defendants 
Sherwood.  And  thereupon  the  said  judge  found  as  conclu- 
sions of  law  r  1.  That  the  discharge  granted  by  the  recorder 
to  the  defendant  George  Cooke  was  void,  for  want  of  jurisdic- 
tion. 2.  That  th<>  judgment  in  favor, of  Smith  Ely  against 
the  defendant  George  Cooke  was  a  good  and  valid  judgment, 
subsisting  against  the  said  Cooke  to  the  extent  of  $1555  and 
interest.  3.  That  the  agreement  made  between  the  said 
defendant  Cooke  and  the  defendants  Sherwood,  his  attor- 
neys, and  the  assignment  of  said  judgment  to  them,  were 
good  and  valid,  and  passed  thereby  to  said  defendants  Sher- 
wood the  costs  and  judgments  recovered  therefor  in  favor  of 
the  defendant  Cooke  against  the  said  plaintiff  Smith  Ely. 
4.  That  the  plaintiff,  by  reason  of  said  agreement  between 
the  defendant  Cooke  and  his  attorneys  Sherwood,  in  this 
action,  had  no  right  to  set  off  the  amount  of  his  said  judg- 
ment, or  any  part  thereof,  recovered  in  bis  favor,  against 
said  George  Cooke,  against  said  judgment  recovered  in 
favor  of  Cooke  against  Smith  Ely.  Judgment  was  given, 
at  the  special  term,  in  favor  of  said  Sherwoods,  dismissing 
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complaint  as  to  them  with  costs,  and  judgment  against  said 
George  Oooke  for  the  costs  of  said  action.  And  on  appeal 
to  the  general  term  of  the  New  York  Common  Pleas  the 
judgment  as  to  the  Sherwoods  was  affirmed  and  that  as  to 
George  Cooke  was  reversed,  and  the  complaint  as  to  him 
was  also  dismissed  with  costs,  (a)  The  plaintiff  therenpon 
appealed  to  this  court. 

0.  Bainhridge  Smith,  for  the  appellant. 

L  This  court  having  held  that  a  judgment  by  confession 
is  valid  as  between  the  parties,  though  the  statement  on 
which  it  is  founded  is  insufficient,  and  the  court  below  hav- 
ing  held  otherwise,  so  much  of  the  judgment  of  the  general 
term  reversing  the  judgment  of  the  special  term  should  be 
reversed.  {Miller  v.  EarUy  24  N.  Y.  Rep.  110  j  Neuabaum 
V.  Keim,  Id.  325 ;  see  Ely  v.  Cooke,  2  Hilt.  406-421.)  1.  The 
statement  on  which  the  judgment  was  entered  is  sufficient. 
{Hopkins  v.  Nelson,  24  N.  Y.  Rep.  518 ;  Neusbaum  v.  Keim, 
Id.  325 ;  Frdigh  v.  Brink j  22  id.  418 ;  Lpnning  v.  Carpen- 
ter,  20  id.  447.)  2.  The  judgment  was  not  in  issue,  and  by 
the  pleadings  its  validity  is  admitted. 

II.  The  discharge  procured  by  the  defendant  Cooke  under 
the  two-third  act  is  void,  for  the  defect  in  the  affidavit  above 
stated.  The  officer  who  granted  it  acquired  no  jurisdiction. 
(2  R.  8.  p.  17,  §  7 ;  Small  v.  Wheaton,  4  E.  D.  Smith,  306 ; 
Rusher  v.  Sherman,  28  Barb.  416 ;  Stanton  v.  Ellis,  16  id. 
319 ;  S.  G.,  2  Kern.  375.) 

III.  The  lien  of  an  attorney  for  his  costs  is  subordinate 
to  the  equities  existing  between  the  parties,  and  the  court 
was  bound  to  adjudge  the  set-off.  {Nicoll  v.  NicoU,  16 
Wend.  446 ;  The  People  v.  N.  7.  Com.  Fleas,  13  id.  649 ; 
Martin  v.  Kanouse,  17  How.  Pr.  Rep.  146 ;  9  Abbott,  370.) 
1.  The  code  has  not  changed  the  rule.    The  lien  of  an  attor^^ 

(a)  See  2  miton,  406,  S.  G. 
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ney  did  not  arise  from  any  fee  bills,  bnt  was  established  by  a 
long  current  of  authorities.  (See  1  Abb.  Dig.  346 ;  Mooney 
V.  Second  Avenue  B.  R.  Co.,  18  N.  T.  Rep.  368.)  2.  The 
attorney  was  always  regarded  as  the  equitable  assignee  of 
the  judgment,  to  the  extent  of  his  claim  for  services  in  the 
action.  The  conversation  between  one  of  the  attorneys  and 
the  defendant  Cooke,  which  the  court  below  construed  into 
'^an  arrangement  and  assignment"  of  the  costs  to  be  recov- 
ered, transferred  to  the  attorneys  no  greater  interest  than  the 
law  conferred  without  such  an  arrangement  and  aggreement 
( WilkinB  V.  BaUermany  4  Barb.  47 ;  Nicoll  v.  NicoU,  16 
Wend.  446.)  3.  The  plaintiff's  judgments  existed  at  the 
time  the  suit  was  commenced,  on  which  the  defendant  Cooke 
recovered  his  judgment  for  costs.  The  attorneys  had  notice 
of  the  plaintiff's  judgment — 1st,  the  costs  of  the  defendant 
were  in  the  discretion  of  the  court ;  2d,  and  the  court,  in 
awarding  them,  reserved  to  the  plaintiff  the  right  of  set-off; 
3d,  the  costs  did  not  exist  until  they  were  awarded,  and  at 
that  moment  the  right  of  set-off  attached.  (Code  of  Pro- 
cedure, §  306 ;  Travis  v.  Waters,  12  John.  500.)  4.  The 
defendants  Sherwood  took  the  costs  and  the  judgments  in 
favor  of  the  defendant  Cooke,  like  any  other  assignors  of  a 
chose  in  action,  subject  to  all  the  equities  which  existed 
against  them  in  the  hands  of  the  assignor,  *^  including  the 
equitable  right  of  aet^off,  if  any  such  right  existed  against 
the  assignor"  (Gay  v.  Oay,  10  Paige,  369.)  5.  The  right 
of  set-off  is  a  statutory  right,  and  the  plaintiff's  right  to 
set  off  can  not  be  defeated  by  any  secret  agreement  between 
the  defendant  and  his  attorneys.  (Nicoll  v.  Nicoll,  16  Wend. 
446 ;  Martin  v.  Kanotise,  17  How.  Pr.  R.  146 ;  Simson  v. 
Eart,  14  John.  63.) 

lY.  It  is  submitted  that  the  judgment  should  be  reversed 
and  a  new  trial  granted,  or  that  the  rights  of  the  parties  be 
determined  by  the  court  without  a  new  trial. 

JJ,  Y.  R.— 28.  24 
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H.  A.  Oramy  for  the  respondents. 

I.  The  right  to  set  o£f  judgments^  whether  on  motion  or 
by  bill,  is  a  merely  equitable  right.  ^^On  a  bill  filed,  the 
ground  on  which  relief  is  granted  is  the  equitable  control 
which  the  courts  are  authorized  to  exercise  over  the  parties 
and  proceedings  in  causes  before  such  courts,  to  prevent  in* 
justice."  (Per  Chancellor  in  Dunkin  v.  Vandenbergh, 
1  Paige,  623.)  There  is  no  provision  of  the  statute  of  set- 
off providing  for  a  set  off  in  this  case.  There  is  not  a  single 
clause  that  authorizes  it.  The  notion  that  it  is  a  statutory 
right  is  a  groundless  error. 

•  n.  The  right  of  set-off  of  judgments  is  not  superior  in 
equity  to  the  equity  of  the  attorney's  lien ;  and  to  allow  the 
set-off  does  "liot  prevent,"  but  does  injustice.  The  King's 
Bench  in  Englaud  would  not  allow  the  right  of  set-off  to 
prevail  over  the  attorney's  lien.  Nor  would  the  court  of  chan- 
cery in  this  state.  (Dunkin  v.  Vand§nb€rghy  1  Paige,  623.) 
The  English  Common  Pleas  having  followed  a.  different  rule, 
all  the  English  courts,  by  a  rule  binding  on  all  t]ie  courts,  in 
1832,  agreed  to  protect  the  attorney's  lien  as  paramount  to 
the  right  of  set-off.  (The  People  v.  N,  Y.  Com.  Pleas,  13 
Wend.  650 ;  Nicoll  v.  Nicoll,  16  id.  446.) 

III.  In  this  case  there  is  a  still  higher  equity,  which  ren- 
ders the  preceding  points  immaterial,  viz.  a  valid  contract 
made  between  the  attorney  and  client  before  the  costs  are 
earned,  the  consideration  of  which  on  one  side  is  the  service 
to  be  rendered,  and  on  the  other  side  the  right  to  the  costs. 
The  costs,  as  soon  as  earned,  become  by  the  contract  the 
property  of  the  attorney,  and  never  having  been  the  property 
of  the  client,  no  set-off  could  or  ought  to  be  made  of  a  judg- 
ment against  the  client ;  the  client  has  never  had  any  interest 
in  the  judgment.  Surely,  to  allow  the  set-off  in  face  of  such 
a  contract  would  do,  and  not  "  prevent,"  injustice,  (See  Bob-' 
bins  V.  Alexander,  11  How.  106.)  That  the  contract  was 
valid,  see  2  Sand.  141 ;  and  1  E.  D.  Smith,  318. 
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IV.  The  jadgment  in  the  case  of  Ely  v.  Cooke  can  not  be 
set  off  against  a  judgment  for  costs  in  the  case  of  Ely  y. 
Cooky  Foot  and  Gross.  Upon  the  records  in  the  two  cases, 
the  debts  are  not  mutnal  or  due  to  and  from  the  same  per- 
sons. (Barber  v.  Spencer^  11  Paige,  517 ;  Dale  v.  Cooke, 
4  John.  Ch.  11 ;  Wolfe  v.  Washburn,  6  Cowen,  261 ;  War- 
ner V.  Barker,  3  Wend.  400.) 

Y.  The  judgment  by  confession  against  George  Cooke  is 
Toid,  because  the  statement  necessary  to  authorize  the  entry 
of  judgment  by  confession  without  action  is  clearly  insuffi- 
cient. The  first  part  of  the  statement  omits  to  set  forth  the 
dates  or  amounts  or  particulars  of  cash  borrowed.  The  fact 
that  a  note  was  given,  does  not  obviate  the  difficult/.  (Chap^ 
pel  V.  Chappel,  2  Kern.  215 ;  Neusbaum  v.  Keim  et  al,  24 
N.  Y.  Bep.  329,  30.)  The  second  part  is  still  more  uncer- 
tain, in  not  showing  whether  any  debt  is  due  by  the  defend- 
ant to  the  plaintiff,  in  omitting  dates  and  amounts,  and  in 
omitting  to  show  how,  when  or  where  any  debt  was  assumed 
by  the  plaintiff. 

YI.  This  question  is  jurisdictional,  as  there  is  no  control 
by  the  court  over  this  statutory  proceeding  without  action, 
until  a  valid  judgment  is  entered,  when  the  court  acquire 
for  the  first  time  jurisdiction  by  virtue  of  their  control  over 
their  own  judgments.  Such  a  judgment  is  not  merely  irreg- 
ular ;  it  is  void.  The  statement  must  be  sufficiently  full  and 
accurate  to  conform  to  the  statute.  "It  constitutes  a  condi- 
tion precedent  to  the  right  of  the  party  to  confess  the  judg- 
ment." (Dunham  v.  Waterman,  17  N.  Y.  Bep.  14)  The 
defendants  Sherwood  may  raise  the  objection  as  creditors  of 
Cooke,  and  Cooke  himself  may  raise  the  question  as  one  of 
jurisdiction.  There  is  no  proof  of  the  bona  fides  of  the 
judgment,  as  in  the  cases  of  Neusbaum  v.  Keim,  and  Miller 
V.  Earle,  (24  N.  Y.  Bep.  325.) 

YII.  The  insolvent's  discharge  is  not  Void.  The  proof  of 
the  manner  of  taking  the  affidavit  is  not  sufficient  to  author- 
ize the  finding  of  the  fact ;  and  the  plaintiff's  part  of  the 
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judgment  obtained  at  special  term  was  reversed  at  general 
term.  The  finding  in  that  respect  is,  therefore,  not  con- 
clusive. 

Davies,  J.  If  the  plaintiff  is  not  entitled  to  the  set-off 
claimed,  upon  the  facts  found,  it  is  of  no  importance,  so  far 
as  the  defendants  Sherwood  are  concerned,  to  consider  th« 
other  questions  xaised,  namely,  whether  the  plaintiff  has  or 
has  not  a  valid  judgment  against  Cooke,  and  whether  the 
discharge  of  Cooke  under  the  insolvent  laws  was  toid  or  not. 

Assuming  the  judgment  to  be  valid,  and  the  dischaige 
void,  the  plaintiff  clearly  would  be  entitled  to  no  relief  in 
this  action  against  the  defendants  Sherwood,  if  the  conclusion 
of  law  of  the  judge  is  correct,  viz.  that  the  agreement  made 
between  Cooke  and  the  Sherwoods  was  good  and  valid,  and 
the  subsequent  assignment  of  that  judgment  by  Cooke  to 
them  passed  to  them  the  said  costs  and  judgment.  If  we 
adhere  to  the  case  of  Rooney  v.  The  Second  Avenue  B.  B. 
Co.,  (18  N.  Y.  Rep.  368,)  there  would  not  seem  to  be  much 
doubt  upon  this  subject.  In  that  case  it  had  been  agreed 
between  the  plaintiff  and  his  attorney,  that  the  latter  should 
commence  and  prosecute  that  action  to  its  final  termination, 
without  fee  and  at  his  own  risk,  and  upon  his  final  success, 
he  should  receive  for  his  services  o.ne  half  of  the  recovery, 
and  if  the  amounts  should  not  exceed  $600,  he  was  also  to 
have  the  taxable  costs.  The  plaintiff  gave  the  attorney  an 
irrevocable  pow^r  of  attorney  to  receive  the  amount  of  the 
recovery,  and  this  court  held  that  the  attorney  had  a  lien  upon 
the  judgment  recovered  by  him,  for  his  services.  That  the 
legal  measure  of  these  services  was  the  taxable  costs,  so  that 
it  always  happened  that  the  extent  of  the  lien  was  equal  to 
the  costs  recovered  in  the  action.  And  cases  were  cited 
showing  that  to  this  extent  the  attorney  was  regarded  as  the 
equitable  assignee  of  the  judgment.  Judge  Harris,  in  his 
opinion,  says,  that  the  principle  upon  which  the  right  of  the 
attorney  to  the  protection  of  his  lien  had  been  sustained  is 
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certainly  unaffected  bj  the  code.  As  in  other  cases  of  lien, 
the  attorney  is  protected,  because  it  is  by  his  labors  and  skill 
that  the  judgment  has  been  recovered.  In  that  case,  the 
agreement  between  the  attorney  and  his  client  was  sustained ; 
thus  holding  that  the  attorney,  independent  of  any  agree- 
ment, had  a  lien  upon  the  judgment  recovered,  for  his  costs, 
to  the  extent  of  the  amount  thereof,  but  that  it  was  compe- 
tent  for  the  attorney  and  client  to  fix  a  larger  or  di^rent 
amount  of  compensation ;  and  the  right  of  the  attorney, 
under  such  agreement,  would  be  protected.  That  case  is 
therefore  an  authority  directly  in  point  to  sustain  the  judg- 
ment rendered  in  this  action.  The  agreement  made  here  is 
a  fact  established  in  this  case,  aqd  it  can  be  decided  on  that 
ground,  independent  of  the  question  of  lien  of  the  attorney 
for  costs,  as  such.  Here  the  attorney  was  to  havethe  whole 
amount  of  the  recovery,  as  his  compensation  for  carrying  on 
the  defense  to  the  action  prosecuted  by  this  present  plaintiff, 
to  set  aside  Cooke's  assignment.  It  was  lawful  to  make  such 
an  agreement.  It  was  based  upon  a  good  consideration, 
namely,  services  rendered  and  to  be  libndered  in  the  defense  of 
that  action.  After  such  agreement  was  made,  Cooke  ceased 
to  have  any  interest  in  the  recovery  in  that  action.  Whatever 
judgment  he  should  recover  therein,  of  right  belonged  to  the 
defendants.  Sherwood,  and  not  to  the  defendant  Cooke.    In 

« 

executing  to  them  the  assignment  of  November  6, 1856,  he  did 
but  do  what  in  equity  he  would  have  been  compelled  to  do. 
The  plaintiff  has  therefore  no  legal  or  equitable  claim  to  have 
this  judgment,  w^ich,  although  recovered  in  the  name  of 
Cooke,  did  not  in  fact  belong  to  hiiQ^  nor  had  he  any  interest 
therein,  applied  in  reduction  of  the  debt  which  Cooke  owes 
to  him,  upon  his  judgment.  The  judgment,  therefore,  of 
the  New  York  Common  Pleas  was  in  all  respects  correct,  and 
should  be  affirmed  with  costs.  But  the  judgment  of  the 
general  term  reversing  that  of  the  special  term,  against  the 
defendant  Cooke,  must  be  reversed,  and  the  judgment  of  the 
special  term  against  him  affirmed  with  costs*    The  plaintiff's 
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judgment  against  him  was  valid,  and  in  all  respects  a  compli- 
ance with  the  provisions  of  the  code.  The  statement  con- 
forms to  its  requirements,  and  the  assignment  and  discharge 
of  the  defendant  Cooke  were  void,  for  the  reason  that  the 
recorder  had  no  jurisdiction  of  the  proceedings.  There  was 
a  fatal  defect  in  these  proceedings,  in  that  the  affidavit  an- 
nexed to  the  insolvent's  petition  was  not  sworn  to  by  him 
before  the  recorder,  nor  subscribed  by  the  recorder,  before 
granting  the  order  for  the  creditors  to  appear  and  show  cause. 
The  subsequent  verification  of  the  petition  did  not  cure  this 
defect ;  and  the  special  term  of  the  Common  Pleas,  therefore, 
correctly  held  the  discharge  to  be  void.  The  plaintiff  was 
entitled,  therefore,  to  a  judgment  against  the  defendant 
Cooke,  declaring  such  assignment  and  discharge  void,  and 
for  the  amount  due  to  him. 

Balcoh,  J.  read  an  opinion  in  favor  of  reversing  the  judg- 
ment appealed  from,  and  for  a  new  trial. 

All  the  other  judges  aoncurring  with  Davies,  J. 

Judgment  affirmed  as  to  the  defendants  J.  &  B.  H.  Sher- 
wood, and  reversed  as  to  the  defendant  Cooke ;  and  the  judg- 
ment of  the  special  term  against  him  affirmed  with  costs. 
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Yan  Alsttnb  and  others^  ex'rs  &c.;  v.  P.  E.  Yah  Axsttnb. 

A  testator,  by  his  will,  executed  in  1860,  after  giving  certain  real  and  per- 
sonal estate  to  his  son  P.  E.,  ordered  bim  to  pay  the  testator's  debts,  and 
to  pay  an  annuity  to  his  brother  John,  for  life.  He  gave  other  real  and 
personal  property  to  two  other  sons,  Hugh  and  James,  and  then  directed 
as  follows:  "I  release  and  acquit  all  and  each  of  my  children  from  any 
charge  I  have  made  against  them,  or  either  of  them."  In  March,  1866,  he 
executed  a  codicil  to  the  will,  by  which  he  revoked  the  direction  to  P.  E. 
to  pay  an  annuity  to  John,  and  also  the  order  to  pay  debts.  The  testator 
died  in  1857,  owing  no  debts,  and  possessed  of  considerable  personal  estate, 
indnding  two  notes  executed  to  him  by  P.  E.,  the  one  dated  in  Norember, 
1854,  and  the  other  dated  in  April,  1856.  EM,  that  the  words  of  the  will, 
"from  any  charge  Xhme  uuuU,**  showed  an  intention  on  the  part  of  the  tes- 
tator to  limit  the  release  to  charges  existing  at  the  time  when  the  will  was 
executed.  But  that  the  codicil  amounted  to  a  republication  of  the  whole 
will,  not  revoked  by  the  codicil,  and  must  be  held  to  speak,  in  regard  to 
the  release  of  charges,  as  of  the  time  of  the  execution  of  the  codicil. 

Sdd,  tJso,  that  the  words  of  the  will,  releasing  the  testator's  children  fh>m 
"any  charge  I  have  made  against  them,  or  either  of  them,"  could  not  be 
held  applicable  to  promissory  notes,  so  as  to  release  the  notes  of  P.  £.  held 
by  the  testator. 

Appeal  from  a  judgment  of  the  Supreme  Court,  in  an 
action  brought  to  recover  the  amount  of  two  prombsory 
notes  executed  by  the  defendant  to  the  plaintififs'  testator,  of 
which  the  following  are  copies : 

"$1157.  For  value  received,  I  promise  to  pay  Adam 
Van  Alstyne,  or  bearer,  eleven  hundred  and  fifty-seven  dol- 
lars, with  interest  from  date.     Stuyvesant,  November  1, 1854. 

P.  Edward  Van  Alsttnb/' 

"$1000.  One  year  after  date,  for  value  received,  I  prom- 
ise to  pay  Adam  Van  Alstyne,  or  bearer,  one  thousand  dol- 
lars, with  use.    Stuyvesant,  April  1, 1856. 

P.  Edw'd  Van  Alsttnk." 

[Indorsed.]  "1857,  April  6.  Received  seventy  dollars* 
for  one  year's  intereat  on  this  note,  to  1st  imV 
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The  onlj  defense  relied  upon  was,  that  the  notes  were 
released  by  the  will  of  the  payee,  Adam  Van  Alstyne. 

On  the  trial,  before  Mr.  Justice  Peckham,  without  a  jury, 
at  the  Columbia  oircuit,  in  September,  1860,  in  addition  to 
the  giving  of  the  notes,  the  following  facts  were  found,  as 
certified  by  said  justice,  viz :  That  on  the  29th  of  June, 
1850,  the  testator  made  his  last  will  and  testament,  whereby, 
after  giving  certain  real  and  personal  estate  to'  his.  son,  (the 
defendant,)  he  ordered  him  to  pay  the  testator's  debts,  and 
to  pay  an  annuity  to  his  (defendant's)  brother  John  during 
his  natural  life ;  he  gave  other  real  and  personal  property  to 
two  other  sons,  Hugh  and  James,  and  then  directed  as  fol- 
lows :  ^^I  release  and  acquit  all  and  each  of  my  children  from 
any  charge  1  have  made  against  them,  or  either  of  them/' 

On  the  20th  of  March,  1855,  ixe  made  a  codicil  to  the  will, 
by  which  he  revoked  the  direction  to  the  defendant  to  pay  an 
annuity  to  John,  and  also  the  order  to  pay  the  testator's 
debts.  He  stated  in  the  codicil  that  he  had  made  other 
provision  for  his  son  John.  In  no  other  respect  did  the  codi- 
cil alter  the  will.  On  the  21st  of  May,  1857,  the  testator 
died,  owing  no  debts,  and  possessed  of  personal  estate  to  the 
amount  of  about  seven  thousand  dollars,  and  leaving  his  said 
four  sons  his  only  thildren  and  heirs  at  law.  Several  years 
prior  to  the  making  of  the  will,  the  testator  had  conVeyed  a 
farm  to  his  son  Hugh.  The  testator  had  been  a  farmer  up 
to  within  two  or  three  years  of  his  death,  during  which  latter 
years  he  had  done  no  business  except  the  taking  care  of  his 
property.  A  residuary  clause  in  the  will  gave  bis  personal 
estate,  not  otherwise  disposed  of,  to  his  sons  Hugh  and 
James. 

On  these  facts  the  said  justice  found  that  there  was  due 
to  the  plaintiffs  the  amount  of  the  two  notes,  with  interest, 
for  which  amount  he  ordered  judgment.  The  defendant's 
counsel  excepted  to  this  finding.  There  was  also  an  excep- 
tion on  the  part  of  the  defendant  to  a  refusal,  by  the  justice 
on  the  trial,  to  allow  the  defendant  to  shqw  by  his  own  oath 
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that  the  note  for  $1157  was  given  by  him  to  the  testatory  on 
his  purchasing  from  the  testator  the  identical  personal  prop- 
erty given  to  him  by  the  will. 

The  judgment^  entered  in  pursuance  of  the  foregoing  direc- 
tions, was  affirmed  by  the  general  term  of  the  Supreme 
Court,  and  the  defendant  brought^  the  present  appeal. 

John  H.  BeynoldSy  for  the  appellant. 

John  K.  Porter  J  for  the  respondents. 

SsLDEN,  J.  Although,  as  a  general  rule,  a  will  of  per- 
sonal property  is  held  to  speak  as  if  made  at  the  time  of  the 
death  of  the  testator^  yet,  where  there  is  any  thing  in  the 
nature  of  the  bequest,  or  in  the  language  in  which  it  is  made^ 
to  show  that  the  testator  intended  to  confine  his  gift  to  the 
subject  of  the  bequest  as  it  existed  at  the  time  of  the  making 
of  the  will,  its  construction  will  be  governed  by  such  inten-' 
tion.  (8  Paige,  116.)  Words  of  present  tense  hav^  often, 
though  not  uniformly,  been  held  thus  to  limit  the  subject  of 
the  gift.  (1  Jarman  on  Wills,  278,  279.)  My  interpreta- 
tion of  the  present  will  is,  that  the  words,  ^^from  any  charge 
I  have  made/'  show  an  intention  on  the  part  of  the  testator 
to  limit  the  release  to  charges  existing  at  the  time  when  the 
will  was  executed. 

A  codicil  to  a  will,  however,  amounts  to  a  republication 
of  the  whole  *will,  not  revoked  by  the  codicil,  and  under  the 
interpretation  above  given  to  its  language  it  must  be  held  to 
speak,  in  regard  to  the  release  of  charges,  as  of  the  time  of 
the  execution  of  the  codicil.  (1  Williams  on  Exec'rs,  175 ; 
1  Hill,  590.)  There  is  a  peculiar  propriety  in  the  application 
of  that  rule  to  the  present  case,  inasmuch  as  the  codicil,  by 
revoking  ^^all  that  part  of  the  sixth  clause^'  of  the  will  which 
provided  for  the  payment  of  the  testator's  debts  by  his  son 
Edward,  revoked  the  whole  of  the  sixth  clause,  excepting  the 
provision  releasing  all  charges  which  he  had  made  against  his 
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children ;  showing,  therefore,  a  clear  intention  on  his  part  to 
keep  that  provision  in  force  and  to  have  it  speak  as  of  that 
date.  The  codicil  was  made  March  20,  1855,  after  the  exe- 
cution of  the  jBirst  note,  and  that  note  at  least  was  canceled, 
if  the  terms  of  the  release  were  broad  enough  to  'include 
promissory  notes. 

Without  attempting  to  define  precisely  what  claims  would 
be  embraced  by  the  words  used  by  the  testator,  ^^any  charge 
I  have  made  against  them,  or  either  of  them,''  I  am  of  opin- 
ion that  they  can  not  be  held  applicable  to  promissory  notes. 
An  interpretation  which  should  make  the  release  include 
notes,  would  of  necessity  extend  it  to  all  debts  and  liabilities 
of  the  children  to  the  testator.  If  it  was  the  intention  to 
make  the  release  thus  general,  no  reason  can  be  given  why 
general  words  were  not  used,  instead  of  the  restrictive  ones 
which  were  employed.  This  argument  derives  additional 
force  from  the  use,  in  the  previous  sentence,  of  such  general 
'words,  viz.  ^^all  my  just  debts,"  in  the  clause  directing  the 
payment  of  the  tecttator's  debts  by  this  defendant.  It  is  said 
that  this  interpretation  of  the  clause  in  question  renders  that 
clause  nugatory,  as  there  were  no  charges  upon  which  it 
could  operate  if  it  did  not  embrace  the  notes.  Such  may  be 
the  result  of  our  interpretation,  as  it  does  not  affirmatively 
appear  that  there  were  any  such  charges,  but  as  it  is  not 
proved  or  found  that  there  were  none,  I  think  we  can  not,  con- 
sistently with  the  rules  heretofore  adopted,  assume  as  an  estab- 
lished fact  their  non-existence.  (21  N.  Y.  Bep.  550, 551,  552 ; 
22  id.  324.)  But  if  that  fact  had  been  affirmatively  estab- 
lished, I  should  have  still  held  that  the  release  did  not  include  - 
promissory  notes,  because  if  notes  only  were  to  be  released, 
the  expression  of  that  fact,  simply,  would  have  been  so  much 
easier  and  mofe  natural  than  the  language  actually  used, 
that  the  adoption  of  the  present  phraseology  would,  in  that 
case,  be  unaccountable. 

The  only  remaining  qu£stion  relates  to  the  rejection  of  the 
defendant  as  a  witness,  to  prove  the  consideration  of  one  of 
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the  notes.  The  limitation  upon  the  right  of  a  party  to  tes- 
tify in  his  own  behalf,  as  the  law  stood  at  the  time  when  this 
trial  was  had,  was  as  follows :  '^A  party  shall  not  be  exam- 
ined against  parties  who  are  representatives  of  a  deceased 
person,  in  respect  to  any  transactions  had  personally  between 
the  deceased  person  and  the  witness/"  (Code,  §  899,  as 
amended  in  1860.)  The  testimony  offered  to  be  given 
relate  to  a  transaction  had  personally  between  the  testator 
and  the  witness,  and  was  therefore  directly  within  the  prohi- 
bition of  the  statute. ' 
The  Judgment  should  be  affirmed. 

* 
All  the  Judges  concurring, 

Judgment  affirmed* 


BiDEB  &  Tbotteb  t;.  The  Union  India  Bubbeb  Company. 

The  defendant  used  the  property  of  the  plaintiffb  in  its  (the  defendant's)  busi- 
nesfl,  under  the  belief  of  its  managing  agent  that  the  company  had  pnr* 
chased  it ;  and  the  plaintiffk  left  the  same  in  the  possession  of  th^  company, 
because  it  was  their  intention  to  sell  the  same  to  the  company,  and  they 
expected  the  company  would  pay  for  it. 

EMf  1.  That  the  possession  of  the  defendant  being  lawful,  the  statute  of 
limitations  was  no  bar  to  a  recoTery  for  the  use  of  the  property  for  the  six 
years  next  before  the  commencement  of  the  suit. 

2.  That  notwithstanding  the  fact  that  the  plaintiffs  intended  to  sell  the  prop- 
erty to  the  defendant,  and  expected  the  latter  would  pay  them  for  the 
same,  the  law  would  imply  an  agreement  by  the  defendant  to  pay  the  plain- 
tiflfh  the  Talue  of  the  use  of  the  property  during  the  time  the  same  was  used 
in  its  business. 

9.  That  a  former  suit,  brought  by  the  plaintiffk,  against  the  defendant,  to  re- 
coTer  the  ralue  of  the  same  property  as  upon  a  »aU  thereof,  and  a  judg- 
ment therein  for  the  defendant  on  the  ground  that  there  was  no  sale  and 
dellTery  of  the  property  to  the  defendant,  weie  not  a  bar  to  the  present 
action  to  recover  the  Talue  of  the  me  of  the  property ;  and  that  tile  de- 
fendant was  etUpped  from  insistiug  that  the  plaintiff^  could  haye  recovered 
the  value  of  the  property,  in  the  former  suit,  had  they  produced  all  their 
evidence. 
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This  action  was  brought  in  the  New  York  Superior  Court 
on  the  10th  day  of  October^  1856,  by  the  plaintiflPs  as  assignees 
of  Goodyear  &  Ely.  Two  claims  or  causes  of  action  were 
stated  in  the  complaint.  The  first  was  for  $1000,  the  alleged 
value  of  the  use  of  one  steam  heAter  or  curer,  twenty-one 
work  tables,  one  cylinder  stove,  one  cast  iron  stove,  two 
hundred  and  seventy-three  pounds  stove  pipe,  two  pair  shears, 
one  set  tin  scales  and  weights,  one  pair  patent  shears  and 
fire  shovel,  three  coal  scuttles  and  one  pan,  oA  counter,'two 
willow  baskets,  one  marking  pot,  one  date  box  and  three 
inkstands,  one  tin  letter  box,  nail  box  and  hammer,  nine 
stools,  one  wire  basket,  one  show  case,  one  sign  and  pole,  one 
blower,  poker  and  fan,  and  six  large  packing  boxes,  from  the 
Ist  day  of  November,  1848,  until  the  1st  day  of  October, 
1855.  It  was  alleged  in  this  claim  that  the  property  was 
worth  $824,  when  the  defendant  commenced  using  the  same ; 
but  that  the  same,  or  the  larger  part  thereof,  had  been  con- 
sumed and  rendered  worthless  by  the  defendants  during  the 
said  time  they  had  used  the  same. 

The  second  alleged  claim  or  cause  of  action  was,  that  on 
or  about  the  1st  day  of  September,  1855,  the  plaintiffs  de- 
manded a  return  of  the  above  mentioned  property,  then 
being  of  the  value  of  $200,  and  also  then  being  in  posses- 
sion of  the  defendant ;  and  that  the  defendant  neglected  or 
was  unable  to  return  the  said  property,  or  but  a  small  part 
thereof.  That  the  defendant  had  since  purchased  the  said 
work  tables  from  the  plaintiffs,  which  were  of  the  value  of 
$30,  at  the  time  of  such  demand,  for  which  the  defendant 
was  entitled  to  credit. 

The  plaintiffs  demanded  judgment  against  the  defendant 
for  $1000,  with  interest-  from  October  1,  1855,  and  costs. 

Four  different  defenses  were  set  up  in  the  answer.  Two 
of  them  were  a  former  suit  in  bar,  and  the  statute  of  limita- 
tions, which  are  sufficiently  noticed  in  the  opinion  of  Judge 
Balcom.  The  other  defenses  need  not  be  particularly  stated, 
as  no  question  was  raised  respecting  them. 
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The  action  was  tried  before  a  justice  and  a  jary,  at  a 
special  t«rni  of  the  Superior  Court,  in  April,  1859.  It  ap- 
peared on  the  trial  that  the  plaintiffs  derived  title  to  the 
property  in  question  as  assignees  of  Henry  B.  Goodyear  and 
William  F.  Ely,  for  the  benefit  of  the  creditbrs  of  the  latter. 
The  defendant  was  incorporated  in  August,  1848,  and  com- 
menced business  at  Harlem  in  the  fall  of  the  same  year. 
The  plaintiff  Bider  was  then  treasurer  of  the  defendant, 
and  continued^s  such  until  the  19th  day  of  January,  1852. 
The  plaintiff  Trotter  was  president  of  the  defendant  (the 
company)  from  the  time  it  was  organized,  until  1851.  The 
defendant  used  the  property  in  the  business  of  the  company 
from  November,  1848,  until  the  greater  portion  of  it  was  worn 
out,  destroyeA  or  injurecT.  The  plaintiff  Trotter  demanded 
the  property  of  the  defendant,  in  October,  1856.  T];ke  de- 
mand was  made  upon  the  secjetary  of  the  company.  The 
secretary  replied  by  telling  him  to  take  the  goods  if  he  could 
find  them,  but  that  the  company  did  not  acknowledge  the 
plaintiffs  owned  any.  Trotter  testified  that  the  plaintiffs 
took  all  the  articles  that  were  not  destroyed  or  worn  out ; 
that  the  heater  was  broken  to  pieces,  and  other  articles 
were  then  used  up  or  worn  out  and  thrown  into  the  com- 
pany's  yard. 

The  plaintiff  Bider  testified  that  the  property  in  ques- 
tion went  into  the  possession  of  the  defendant  in  November, 
1848,  and  that  ^4t  was  the  intention  of  the  plaintiffs  to 
sell  all  these  articles  to  the  company,  and  for  that  reason 
they  were  left  in  the  possession  of  the  company.''  Also,  ^^I 
don't  know  that  any  of  the  articles  in  the  complaint  men- 
tioned were  ever  sold ;  we  expected  the  company  would  pay 
for  them." 

Emory  Bider  testified  that  he  was  managing  agent 'of  the 
company  up  to  the  summer  of  1850,  and  that  the  company 
used  the  property  in  question  in  their  factory  at  Harlem. 
He  was  asked  by  the  plaintiff's  counsel :  ^^  Was  there  any 
agreement  known  to  you,  between  Trotter  and  Bider,  assignees, 
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and  the  company,  about  the  use  of  this  property  ?"  (The 
defendant's  objection  to  the  question  was  overruled  and  an 
exception  taken.)  The  witness  then  answered :  "There  was. 
The  company  were  to  buy  them.  That  was  the  only  agree- 
ment between  the  parties.''  He  also  testified  that  he  under- 
stood from  Trotter,  about  six  weeks  after  the  company  was 
organized,  that  the  company  was  to  buy  this  property  of  the 
assignees.  That  he,  as  managing  agent  of  the  company, 
took  the  responsibility  of  using  the  property  in  question  in 
the  company's  business.  "  We  had  use  for  the  property  and 
we  expected  to  buy  it ;  I  knew  it  was  to  be  sold.  I  sup- 
posed the  company  had  bought  it  of  the  assignees  of  Good- 
year &  Ely.  I  proposed  to  Trotter  that  we  should  buy  the 
articles.  I  am  not  aware  that  the  ^subject  of  \>uying  these 
articles  was  talked  over  at  the  meeting  of  the  directors." 

The  plaintifis  proved,  und^r  the  objection  and  exception 
of  the  defendant,  that  the  value  of  the  property  in  question 
was  $824,  when  the  defendant  commenced  using  the  same ; 
that  the  value  of  the  annual  use  of  the  same  was  at  least 
ten  per  cent  of  the  value  and  interest  on  the  value,  and  that 
such  value  was  reduced  ten  per  cent  by  depreciation^  each 
year. 

The  plaintiffs  put  in  evidence  a  judgment  roll,  which 
showed  that  they  sued  the  defendant  in  the  N.  Y.  Superior 
Court  in  ^854,  and  claimed  in  that  suit  to  recover  the  value 
of  the  property  in  question  in  this  action,  on  the  ground  that 
they  had  sold  and  delivered  such  property  to  the  defendant ; 
and  that  they  failed  to  recover  the  value  of  such  property  in 
that  suit,  on  the  ground  that  they  did  not  sell  and  deliver  to 
the  defendant  any  of  such  property.  The  defendant's  counsel 
objected  to  the  judgment  roll,  on  the  ground  that  the  defend- 
ants never  claimed,  and  did  not  then  claim,  that  they  pur- 
chased this  property  of  the  plaintiffs.  But  the  objection  was 
overruled,  and  the  defendant's  counsel  excepted. 

At  the  commencement  of  the  trial  of  this  action,  the  plain- 
tiffs expressly  waived  the  right  to  recover  the  value  of  the 
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property  in  question,  and  stated  that  they  went  for  the  value  of 
the  use  only.  When  the  plaintiffs  rested,  the  defendant's  coun- 
sel moved  for  a  nonsuit,  without  specifying  atfy  ground  therefor. 
The  motion  was  denied,  and  the  defendant's  counsel  excepted. 

The  defendant's  counsel  put  in  evidence  resolutions  and 
by-laws  of  the  company,  for  the  purpose  of  showing  that  the 
plaintiffs  could  not,  when  officers  of  the  company,  make  any 
mlid  contract  for  the  sale  of  the  property  to  the  defendant, 
or  for  the  use  of  it  by  the  defendant ;  and  he  claimed  that 
the  defendant  did  not  make  any  valid  agreement  with  the 
plaintiffs  as  assignees,  either  for  the  use  or  purchase  of  the 
property,  and  that  the  defendant  purchased  the  property  of 
Bider  &  Brothers. 

The  defendant  proved  by  one  Shepard  that  the  curer  was 
not  much  used  after  February,  1853,  when  he  became  secre- 
tary ;  that  it  might  have  been  used  two  months  after  he  went 
there  in  February,  1853 ;  that  they  certainly  did  not  use  it 
after  the  winter  or  spring  of  1854 ;  that  it  was  then  used  up. 

When  the  evidence  was  closed,  the  defendant's  counsel 
moved  that  the  complaint  be  dismissed,  on  the  grounds, 

'^  Ist  It  is  in  proof  that  the  defendants  commenced  using 
the  property  in  November,  1848,  and  demand  was  made  Oc- 
tober 1, 1855  or  1856,  and  therefore  no  action  can  be  brought 
for  the  property. 

2d.  There  is  no  proof  of  hiring,  and  no  rent  or  value  of 
use  can  be  recovered,  unless  there  be  a  hiring. 

3d.  The  plaintiffs  not  being  able  to  recover  the  property, 
can  not  recover  for  the  rent." 

The  motion  was  denied,  and  the  defendant's  counsel  ex- 
cepted "  upon  each  ground." 

The  judge  charged  the  jury  as  follows:  '^The  defendants 
claim  that  they  took  possession  and  have  used  the  property 
as  purchasers  thereof,  from  Bider  &  Brothers,  under  the  res- 
olution of  November,  1848 ;  that  they  took  possession  as 
purchasers  with  the  consent  of  the  plaintiffs,  and  of  Bider 
&  Brothers,  in  the  belief  that  all  such  articles  were  included 
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in  the  parchase  from  Bider  &  Brothers.  If  the  plaintifib  in* 
eluded  in  their  purchase  from  Bider  &  Brothers  the  articles  in 
question,  or  if  they  acquiesced  in  the  payment  of  the  $30,000, 
by  the  defendants,  and  consented  to  their  taking  possession 
and  using  the  articles  under  the  belief  that  such  articles  were 
included  in  the  purchase,  they  are  now  estopped  from  claim- 
ing title  in  themselves,  as  assignees  of  Goodyear  &  Ely,  and 
can  not  recover  for  the  articles,  and  the  defendants  will  b« 
entitled  to  a  verdict 

If,  on  the  contrary,  the  articles  were  not  included  in  the 
purchase,  and  the  plaintiffs  did  not  acquiesce  in  the  payment 
of  that  sum  by  the  defendants,  and  consent  to  their  taking 
possession  of  and  using  the  articles  under  a  belief  that  the 
articles  were  included  in  the  purchase,  then  the  plaintiffs  are 
entitled  to  recover  the  value  of  the  use  for  the  period  during 
which  the  property  was  used,  within  six  years  anterior  to  the 
commencement  of  this  suit,  (October  10, 1856,)  as  you  shall 
find  that  value  to  be,  under  the  evidence,  with  interest  from 
the  commencement  of  suit.'' 

The  defendant's  counsel  excepted  to  that  part  of  the  charge 
which  allowed  a  recovery  for  the  use  for  any  portion  of  time, 
more  than  six  years  having  elapsed  since  they  began  the  use ; 
and  also  to  that  part  which  allowed  the  jury  to  find  interest, 
it  being  an  unliquidated  account. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for 
$500  damages,  and  $88.50  interest  thereon. 

The  defendant's  counsel,  upon  a  case  and  exceptions,  mado 
a  motion  at  a  special  term  for  a  new  trial,  which  was  denied, 
and  judgment  was  rendered  on  the  verdict  against  the  defend- 
ant,^ with  costs.  The  order  denying  the  motion  for  a  new 
trial,  and  the  judgment,  were  affirmed  at  a  general  term  of 
the  Superior  Court,  and  the  defendant  appealed  to  thiM  i^Huri. 

A.  Thompson  J  for  the  appellant. 
John  T.  Hoffman^  for  the  respondents. 
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Baloom^  J.  The  verdict  of  the  jury  settled  the  qaestion 
that  the  defendant  did  not  purchase  the  property  of  Bider  & 
Brothers,  or  obtain  or  use  the  same  in  a  way  to  estop  the 
plaintiffs  from  claiming  title  in  themselves  as  assignees  of 
Goodyear  &  Ely ;  also  that  the  plaintiffs  were  the  owners  of 
the  property. 

The  facts  in  the  case  are,  in  substance,  as  follows :  The 
defendant  used  the  property  in  its  (the  company's)  business, 
under  the  belief  of  the  Inanaging  agent  that  the  company  had 
purchased  it ;  and  the  plaintiffs  left  the  same  in  the  posses- 
sion of  the  company,  because  it  was  their  intention  to  sell 
the  same  to  the  company,  and  for  the  reason  that  they  ex- 
pected the  company  would  pay  for  it. 

The  property  was  such  as  the  company  needed  in  its  busi- 
ness, and  the  plaintiffs  assented  to  its  use  by  the  company 
until  they  demanded  it,  on  the  9th  day  of  October,  1856, 
which  was  one  day  prior  to  the  time  this  action  was  com- 
menced. 

The  statute  of  limitations  was  no  defense  to  the  action ; 
for  the  plaintifs  were  not  permitted  to  recover  for  the  use  of 
the  property,  except  during  the  time  the  defendant  used  it, 
within  six  years  next  before  the  commencement  of  the  action. 
(See  Davis  v.  Oortorij  16  N.  Y.  Bep.  255;  Sherwood  v. 
PhiUxpB,  13  Wend.  479.) 

I  am  unable  to  see  how  the  prior  use  of  the  property  by 
the  company  relieved  the  company  from  paying  for  the  use 
of  it  within  the  six  years ;  for  the  company  was  not  guilty 
of  a  wrongful  conversion  of  the  same  before  it  was  demanded 
of  the  secretary.  Its  previous  use  by  the  company  was  with 
the  knowledge  and  assent  of  the  plaintiffs,  and  therefore  was 
lawful. 

The  question  whether  the  plaintiffs  could  recover  the  value 
of  any  portion  of  the  property,  as  for  a  conversion  thereof  at 
the  time  the  same  was  demanded,  is  not  in  the  case.  For 
the  plaintiflb,  at  the  commencement  of  the  trial,  waived  aU 
claim  to  its  value^  and  went  for  the  value  of  the  use  only. 

N.Y.E.— 28.  25 
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The  former  suit  and  judgment  were  not  a  bar  to  this  action. 
The  defendant's  counsel  objected  to  the  roll  in  that  suit  being 
given  in  evidence,  on  the  ground  that  the  defendant  never 
claimed  and  did  not  then  claim  that  it  purchased  the  prop- 
erty of  the  plaintiffs.  The  defendant  is  therefore  estopped 
from  now  insisting  that  the  plaintiffs  could  have  recovered 
the  value  of  the  property  in  the  former  suit,  if  they  had 
given  all  their  evidence,  on  the  ground  that  the  same  was 
sold  and  delivered  to  the  defendant;  and  that  the  former 
suit  and  judjgment  were  a  bar  to  this  action,  within  the  rule 
laid  down  in  Miller  v.  Manicej  (6  Hill,  114.) 

The  judgment  roll  in  the  former  suit  was  competent  evi- 
dence to  establish  the  fact  that  the  defendant  never  purchased 
the  property  in  question  of  the  plaintiffs.  But  if  such  evi- 
dence was  unnecessary,  under  the  disclaimer  of  the  defend- 
ant's counsel  that  the  defendant  never  claimed  and  did  not  then 
claim  that  it  purchased  the  property  of  the  plaintiffs,  there 
was  no  legal  error  in  admitting  the  roll  in  evidence.  It  only 
proved  a  fact  which  the  defendant's  counsel  conceded.    . 

The  defendant's  counsel  contends  that  the  plaintiffs  could 
not  recover  for  the  use  of  the  property,  because  the  defend- 
ant took  possession  of  it  and  used  it  under  the  belief  of  its 
managing  agent  that  the  company  had  purchased  the  same, 
and  because  the  plaintiffs  intended  to  sell  it  to  the  company 
and  expected  the  company  would  pay  them  for  the  same. 
He  reljes  upon  Smith  v.  Stewart^  (6  John.  46,)  and  Ban- 
croft and  wife  v.  Wardwelly  {13  id.  489,)  to  sustain  this 
proposition.  The  former  case  shows,  that  where  there  is  a 
contract  for  the  purchase  of  land,  under  which  the  purchaser 
enters  into  possession,  but  afterwards  refuses  to  complete  the 
purchase,  the  vendor  can  not  maintain  an  action  of  assump- 
sit against  him  for  use  and  occupation,  but  must  resort  to  an 
action  of  trespass  and  ejectment  to  recover  the  mesne  profits. 
Nothing  different  was  decided  in  the  latter  case ;  and  no  inti- 
mation was  made  in  either  of  those  cases  that  the  defendant 
could  avoid  liability  for  the  use  of  the  land  when  properly 
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proceeded  against  therefor.  Those  cases  therefore  are  not^  ia 
principle,  against  the  recovery  in  this  action,  but  rather 
favor  it. 

It  is  clearly  just  and  equitable  that  the  defendant  should 
pay  for  the  use  of  the  property  in  question,  while  the  same 
was  used  in  its  business ;  and  the  plaintiffs  have  only  recov- 
ered for  such  use  within  the  six  years  next  before  the  com- 
mencement of  the  action. 

The  defendant,  as  has  been  seen,  was  not  a  wrongdoer  in 
using  the  property,  and  was  benefited  by  its  use.  The  plain- 
tiffs did  not  give  or  intend  to  give  the  use  of  the  same  to  the 
defendant ;  and  notwithstanding  the  fact  that  they  intended 
to  sell  the  property  to  the  defendant  and  expected  the  de- 
fendant would  pay  them  for  the  same,  I  am  of  the  opinion 
the  law  implies  an  agreement  by  the  defendant  to  pay  the 
plaintiffs  the  value  of  the  use  of  the  property  while  the  same 
was  used  in  its  business. 

Implied  contracts  ^^are  such  as  reason  and  justice  dictate, 
and  which  therefore  the  law  presumes  that  every  man  under- 
takes to  perform."     (1  Cowen's  Tr.  2d  ed.  47.) 

The  defendant*  is  a  corporation,  and  did  not  act  in  a  man- 
ner to  make  a  contract  for  the  purchase  of  the  property.  Its 
managing  agent  did  not  profess  to  make  any  agreement  either 
for  its  purchase  or  use.  He  testified  that  '^we  (meaning  the 
company)  had  use  for  the  property,  and  we  expected  to  buy 
it ;"  and  that  he,  as  managing  agent  of  the  company,  took 
the  responsibility  of  using  the  same  in  the  company's  busi- 
ness. Season  and  justice,  therefore,  dictate  thai  the  defend- 
ant should  pay  the  value  of  the  use  of  the  property  while  the 
same  was  used  in  its  business ;  and  I  hold  that  the  law  im- 
plies the  defendant  agreed  so  to  do. 

The  intention  of  the  plaintiff  to  sell  the  property  to  the 
defendant,  and  their  expectation  that  the  defendant  would 
pay  for  the  same,  do  not,  under  the  circumstances,  forbid  the 
idea  of  an  implied  agreement  on  the  part  of  the  defendant  to 
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pay  for  the  use  of  the  property,  though  I  confess  the  point  is 
not  free  from  difficulty. 

I  should  have  been  better  satisfied  with  a  judgment  for 
the  value  of  the  property  at  the  time  the  same  was  demanded 
of  the  defendant,  and  for  the  sum  it  had  been  depreciated  by 
being  used  by  the  defendant.  But  the  judgment  is  less  than 
it  would  have  been  if  it  had  been  given  in  conformity  to  such 
a  rule ;  and  as  all  forms  of  action  are  abolished  by  the  code, 
the  defendant  can  not  complain  of  the  judgment  as  it  now  is. 

A  new  trial  would  only  damage  the  defendant;  for  the 
plaintiffs  could  recall  their  waiver  of  the  value  of  the  property, 
and  recover  a  larger  judgment,  on  another  trial,  than  they 
now  have. 

The  point  has  not  been  made  by  the  defendants  counsel,, 
that  interest  was  not  allowable  from  the  time  the  action  waa 
commenced, 

My  concfusion  is,  that  no  error  was  committed  on  the  trial 
to  the  prejudice  of  the  defendant,  and  that  the  judgment  of 
the  Superior  Court  should  be  affirmed,  with  costs. 

Davies,  J.  also  read  an  opinion  in  favor  of  affirmance. 

Judgment  affirmed. 
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Cbanb  and  Yak  Duzbb  v.  Huktbb  and  others. 

A  debtor  can  not  baye  the  benefit  of  a  eompromiae  and  releaae  effected  by 
his  agent,  with  hii  creditors,  without  adopting  all  the  representations  made 
by  the  agent,  to  the  creditors,  in  negotiating  the  same. 

The  release  will  be  no  better  in  his  hands  than  if  he  had  personally  obtained 
it  and  tnade  the  same  representations  to  the  creditorSi  to  procure  it,  thai 
his  agent  made  to  them. 

The  compromise  of  a  donbtftil  claim  is  a  good  consideration  for  a  promise  to 
pay  money ;  find  when  an  action  is  brought  upon  such  a  promise,  it  is  no 
answer  to  show  that  the  claim  was  not  a  Talid  one. 

Where  it  is  not  entirely  certain  that  creditors  can  not  aroid  a  compromise, 
and  release  of  their  debtors,  for  the  nusrepresentations  which  constituted 
an  inducement  for  them  to  execute  it,  if  the  debtors,  on  a  demand  being 
made  upon  them  for  the  unpaid  portion  of  their  debt,  compromise  the 
claim  by  giving  their  notes  for  the  amount,  the  notes  are  ralid,  and  the 
makers  become  legally  liable  to  pay  the  sum  for  which  they  were  given. 

Such  notes  may  be  retained,  and  enforced,  by  the  holders,  without  returning, 
or  offering  to  return,  the  goods  or  money  received  by  them  under  the 
former  compromise. 

This  action  was  brought  in  the  Sapreme  Court  to  compel 
the  defendants  to  deliyer  up  to  the  plaintiffs  for  cancellation 
two  negotiable  promissory  notes  for  |^100  each^  which  the 
plaintiffs  had  executed  and  delivered  to  the  defendants,  and 
which  had  not  become  due  ;  and  to  recover  back  the  money 
the  plaintiffs  had  paid  to  the  defendants  in  taking  up  two  \ 
other  promissory  notes  for  $100  each,  which  had  become  due. , 

The  action  was  tried  before  a  referee.  The  following  facts 
were  indisputably  established  by  the  pleadings  and  evidence, 
to  wit :  The  plaintiff  Crans  was  indebted  to  the  defendants 
for  merchandise,  on  the  25th  day  of  July,  1856,  in  the  sum 
of  $9i80.34  On  that  day  Crans  effected  a  compromise  with 
the  defendants  and  most  of  his  creditors,  by  conveying  what 
real  property  he  had  in  this  state,  (his  wife  joining  in  the 
conveyance,)  and  also  what  personal  property  he  had  in  this 
state,  to  one  Hubbard,  in  trust  for  the  creditors  who  were 
parties  to  the  compromise.    The  defendants,  and  such  other 
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creditors  as  were  parties ^to  the  compromise^  in  consideration 
of  the  execution  of  the  trust  deed  by  Orans  and  his  wife  to 
Hubbard,  executed  a  release  under  seal  to  Crans,  and  deliv- 
ered  the  same  to  him,  by  which  they  released  all  claims  and 
demands  they  had  against  him.  The  property  so  conveyed 
to  Hubbard  only  paid  the  defendants,  and  other  creditors  of 
Crans  similarly  situated,  about  fifty  cents  on  a  dollar  of  their 
demands.  ^ 

At  the  time  the  compromise  was  effected,  the  de^fendants 
knew  Crans  owned  a  valuable  farm  and  some  personal 
property  situated  in  Pennsylvania.  Hubbard,  acted  for  Crans 
and  one  of  the  firms  whom  Crans  owed,  and  who  were  parties 
to  the  compromise,  in  effecting  the  compromise.  He  repre- 
sented to  the  defendants  that  the  Pennsylvania  property  was 
incumbered  for  all  and  more  than  it  was  worth,  wheoit  was 
not  incumbered  for  as  much  as  it  was  worth.  He  also  stated 
to  the  defendants  that  it  would  be  best  for  Crans'  creditors  i 
to  make  the  compromise ;  and  upon  these  reprsentatioos  of  . 
Hubbard  the  defendants  executed  the  release,  and  became 
parties  to  the  compromise. 

About  the  1st  of  March,  1868,  Crans  went  into  the  de- 
fendants' store  in  the  city  of  New  York,  when  the  defendant 
Buckley  said  to  him :  "  Wc^  have  never  given  up  the  old  matter 
yet ;  [the  debt  released.]  We  know  we  signed  the  release, 
but  we  never  calculated  to  give  that  matter  up ;  we  calcu- 
lated to  have  something  more  out  of  it ;  and  now  what  are 
you  going  to  do  about  it  ?"  Crans  replied  that  he  supposed 
it  all  settled.  Buckley  then  accused  Crans  of  lying  to  the 
defendants  when  the  old  debt  was  contracted,  by  represent- 
ing that  his  property  was  worth  double  what  it  was  in  fact 
worth ;  or  said  thAt  Crans'  property  was  not  worth  "over  one 
half  he  represented  it  to  be."  Buckley  then  figured  upon 
the  old  account  and  made  out  that  over  $500  remained  un- 
paid thereon.  And  Crans  and  the  plaintiff  Van  Duzer,  on 
the  4th  day  of  March,  1858,  in  consideration  of  the  prem- 
ises and  to  pay  the  balance  of  such  account,  executed  and 
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delivered  to  the  defendants  fonr  negotiable  promissory  notes 
for  the  payment  of  $100  each.  Two  of  which  had  become 
due  and  were  paid  by  the  plaintiffs  before  this  action  was 
commenced.  Two  of  such  notes  had  not  become  due,  and 
were  owned  and  held  by  the  defendants  when  this  action  was 
commenced,  and  were  in  the  words  and  figures  following,  viz : 

"  Waveryy  March  4,  1858. 
$100.    Twelve  months  after  date,  we  promise  to  pay  to 
the  order  of  Hunter,  Buckley  &  Co.,  one  hundred  dollars  at 
Waverly  Bank,  Waverly,  N.  Y.,  value  received. 

(Signed)  Crans  &  Van  Duzbr." 

"  Waverly,  March  4,  1858. 
$100.     Sixteen  months  after  date,  we  promise  to  pay  to 
the  order  of  Hunter,  Buckley  &  Co.,  one  hundred  dollars  at 
Waverly  Bank,  Waverly,  N.  Y.,  value  received. 

^  (Signed)  Cbans  &  Van  Duzbr." 

The  plaintiffs  demanded  these  notes,  and  the  money  they 
paid  in  taking  up  the  other  two  notes,  of  the.  defendants 
prior  to  the  conmiencement  of  the  action.  The  defendants 
refused  to  comply  with  the  demand.  The  plaintiffs  obtained 
an  injunction  restraining  the  defendants  from  negotiating  the 
two  notes  which  the  plaintiffs  had  not  paid. 

The  referee  found  the  following  conclusions  of  fact  and 
law,  viz :  The  release  was  procured  from  the  defendants  under 
the  following  circumstances.  One  John  W.  Hubbard,  acting 
on  behalf  of  Mr.  Brown,  another  creditor  of  Crans,  visited 
him  at  Waverly ;  after  talking  over  Crans'  affairs  with  him, 
Hubbard  called  on  the  defendants,  with  the  knowledge  and 
consent  of,  and  by  an  arrangement  with,  the  plaintiff 
Crans,  to  induce  his  creditors  to  execute  the  said  compro- 
mise. On  exhibiting  the  schedule  of  property  proposed  to 
be  transferred,  all  of  which  was  in  New  York,  the  defend- 
ants Buckley  and  Hunter  inquired  about  the  Pennsylvania 
farm,  which  Crans  had  represented  to  them  before  that  he 
owned;  Hubbard  replied  that  that  farm  was  incumbered 
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for  more  than  it  was  worth ;  and  that  the  property  on  the 
schedule  was  all  he  had,  except  his  Pennsylvania  property. ' 
Crans  had  not  authorized  him  to  make  this  representation  J 
by  any  thing  he  had  said.  Hubbard  himself  acted  in  good' 
good  faith.  The  representations  of  Hubbard  constituted  an 
inducement  to  the  defendants  to  sign  the  release. 

At  the  time  the  release  was  executed,  Crans  owned  half  of 
a  farm  of  156  acres  in  Bradford  county,  Pennsylvania,  his 
interest  in  which  was  worth  $6875,  which  was  incumbered 
by  three  judgments  of  $1000,  $1500  and  $1672.  The  last 
mentioned  judgment  was  $5000  on  the  record,  but  it  had 
been  paid  down  to  $1672.  But  this  fact  was  not  known  to. 
Hubbard  or  the  defendants.  At  the  same  time  Crans  own- 
ed half  of  the  personal  property  on  the  farm,  which  half 
was  worth  $675.  He  also  then  owned  half  of  another  lot,, 
which  half  interest  was  worth  $675 ;  he  also  then  owned 
half  of  another  lot,  which  half  interest  was  worth  $125 ;  and 
he  also  owned  a  wood  lot  worth  $100. 

The  defcipdants  heard,  some  months  before  the  foiir  notes  ( 
were  given,  that  this  Pennsylvania  farm  was  in  fact  worth 
Some  $2500  more  than  the  iucumbrances  upon  it.  They 
had  received  under  the  trust  deed  some  $450,  and  had  never 
returned  or  offered  to  return  what  they  so  received,  and  never 
gave  any  notice  that  they  should  treat  the  release  as  void  for 
fraud  in  obtaining  it.  The  four  notes  for  $100  each  were 
Toluntarily  given,  and  not  obtained  by  duress.  But  there  - 
was  no  legal  consideration  for  either  of  them.  Two  of  them 
were  paid  at  maturity  and  two  were  stiU  held  by  the  de- 
fendants. 

The  referee  also  found  that  the  plaintiffs  were  not  entitled 
to  recover  back  the  money  they  paid  to  the  defendants  when 
they  took  up  two  of  the  $100  notes.  But  that  the  plaintiffs 
were  entitled  to  a  surrender  of  the  other  two  $100  notes,  and 
were  also  entitled  to  recover  costs. 

The  defendants'  counsel  excepted  to  the  findings  of  the 
referee  so  far  as  they  were  against  the  defendants. 
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Judgment  was  entered  in  favor  of  the  plaintiffs  upon  the 
decision  of  the  referee,  and  in  confonnitj  therewith. 

The  judgment  was  affirmed  at  a  general  term  of  the  Su- 
preme Court  in  the  first  district.  The  defendants  appealed 
therefrom  to  this  court. 

The  case  was  submitted  upon  printed  briefs. 

a 

.  Sidney  8.  Harris y  for  the  plaintiffs. 
E.  More,  for  the. defendants. 

Balcom,  J.  Crans  could  not  have  the  benefits  of  the 
compromise  and  release  without  adopting  all  the  representa- 
tions that  Hubbard  made  to  the  defendants  in  the  negotia- 
tions for  the  same.  The  release  was  no  better  in  his  hands 
than  if  he  had  personally  obtained  it  and  made  the  same 
representations  to  the  defendants  to  procure  it  that  Hubbard} 
made  to  them.  {Bennett  v.  Judaon,  21  N.  Y.  Bep.  238 ; 
23  Wend.  260 ;  1  Hill,  317.) 

The  referee  found  that  Hubbard  represented  to  the  defend-  \ 
ants  that  the  farm  in  Pennsylvania,  of  which  Crans  owned  * 
one  half,  ^'  was  incumbered  for  more  than  it  was  worth,''  and 
that  such  representation  ^'constituted  an  inducement  to  the 
defendants  to  sign  the  release."  He  also  found  that  only 
$1672  was  due  upon  the  $5000  judgment,  which  was  one  of 
the  liens  on  the  farm ;  and  his  figures  show  that  Crans'  half  of 
the  farm  was  worth  $2703  more  than  all  the  incumbrances 
on  it  at  the  time  the  compromise  was  effected;  and  that 
the  value  of  the  other  real  and  personal  property  Crans  then 
owned  in  Fensylvania  was  $880.  Crans  retained  all  this 
property ;  and  the  defendants  then  supposed  wliat  property 
he  had  in  Pennsylvania  was  incumbered  for  more  than  it  was 
worth.  He  did  not  deal  fairly  with  the  defendants.  I  say 
this,  because  the  misrepresentations  which  Hubbard  made  to 
the  defendants  iire  to  be  deemed  his  misrepresentations.  The 
defendants  only  obtained  about  half  of  their  debt  by  the 


394  Cbans  v.  Hunter.  [Ct  of  Ap 


Opinion  of  the  Coart,  per  Balcox,  J. 


compromise.  Over  $400  of  the  same  remained  unpaid.  The 
defendants  therefore  had  at  least  a  doubtful  claim  against 
Crans  for  that  sum^  when  he  and  Yan  Duzer  gave  them  the 
four  promissory  notes  in  question,  for  $100  each.  The  referee 
therefore  erred  in  holding  that  "there  was  no  legal  consider- 
ation'' for  either  of  such  notes.  It  is  well  settled  that  the 
compromise  of  a  doubtful  claim  iff  a  good  consideration  for  a 
promise  to  pay  money ;  and  that  when  an  action  is  brought 
upon  such  a  promise,  it  is  no  answer  to  show  that  the  claim 
was  not  a  valid  one.  (Stewart  v.  Ahrenfeldt^  4  I^enio,  189 ; 
Seaman  v.  Seaman^  12  Wend.  381;  Buaaell  v.  (7ooi,  3 
Hill,  504.) 

It  is  not  entirely  certain  that  the  defendants  could  not  have 
avoided  the  compromise  and  release  for  the  misrepresenta- 
tions that  constituted  an  inducement  for  them  to  become 
parties  thereto,  and  recover  their  debt  of  Crans.  Hence 
when  Grans  compromised  the  defendants'  claim  for  the  un- 
paid portion  of  such  debt^  and  he  and  Van  Duzer  gave  the 
notes  in  dispute  therefor,  they  became  legally  liable  for  that 
portion  of  the  debt  included  in  the  notes.  (See  Stafford  v. 
Baco%  1  Hill,  532.)     The  notes,  therefore,  were  valid. 

The  appellants'  counsel  cl^ms  that  the  notes  were  valid, 
for  the  alleged  reason  that  a  promise  by  a  debtor,  after  the 
execution  of  a  voluntary  release  under  seal  by  the  creditor, 
at  the  debtor's  request,  to  pay  the  balance  of  the  debt,  is 
founded  on  a  sufficient  consideration  and  is  binding.  He  has 
submitted  a  very  interesting  brief  in  support  of  this  propo- 
'sition.  There  is  considerable  authority  that  sustains  it.  (See 
Willing  v.  Peters^  12  Serg.  &  Rawle,  177 ;  Comyn  on  Con. 
4th  Am.  ed.  p.  20 ;  Dovmsend  v.  Hunty  3  Croke's  Rep.  408 ; 
Tuck  V.  Tookey  12  Moore,  438 ;  4  Man.*  &  Ey.  393.)  The 
authorities  in  this  state  and  Massachusetts  seem  to  be  the 
other  way,  (see  Stafford  v.  Bacon,  1  Hill,  532 ;  S.  C,  2 
id.  353,)  where  it  is  stated  that  the  opinion  of  Nelsoi  . 
Ch.  J.,  to  the  contrary,  published  in  25  Wendell,  page  38^J . 
was  delivered  to  the  reporter  by  mistake.     (See  also  Valen 
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tine  T.  Foster^  1  Metcalf,  520.)  But  the  view  I  have  taken 
of  the  case  renders  it  unnecessary  to  express  anj  opinion 
upon  this  question.  (See  Ooulding  v.  Davidson^  26  N.  T. 
Rep.  604.) 

The  decision  of  the  referee  can  not  be  sustained  for  any 
insufficiency  in  the  answer.  The  coisplaint  contains  the 
allegation  that  the  release  was  given  by  the  defendants  ''with 
full  knowledge  of  all  the  material  facts  affecting  their  rights.'' 
They  denied  this,  and  had  the  right  to  controvert  the  same. 
Besides,  t^  parties  litigated  the  case  upon  the  merits,  and 
it  is  too  late  for  the  plaintiffs  to  object  to  the  sufficiency  of 
the  answer.  (1  Keman,  237 ;  3  id.  127 ;  18  N.  Y .  Rep.  585 ; 
20  id.  355 ;  Bauchy  v.  Tyler,  15  How.  Rep.  399.) 

There  is  nothing  in  the  point  made  by  the  plaintiff's  coun- 
sel that  the  defendants  could  not  retain  and  enforce  the  notes 
without  returning,  or  offering  to  return,  the  goods  or  money 
received  by  them  under  the  compromise.  Crans  waived  the 
right  to  require  this,  if  he  ever  possessed  it,  when  he  settled 
with  the  defendants,  and  delivered  to  them  the  notes  in  ques- 
tion. He  agreed,  when  he  gave  the  notes,  that  they  might 
retain  whatever  they  had  received  or  would  receive  under  the 
compromise,  and  that  he  and.  Van  Duzer  would  pay  them 
$400  besides,  according  to  the  tenor  and  effect  of  the  notes 
they  gave  therefor. 

For  the  foregoing  reasons  I  am  of  the  opinion  the  judg- 
ment of  the  Supreme  Court  should  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event. 

« 

DsNio,  Ch.  J.  also  delivered  an  opinion  for  reversal. 

Judgment  reversed,  and  a  new  trial  ordered. 
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The  People  v.  Cornelius  Vandebbilt.  (a) 

A  crib  or  pier,  erected  in  the  waters  of  the  harbor  of  New  York,  is  a  pablie 
nuisance,  unless  the  party  erecting  the  same  is  authorized  to  build  it,  at 
that  place,  by  some  power  competent  to  confer  an  authority. 

By  a  resolution  of  the  common  council  of  the  city  of  New  Tork,  passed  in 
May,  1858,  and  appoved  by  the  mayor,  permission  was  given  to  the  defend- 
ant to  widen  a  small  pier  on  the  south  side  of  .pier  No.  1  North  rirer,  on 
the  southerly  side,  so  as  to  make  the  same  forty  feet  wide,  ^nd  that  it  be 
extended  parallel  with  pier  No.  1,  to  the  exterior  line,  at  a  distance  of  one 
hundred  and  fifty  feet  from  said  pier,  under  the  direction  of  the  street 
commissioner.  Seidj  that  the  mayor  and  common  coundl  had  no  authority 
to  grant  the  defendant  such  permission. 

EM,  oho,  that  the  crib  sank  by  the  defendant,  and  the  proposed  pier,  were  a 
purpresture,  and  were  j^er  m  a  public  nuisance.  That  the  offer,  therefore, 
to  prove  that  the  crib  and  proposed  pier  were  not,  and  would  not  be,  an 
actual  nuisance,  and  would  not  ii^uriously  interfere  with  or  aff*ect  the  nav- 
igation of  the  river  or  bay,  was  properly  overruled. 

The  act  of  March  27, 1821,  "  to  provide  for  the  expense  of  extending  the  bat* 
tery  in  the  city  of  New  Tork,"  ^.,  did  not  authorize  the  common  council 
to  pass  such  a  resolution ;  inasmuch  as  the  defendant  was  constructing  tho 
proposed  pier  for  private  objects,  and  not  for  the  purpose  of  extending  the 
battery. 

The  remedy  to  prevent  the  erection  of  a  purpresture  and  nuisance,  in  a  bay 
or  navigable  river,  is  by  ix\junction  at  the  puit  of  the  attorney  general. 

Appeal,  from  a  judgment  of  the  Supreme  Court.  The 
action  was  brought  to  restrain  the  defendant  from  enlarging 
a  pier,  known  as  pier  No.  1  North  river,  adjoining  the  bat- 
tery. See  report  of  the  case,  in  the  Supreme  Court,  38th 
Barbour,  282 ;  where  the  facts  are  fully  stated.  The 
Supreme  Court,  at  general  term,  affirmed  the  judgment  of  a 
special  term,  by  which  the  defendant  was  perpetually  en- 
joined from  proceeding  in  the  erection  of  the  pier  &c.,  and 
was  directed  to  abate  the  alleged  nuisance,  and  to  remove  tho 
same.     The  defendant  appealed  to  this  court. 

(a)  Decided  March  term,  1868. 
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Wm.  Alien  Butler,  for  the  plaintiflb. 
0.  A.  BapcUlo,  for  the  defendant. 

Emott,  J.  It  can  not  be  doubted  that  the  crib  or  piei 
which  the  defendant  commenced  erecting  in  the  waters  of 
the  harbor  of  New  York  was  a  public  nuisance,  unless  he 
was  authorized  to  build  such  a  structure  at  that  place  by 
some  power  competent  to  confer  such  authority.  Woolrych 
says :  ''An  obstruction  in  a  public  river  is  a  nuisance/'  such 
as  the  erection  of  a  wharf  ''so  as  to  narrow  the  river;"  and 
"at  the  common  law  any  encroachment  upon  a  public  stream 
was  considered  to  be  purpresture ;  that  is  to  say,  the  making 
of  that  several  and  private  which  ought  to  be  common  to 
many/'  (Woolrych  on  Waters,  Law  Lib.  4th  series,  vol.  53, 
pp.  192, 195.)  It  was  held  in  Hart  v.  The  Mayor  of  Albany, 
(9  Wend.  571,)  that  it  is  not  lawful  for  an  individual,  with- 
out grant,  to  construct  and  moor  a  floating  storehouse  or  ves- 
sel for  the  receiving  and  delivering  of  goods  and  merchandise 
in  any  public  river,  or  in  any  port  or  harbor,  or  in  the  basins 
or  docks  thereof;  and  that  such  permanent  appropriation 
and  exclusive  occupation  of  a  public  river,  &c.,  is  an  obstruc- 
tion to  its  free  and  common  use,  and  is  indictable  as  a  pub- 
lic nuisance.     (See  TJie  People  v.  CunningJiam,  1  Den.  524) 

The  defendant  claimed  at  the  trial,  and  still  claims,  that 
he  was  authorized  to  construct  the  proposed  pier  by  a  reso- 
lution of  the  common  council  of  the  city  of  New  York,  which 
was  passed  by  such  council,  and  approved  by  the  mayor  of 
that  city  on  the  16th  day  of  May,  1853.  By  that  resolution 
permission  was  attempted  to  be  given  to  the  defendant  to 
widen  a  small  pier  on  the  south  side  of  pier  No.  1  North 
river,  on  the  southerly  side,  so  as  to  make  the  same  forty 
feet  wide,  and  that  it  be  extended  parallel  with  pier  No.  1, 
to  the  exterior  line,  at  a  distance  of  one  hundred  and  fifty 
feet  from  said  pier,  under  the  direction  of  the  street  com- 
missioner. 
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The  mayor  and  common  council  of  New  York  had  no 
authority  to  grant  the  defendant  such  permission.  It  ha? 
been  held  in  England  that  a  legal  grant  from  the  crown  can 
not  make  an  erection  in  a  public  river  for  private  purposes 
legitimate;  and  that  the  right  of  the  public  to  the  unob- 
structed use  of  navigable  waters  is  paramount  to  any  righl 
of  property  in  the  crown.  (Woolrych  on  Waters,  Law  Lib. 
4th  series,  vol.  53,  p.  194.) 

The  defendant's  counsel  insists  that  the  '^act  to  provirle  fot 
the  expense  of  extending  the  battery  in  the  city  of  New  York, 
and  for  other  purposes,''  passed  March  27,  1821,  (Laws  of 
1821,  p.  158,)  authorized  the  common  council  of  that  city  tc 
pass  the  resolution  in  question.  But  he  is  mistaken.  Foi 
it  is  obvious  that  the  defendant  was  constructing  the  pro- 
posed pier  for  private  objects,  and  not  for  the  purpose  of 
extending  the  battery ;  and  the  act  referred  to,  after  provid- 
ing for  the  extension  of  that  part  of  the  city  called  the  bat- 
tery ^'into  the  bay  and  North  and  East  rivers,"  not  exceeding 
six  hundred  feet,  declared  that  the  title  to  the  land  that  dis- 
tance under  the  water  was  vested  in  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York,  "  to  remain  for 
the  purpose  of  extending  the  said  battery  for  a  public  walk, 
and  for  erecting  public  buildings  and  works  of  defense  there- 
on, but  without  any  power  to  dispose  of  the  same  for  any 
other  use  or  purpose  whatsoever,  and  without  any  power  of 
Belling  it,  or  any  part  thereof." 

The  defendant  sank  the  crib,  and  was  constructing  the 
proposed  pier  further  into  the  waters  of  the  bay  and  North 
river  than  any  person  could  lawfully  erect  one,  according  to 
chapter  763  of  the  laws  of  1857,  (vol.  2,  page  638,)  or  chap- 
ter 522  of  the  laws  of  1860,  (p.  1062.)  The  defendant  can 
not  avoid  liability  for  what  he  did  and  intended  to  do,  on  the 
ground  that  the  proof  does  not  show  that  the  people  sus- 
tained or  would  sustain  any  actual  damages  by  the  crib  or 
proposed  pier.  It  was  held  in  the  case  of  The  King  v 
Wardy  (4  Adol.  &  Ell.  384,)  on  a  trial  of  an  indictment  for 
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a  nuisance  in  a  navigable  river  and  common  king's  highway, 
called  the  harbor  of  Cowes,  by  erecting  an  embankment  in . 
the  water- way,  that  a  finding  of  the  jury  that  the  embank- 
ment was  a  nuisance,  but  that  the  inconvenience  was  coun- 
terbalanced by  the  public  benefit  arising  from  the  alteration, 
amounts  to  a  verdict  of  gpiilty ;  also  that  it  is  no  defense  to 
such  an  indictment,  that  although  the  work  be  in  some 
degree  a  hindrance  to  the  navigation,  it  is  advantageous  in  a 
^eater  degree  to  other  uses  of  the  port. 

The  crib  sank  by  the  defendant  and  the  proposed  pier 
were  a  purpresture,  and  were  per  se  a  public  nuisance.  (See 
Waterman's  Eden  of  Injunctions,  vol.  2,  p.  259,  ch.  11.) 
The  offer,  therefore,  of  the  defendant's  counsel  to  prove,  by 
the  testimony  of  witnesses,  that  the  crib  and  proposed  pier 
were  not,  and  would  not  be,  an  actual  nuisance,  and  would 
not  injuriously  interfere  with  or  affect  the  navigation  of  the 
river  or  bay,  was  properly  overruled. 

The  remedy  to  prevent  the  erection  of  a  purpresture  and 
nuisance  in  a  bay  or  navigable  river  is  by  injunction  at  the 
suit  of  the  attorney  general.  (Wat.  Eden  of  Injunctions, 
vol  2,  ch.  11 ;  Davis  v.  Mayor  dtc,  of  New  Yorh,  4  Kern. 
626 ;  Attorney  General  v.  Richards^  2  Anst.  603.) 

In  the  case  last  cited,  the  information  stated  that  the 
defendants  had  erected  a  wharf  or  key,  two  docks  and  other 
buildings,  between  high  and  low  water  mark,  in  Portsmouth 
harbor,  so  as  to  prevent  the  boats  and  vessels  from  sailing 
over  that  spot,  or  mooring  there,  &c.,  and  prajred  that  the 
defendants  might  be  restrained  from  making  any  further 
erections ;  that  those  made  might  be  abated  and  the  harbor 
restored  to  its  ancient  situation ;  and  the  court  decreed  that 
the  buildings  be  abated. 

The  judgment  in  the  case  at  bar  is,  that  the  defendant  be 
restrained  from  erecting  the  proposed  pier,  &c.,  and  that  he 
remove  the  cob  within  thirty  days  after  service  upon  him  of 
a  copy  of  the  judgment. 

No  authority  has  been  cited  to  show  that  it  was  erroneous 
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to  require  the  defendant  to  remove  the  crib,  and  I  think 
.there  is  none.     This  part  of  the  judgment  is  right  upon  prin- 
ciple, and  is  somewhat  supported  by  the  case  o{  Attorney 
General  v.  Richards^  {mpra^)  and  it  ought  to  stand. 

The  judgment  of  the  Supreme  Court  should  be  affirmed, 
with  costs. 

Seldek,  J.  also  delivered  an  opinion  for  affirmance. 

All  the  Judges  concurring  in  the  result^ 

Judgment  affirmed. 


.   Mary  Hartung,  plaintiff  in  error,  v.  The  People,  defend- 
ants in  error,  (a) 

H.,  having  been  conTicted  of  murder,  and  been  sentenced  in  March,  1869,  to 
be  executed,  this  courtTeversed  the  Judgment,  because  the  legislature  had 
subsequently  (in  1860)  enacted  a  statute  which  forbade  the  execution  of 
sentences  of  that  character,  and  had  required  that  such  convicts  should  be 
imprisoned  for  one  year,  and  then  executed,  if  the  governor  should  issue 
his  warrant  for  that  purpose ;  the  court  considering  the  provision  for  im« 
prisonment  and  death  in  the  same  case,  to  be  an  txpattfatio  law,  and  hold- 
ing it  to  be  void.  Edd^  that  H.  could  not  be  again  tried  and  convicted  for  the 
same  murder.  That  the  reversal  of  the  Judgment  against  her,  proceeding 
as  it  did  upon  the  absence  of  any  law  for  the  punishment  of  her  offense, 
had  effectually  exempted  her  from  being  again  tried  and  sentenced  for  the 
murder  charged  in  the  indictment,  as  it  shielded  her  from  the  execution  of 
the  sentence  already  pronounced ;  and  was  equivalent  to  an  acquittal  upon 
that  charge. 

Sddf  aUo,  that  the  effect  of  the  act  of  1860,  "in  relation  to  capital  punish* 
ment,"  &c.,  was  to  forbid,  from  the  time  of  its  passage,  the  infliction  of 
the  penalty  of  death,  simply,  and  unconnected  with  any  other  punishment, 
in  any  case,  and  to  substitute  for  such  penalty  the  year's  imprisonment, 

I 

and  then  the  putting  to  death  of  the  offender,  in  some  form,  if  the  govemof 
shall  so  determine.    That  the  substitute  might  have  the  ftill  effect  intended 

(a)  Decided  March  term,  1868, 
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M  to  fntnre  offenses,  but  coald  hftye  no  operation  in  respect  to  those  al« 
ready  committed. 

MeU,  further,  that  the  Act  of  April  17, 1861,  (chap.  808,)  ''in relation  to  cases 
of  mnrder,*'  A«.,  repealing  the  Act  of  1860,  and  restoring  the  preyioos 
statutes,  did  not  affect  the  case  of  H.;  the  Judgment  rerersing  and  annulling 
her  conviction  having  been  proTiously  pronounced,  and  being  rt$  atf/ucUctaa 
between  the  people  and  her. 

It  was  also  A«M,  that  the  award  of  a  new  triei  by  this  court,  on  reyersing  the 
previous  Judgment,  was  improvidently  entered,  the  prisoner  being  entitled 
to  her  discharge,  as  the  facts  involred  were  contained  in  the  record. 

* 

Ebrob  to  the  Supreme  Court.  The  decision  sought  to  be 
reviewed  and  reversed  is  reported  in  23  Howard's  Prac.  Rep. 
314.  The  facts  are  there  fully  stated.  The  judgment  was 
that  the  judgment  of  the  court  of  oyer  and  terminer  should 
be  reversed,  and  the  demurrers  to  the  replications  overruled, 
with  leave  to  the  defendant  to  rejoin,  or  to  withdraw  the 
special  pleas  in  bar,  and  to  proceed  to  trial  upon  the  plea  of 
not  guilty,  to  the  indictment,  &c. 

Wm.  J.  HacUetfy  for  the  plaintiff  in  error. 

Ira  Sha/er,  district  attorney,  for  the  defendants  in  error. 

DsNio,  Ch.  J.  When  the  case  of  the  plaintiff  in  error 
came  before  us  on  a  former  occasion,  she  had  been  convicted 
of  murder  upon  a  legal  trial,  and  had  been  sentenced  to  be 
executed.  This  court  then  reversed  the  judgment,  because 
the  legislature  had  subsequently  enacted  a  statute  which  for- 
bade the  execution  of  such  sentences  as  that  which  had  been 
pronounced  against  her,  and  had  required  that  such  convicts 
should  be  subjected  to  imprisonment  at  hard  labor  for  one 
year,  and,  as  we  construed  the  legislative  intention,  should 
thereafter  be  executed  if  the  governor  should  issue  his  war- 
rant for  such  execution.  We  considered  this  provision  for  im- 
prisonment and  death  in  the  same  case  to  be  an  ex  post  facto 
law,  and  held  it  to  be  void,  because  the  constitution  of  the 

N.  Y.  R— 28.  26 
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United  States  had  prohibited  the  states  from  enacting  such 
laws.  It  was  considered  to  be  ex  post  factOy  because  it  at- 
tempted to  change  the  punishment  which  the  law  had  attached 
to  the  offense  of  the  prisoner  when  it  was  committed,  not 
by  remitting  some  desirable  portion  of  it,  but  by  altering 
its  kind  and  character.  The  principle  of  the  judgment  then 
'  rendered  has  been  since  reaffirmed  and  applied  in  the  case 
of  Shepherd  v.  The  People^  decided  in  December  last,  but 
not  yet  reported,  (a]^ 

Laying  out  of  view  for  the  moment  the  act  relating  to 
murder,  passed  in  the  year  1861,  and  considering  this  case 
as  uninfluenced  by  that  act,  the  inquiry  is,  whether  this  con- 
vict can  be  again  tried  and  convicted  for  the  same  murder? 
The  legislature,  by  declaring  that  persons  under  sentence  of 
death  when  the  act  of  1860  was  passed,  instead  of  being  ex- 
ecuted according  to  their  sentences  and  according  to  the  law 
as  it  had  existed  up  to  that  time,  should  be  put  to  hard  la- 
bor for  a  considerable  period,  and  afterwards  hold  their  lives 
at  the  pleasure  of  the  executive,  and  be  executed  when  in 
his  discretion  he  should  think  proper  so  to  order,  did  respec- 
tively repeal,  as  to  that  class  of  offenders,  the  prior  law  for 
the  punishment  of  murder.  As  the  punishment  attempted 
to  be  substituted  for  that  provided  by  the  antecedent  law 
which  had  been  abolished,  could  not  be  applied  on  account 
of  the  constitutional  prohibition,  it  followed  inevitably  that 
the  interference  of  the  legislature  had  rendered  it  impossible 
that  the  prisoner  should  be  punished  under  either  law.  It 
was  not  a  sufficient  answer  to  the  difficulty  to  say  that  the 
members  of  the  legislature  did  not  probably  intend  to  grant 
impunity  to  offenders  in  the  situation  of  the  prisoner.  They 
did  intend  to  abrogate  as  to  her,  and  as  to  all  persons  in 
the  same  situation,  the  former  punishment,  and  that  design 
they  effectually  carried  out.  They  intended  also  that  such 
offenders  should  be  punished  in  another  way,  but  this  they 
could  not  effect  on  account  of  the  constitutional  inhibitions. 

(a)  Since  reported,  26  N.  T.  Rep.  406. 
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The  reversal  of  the  judgment  against  this  prisoner,  proceed- 
ing, as  it  did  upon  the  absence  of  any  law  for  the  punishment 
of  her  offense,  has  effectually  exempted  her  from  being  again 
tried  and  sentenced  for  the  murder  charged  in  the  indictment, 
as  it  shielded  her  from  the  execution  of  the  sentence  already 
pronounced.  If  a  new  verdict  of  guilty  should  be  returned 
on  a  second  trial,  it  would  be  impossible  to  render  a  judg- 
ment of  death  pursuant  to  the  revised  statutes,  because  the 
legislature  had  forbidden  her  to  be  punished  in  that  way.  It 
would  be  as  true  after  such  fresh  trial  and  verdict,  that  she 
was  a  person  who  had  been  under  sentence  of  death,  when 
the  act  of  1860  was  passed,  as  it  was  when  we  reversed  the 
judgment ;  and  the  same  reason  which  compelled  us  to  re- 
verse that  judgment  would  preclude  the  giving  a  similar 
judgment  upon  the  second  verdict,  and  would  require  the  re- 
versal of  such  second  judgment,  if  one  should  be  rendered.  It 
would  be  equally  impossible  to  pronounce  the  compound 
judgment  of  imprisonment  at  hard  labor,  and  a  subsequent 
execution,  as  mentioned  in  the  act  of  1860,  because  the  con- 
stitutional objection  to  that  law  would  apply  to  the  case  after 
a  second  trial,  and  a  new  conviction,  in  the  same  manner  as 
it  did  to  the  judgment  rendered  upon  the  first  conviction.  It 
is  therefore  apparent  to  my  mind,  that  in  reversing  the  judg- 
ment which  had  been  rendered  against  the  prisoner,  we  neces- 
sarily determined  that  the  legislature  had  so  interfered  with 
the  arrangements  for  the  punishment  of  the  crime  of  murder, 
that  a  particular  class  of  offenders,  embracing  the  prisoner, 
could  not  be  punished  at  all.  It  was  the  duty  of  the  court 
of  oyer  and  terminer  to  give  effect  to  that  judgment,  in  its 
disposition  of  the  prisoner's  case,  upon  the  record  being  re- 
mitted to  that  court.  '  The  order  which  it  made  was  in  ac- 
cordance with  the  law  as  it  was  here  adjudged',  and  unless  the 
act  of  1861  affects  the  case,  we  think  it  was  the  only  order 
which  it  could  lawfully  make. 

There  is  a  view  of  this  case  which  requires  some  further 
explanation.    If  it  were  true  that  the  only  part  of  the  act  of 
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I860  T^hich  was  designed  to  reach  the  case  of  offenses  com« 
mitted  before  that  act  was  passed  was  the  10th  section^  which 
declares  that  persons  then  under  sentence  of  death  or  await- 
ing sentence  upon  a  conviction  for  murder  should  be  punished 
in  a  particular  way,  and  if  all  other  provisions  of  the  act 
were  prospective  only,  then  inasmuch  as  the  substituted  pun- 
ishment could  not  be  inflicted,  on  account  of  the  ex  post 
facto  character  of  the  provision  contained  in  that  section,  it 
might  be  argued  that  the  section  was  void,  and  that  it  being 
the  only  provision  abolishing  the  punishment  provided  by 
pre-existing  laws,  the  prisoner  ought  to  have  been  left  to 
suffer  according  to  her  sentence,  which  was  pronounced  under 
and  in  accordance  with  these  laws.  It  is  therefore  a  material 
inquiry  whether,  by  the  true  construction  of  the  act,  the 
former  punishment  was  abolished  generally,  and  the  new  one 
substituted  in  respect  to  all  offenses  of  murder  already  com- 
mitted ?  The  act  commences,  in  the  first  section,  by  declar- 
ing that  no  crime  thereafter  committed,  except  treason  or 
murder  in  the  first  degree,  shall  be  punished  with  death. 
The  following  sections,  to  the  6th  inclusive,  are  devoted  to  the  ^ 
new  definition  of  murder  in  the  first  and  in  the  second  degrees, 
and  to  the  mode  of  punishing  these  offenses,  namely,  by  one 
year's  imprisonment  at  hard  labor,  and  then  by  a  capital 
execution  if  and  when  the  governor  shall  issue  l^is  warrant 
as  to  the  first,  and  by  perpetual  imprisonment  at  hard  labor  as  ' 
to  the  second  degree.  If  the  act  had  stopped  here,  it  ought,  I 
think,  to  have  been  considered  as  wholly  prospective,  and  it 
would  have  left  the  pre-existing  laws  to  apply  to  offenses 
committed  prior  to  the  act.  But  the  seventh  section,  which 
immediately  follows,  is  an  alteration  of  the  section  of  the 
revised  statutes  which  denounced  the  penalty  of  death  for 
treason,  murder  and  the  first  degree  of  arson.  It  declares  that 
it  shall  be  amended  so  as  to  read  as  follows :  ''Every  person 
who  shall  }iereafter  be  convicted  of  treason,  murder,  and 
arson  in  t^e  first  degree,  as  those  crimes  are  respectively  de- 
fined in  this  title,  shall  be  punished  as  herein  provided.'' 
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The  words  ^'herein  provided ''  mast  be  construed  to  refer  to 
the  provision  for  punishment  contained  in  the  act,  and  not 
the  one  mentioned  in  the  revised  statutes,  though  if  the  sec- 
tion as  thus  amended  kept  its  place  in  the  title  of  the  re^ 
vised  statutes,  to  which  it  belongs,  according  to  the  system  of 
amendments  made  in  that  form,  the  reference  would  be  to 
those  statutes.  But  such  a  reading  would  leave  all  these 
offenses  without  any  punishment  whatever,  and  certainly 
could  not  have  been  intended.  Where  new  provisions  or 
modifications  of  existing  provisions  are  enacted  by  declaring 
that  a  particular  section  shall  be  amended  so  as  to  read  in  a 
given  manner,  in  the  form  made  use  of  in  this  case,  the  new 
part  is  to  be  construed,  as  regards  the  subject  upon  which  it 
is  to  take  effect,  .in  the  same  manner  that  an  independent 
statute,  having  the  same  provisions,  ought  to  be  construed. 
(Ely  V.  Holtofiy  15  K.  Y.  Bep.  595.)  la  interpreting  this 
section  upon  that  principle,  the  new  punishment  mentioned 
in  it  is  attached  to  all  future  convictions,  without  regard  to 
the  time  when  the  offense  was  committed.  It  is  possible  that 
such  a  verbal  construction  might,  if  there  were  nothing  of  a 
contrary  tendency  in  the  i^t,  be  forced  to  yield  to  the  prin- 
ciple that  a  retrospex^tive  effect  is  not  generally  to  be  given 
to  an  act  of  the  legislature  when  it  can  be  avoided.  But 
this  could  only  be  accomplished  by  rejecting  the  natural 
meaning  of  the  language.  Passing  over  these  seventh  and 
eighth  sections  as  not  material  to  the  present  question,  we 
come  to  the  tenth,  which,  as  already  mentioned,  declares 
that  all  persons  then  (that  is,  at  the  time  of  the  taking  effect 
of  the  statute)  under  sentence  of  death,  or  convicted  of 
murder  and  awaiting  sentence,  shall  be  punished  as  if  con- 
victed of  murder  in  the  first  degree  under  the  act ;  •  that  is, 
by  both  imprisonment  and  death.  This  renders  it  perfectly 
certain,  as  it  seems  to  me,  that  the  change  of  punishment 
was  intended  to  apply  to  offenses  already  committed.  Per- 
sons who  had  been  convicted  before  the  act  was  passed  must, 
of  course,  have  committed  the  offenses  of  which  they  were 
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convicted  prior  to  that  time.  There  might  be  a  good  reason 
for  suffering  offenders^  who  had  been  condemned  in  the  course 
of  criminal  proceedings,  to  receive  the  punishment  which  the 
law  had  annexed  to  their  offenses,  though  it  might  at  the 
same  time  be  judged  proper  to  change  the  punishment  of 
those  who  had  not  yet  been  presented ;  but  there  can  be  no 
conceivable  motive  for  inverting  the  position,  by  suffering 
the  old  law  to  remain  as  to  offenders  who  were  yet  to  be  tried, 
while  such  as  had  received  judgment  under  the  former  law 
should  have  their  sentences  changed  by  legislative  enactment. 
The  reason  for  a  change  of  punishment  in  regard  to  actual 
convicts  would  apply  with  greater  forc;B  to  offenders  who  had 
not  yet  been  prosecuted.  Th9  intention  of  the  legislature 
seems  to  me  very  plain.  The  amendment  of  section  one 
of  the  fourth  part  of  the  revised  statutes  prescribed  the  new 
punishment  for  all  future  convictions ;  and  as  it  was  not  in- 
tended that  the  old  punishment  should  ever  be  resorted  to, 
the  case  of  persons  who  had  been  actually  sentenced  or  tried 
and  convicted,  and  who  were  awaiting  sentence,  was  taken 
up,  and  their  punishment  changed  by  the  usual  expedient 
of  a  legislative  revision,  so  as  to  conform  them  to  the  altered 
rule,  which  had  been  established  respecting  future  convictions, 
and  for  all  other  cases.  The  last  section  of  the  act  furnishes 
additional  evidence  to  the  same  effect.  It  repeals,  by  their 
numbers,  twelve  sections  of  the  revised  statutes.  The  repeal 
is  absolute^  direct  and  immediate.  Those  sections,  it  is  said, 
"are  hereby  repealed."  On  looking  at  those  repealed  sec- 
tions it  will  be  seen  that  they  contained  provisions  inconsist- 
ent with  the  new  mode  of  punishment,  though  well  suited 
to  the  former  method.  Section  twelve  required  the  execution 
to  take  place  at  a  time  not  more  remote  than  eight  weeks 
from  the  time  of  the  sentence,  which  of  course  would  not 
admit  of  the  year's  intermediate  imprisonment.  Section 
thirteen  required  the  judge  who  presided  at  the  trial,  imme- 
diately to  send  to  the  governor  a  statement  of  the  conviction 
and  sentence,  with  his  notes  and  the  testimony.    There  was 
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no  other  apparent  motive  for  this  repeal,  except  that  it  was 
re-enacted  in  the  same  language  in  the  new  statute.  The 
repeal  of  the  fourteenth  section,  which  empowered  the  gov- 
ernor to  require  the  opinion  of  certain  judicial  ofScers  upon 
the  statement,  proceeded. upon  some  motive  not  apparent  to 
me.  The  sixteenth,  seventeenth,  eighteenth  and  nineteenth 
sections  of  the  revised  statutes  provided  for  the  case  of  con- 
victs alleged  to  have  become  insane,  after  beiug  sentenced  to 
death.  A  summary  inquiry  to  determine  the  fact  of  insanity 
was  to  be  instituted  before  a  jury,  and  if  the  convict  was 
thereby  found  to  be  insane,  the  execution  was  to  be  suspended 
until  the  sheriff  should  receive  a  warrant  from  the  governor,  or 
from  the  justices  of  the  supreme  court,  directing  the  execu- 
tion. The  inquiry  as  to  the  existence  of  insanity  would  be 
pertinent  under  either  system  of  punishment ;  but  to  the 
arrangement  which  required  a  preliminary  imprisonment  of 
one  year,  and  then  the  governor's  determination  that  execu- 
tion should  take  place,  the  provision  which  gaye  the  judges 
authority  to  issue  the  warrant  would  be  hostile.  The  six- 
teenth and  seventeenth  sections  were  therefore  allowed  to 
stand,  and  the  eighteenth  was  amended  by  the  eight  section 
of  the  act  of  1861,  by  repealing  the  part  allowing  the  judges 
to  issue  the  warrants.  The  section  was  changed  in  another 
particular,  not  material  to  the  present  question.  By  the 
nineteenth  section  the  governor  was  authorized,  as  soon  as 
he  should  be  convinced  of  the  sanity  of  the  convict,  to  ap- 
point a  time  and  place  for  his  execution.  As  this  might . 
interfere  with  the  year's  preliminary  imprisonment,  at  hard 
labor,  the  section  was  embraced  among  those  which  were 
repealed.  Three  of  the  repealed  sections,  the  twentieth  to 
the  twenty-second  inclusive,  make  certain  provisions  for 
the  case  of  a  female  sentenced  to  death,  and  discovered  to 
be  pregnant.  An  inquiry  into  the  fact  is  directed,  and  . 
the  execution  is  to  be  suspended  until  the  impediment 
shall  have  ceased  to  operate,  when  the  governor  is  au- 
thorized to  fix  a  day  for  it  to  take  place.    This  would  be 
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is  required  to  intervene  between  the  sentence  and  the  capital 
infliction,  thoagh  coherent  and  judicious  as  applied  to  the 
former  law.  A  similar  motive  existed  for  repealing  sections 
twenty- three  and  twenty-four,  because,  under  their  provisions, 
a  capital  execution  might  take  place  within  one  year  from 
the  time  of  the  sentence.  They  required  the  Supreme  Court 
to  appoint  a  time  for  the  execution  of  a  capital  sentence, 
when  the  time  fixed  by  the  sentence  itself,  had,  for  any  rea- 
son, passed  by,  and  to  issue  their  warrant  to  the  sheriff  for 
that  purpose.  This  would  take  from  the  governor  the  dis- 
cretion which  the  new  mode  was  intended  to  vest  in  him,  and 
might  require  the  execution  to  take  place  within  the  year. 

The  reason  for  the  repeal  of  section  twenty-five,  which 
declared  that  the  punishment  of  death  should  be  by  hang- 
ing, it  is  more  difficult  to  understand.  As  it  seems  clear  that 
it  waa  designed  by  the  aut];Lors  of  the  statute  that  capital 
pumshment  should  in  some  cases  be  inflicted,  I  am  inclined 
to  suppose  th.at  the  repeal  of  this  provision  was  itaadvertent. 
It  is  not,  however,  necessary  to  solve  that  doubt.  The  actual 
and  immediate  repeal  of  the  sections  is  certain,  and  the  con- 
sequence is  the  same,  whatever  may  have  been  the  motive 
which  led  to  it. 

One  of  the  sections  of  the  revised  statutes,  stated  to  have 
'been  repealed  by  the  last  section  of  the  act  of  1860,  is  section 
twenty-nine.  There  is  no  such  section  in  that  title,  the  sec- 
tion numbers  ending  at  section  twenty-seven ;  but  the  sub- 
stance of  an  act  of  1846  (ch.  118)  is  incorporated  into  some 
of  the  late  editions  of  the  revised  statute,  and  is  there  num- 
bered twenty  nine,  and  it  is  this  provision  which  is  attempted 
to  be  repealed.  (See  B.  S.,  5th  ed.,  voL  3,  p.  938.)  •  It  pro- 
vides for  the  case  of  a  prisoner  under  sentence  of  death,  being 
confined  in  a  jail  in  another  county  from  that  in  which  ha 
was  convicted,  in  consequence  of  the  proper  jail  being  unsafe, 
&Q,;  and  the  direction  is,  that  the  sheriff  of  the  county  in 
which  he  is  actually  confined  shall,  ^'on  the  day  appointed 
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for  the  execution  of  the  sentence/'  perform  that  duty.  It 
was  seen  that  this  enactment,  if  literally  followed,  would 
compel  an  execution  without  allowing  a  space  for  the  year's 
imprisonment,  and  hence  it  was  repealed. 

I  have  been  thus  particulai*  to  state  the  effect  of  this  re- 
pealing section,  which  took  effect  immediately  upon  the  pas- 
sage of  the  act  of  which  this  is  a  part,  in  order  to  show  the 
persistent  determination  of  the  legislature  that  no  capital 
execution  under  the  former  laws  should  thereafter  take  place, 
and  to  establish  that  there  is  no  ground  for  saying  that  the 
change  of  punishment  was  intended  to  be  prospective  merely, 
or  that  there  was  an  implied  saving  in  the  statute  in  respect 
to  offenses  theretofore  committed.  The  plain  direction,  by 
which  the  new  rule  is  applied  to  all  future  convictions ;  the 
express  provision  made  to  embrace  the  cases  of  offenders  al- 
ready convicted  and  sentenced,  and  the  present  repeal  and 
amendment  of  all  those  portions  of  the  revised  statutes  which 
would  conflict  with  the  immediate  operation  of  the  new  mode 
of  punishment,  demonstrate,  I  think,  the  design  of  the  leg- 
islature to  apply  that  mode  to  all  future  execution  of  sen- 
tences of  death,  whenever  the  offense  was  committed,  and 
whenever  the  conviction  took  place.  I  have  not  overlooked 
the  rule  of  interpretation,  by  which  general  language  in  a 
statute  is  required  to  be  construed  prospectively  and  not 
retrospectively,  unless  a  contrary  intention  plainly  appears. 
A  somewhat  strained  construction  is  allowed  in  such  cases, 
when  necessary  to  prevent  injustice  or  public  inconvenience, 
and  in  furtherance  of  a  presumed  general  intention  of  the 
l^islature. .  But  the  section  of  this  statute,  by  which  offend- 
ers, who  had  been  actually  tried,  convicted  and  sentenced 
when  it  was  passed,  are  expressly  subjected  to  the  new  pun- 
ishment, forbids  any  such  forced  construction  in  the  present 
case;  We  know  with  absolute  certainty  that  it  was  designed 
by  the  authors  of  the  law  to  apply  the  new  punishment  to 
the  case  of  offenders  who  had  been  already  convicted  under 
the  antecedent  law,  and  we  can  not  therefore  refuse  to  give 
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effect  to  the  language  by  which  they,  in  terms,  subject  all 
ifuture  convicts  to  such  new  penalty,  upon  any  suggestion 
that  they  did  not  intend  what  their  language  naturally  im- 
ports. The  effect  of  the  provisions  of  this  statute  therefore 
is,  to  forbid,  from  the  time  of  its  passage,  the  infliction  of 
the  penalty  of  death,  simply  and  unconnected  with  any  other 
punishment,  in  any  case,  and  to  substitute  for  such  penalty 
the  year's  imprisonment,  and  then  the  putting  to  death  of. 
the  offender  in  some  form,  if  the  governor  shall  so  determiifO. 
The  substitute  may  have  the  full  effect  intended  as  to  future 
offenses,  but  can  have  no  operation  in  respect  to  those  already 
committed,  for  the  reason  which  has  been  mentioned.  But 
the  pre-existing  law  having  been  displaced  by  a  repeal,  to 
make  room  for  the  substituted  system,  it  can  not  be  resorted 
to  for  any  purpose,  though  such  substituted  system,  in  one 
aspect  of  it,  can  not  be  upheld. 

Some  portions  of  the  opinion  prepared  by  Mr.  Justice 
Sutherland,  in  Shepherd  v.  The  People,  (supra,)  may  be 
considered  hostile  to  a  portion  of  the  reasons  given  for  the 
judgment  in  Hartung  v.  The  People,  as  reported  in  the  22d 
volume  of  the  N.  Y.  Reports,  and  which  I  have  now  more 
fully  explained ;  but  so  far  as  that  opinion  conflicts  with 
these  reasons,  it  was  unnecessary  to  the  determination  of  the 
case,  and  was  not  concurred  in  by  a  sufficient  number  of  the 
judges  to  pronounce  a  judgment.  4, 

We  are  of  opinion  that  the  act  of  1861  does  not  affect  the 
case  of  the  plaintiff  in  error.  If  it  could  apply  to  persons 
in  the  situation  in  which  she  was  when  the  act  of  1860  re- 
pealed the  penalty  to  which  she  was  subject  by  the  antece- 
dent law,  it  must  be  by  retracting  the  repealing  clauses  and 
reinstating  such  antecedent  law,  and  directing  its  application 
to  her  case  and  to  the  cases  of  all  other  persons  similarly  situ- 
ated. But  while  the  repeal  remained  unaffected  by  any  sub- 
sequent law,  the  process  against  the  plaintiff  in  error  came 
before  this  court  in  the  regular  course  of  justice,  and  the 
question  was  presented  whether  the  conviction  and  judgment 
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which  had  been  pronounced  respecting  her  should  be  affirmed 
and  executed,  or  should  be  reversed  and  annulled  as  unwar- 
ranted by  the  then  existing  law ;  and  the  judgment  was  that 
it  should  be  reversed  and  annulled. 

No  question  can  now  be  made  as  to  the  legal  propriety  of 
that  determination.  It  is  res  ac^'udicata  between  the  people 
of  the  state  and  the  plaintiff  in  error.  Now,  acts  done  and 
closed,  pursuant  to  a  law  which  is  subsequently  repealed, 
must  endure  and  stand,  and  be  good  and  effectual  notwith- 
standing such  repeal.  (Dwarris  on  Statutes,  534.)  'This 
was  the  case  as  to  the  alleged  offense  of  the  plaintiff  in  error. 
When  the  process  against  het  was  presented  for  final  adjudi- 
cation in  this  court,  and  it  was  found  that  there  was  no  law 
authorizing  the  punishment  of  her  imputed  offense,  a  judg- 
ment was  pronounced  in  her  favor,  which  absolved  her  from 
being  again  legally  questioned  for  that  offense.  It  was  equiv- 
alent to  an  acquittal  upon  that  charge,  for  it  was  the  judgment 
of  a  court  of  competent  jurisdiction,  that  in  the  then  state 
of  the  law  she  could  not  be  subjected  to  punishment.  The 
effect  of  the  repealing  act  of  1860  was  to  expunge  the  prior 
law  from  the  statute  book  as  completely  as  though  it  had 
never  existed.  If  the  legislature  was  competent  to  change 
this  state  of  the  law  by  a  repeal  of  the  repealing  act,  and  to 
thus  blot  out  such  first  repealing  act,  so  that  it  could  not 
hereafter  be  availed  of,  which  it  is  not  necessary  to  detiy, 
still  it  could  not,  in  my  judgment,  destroy  the  effect  of  a 
judgment  pronounced  in  the  meantime,  and  while  the  first 
repealing  act  was  in  force.  Suppose  a  person  had  been  pros- 
ecuted after  the  passage  of  the  act  of  1860,  and  befoie  its 
repeal  by  the  act  of  1861,  for  an  alleged  murder  committed 
before  the  passage  of  such  first  mentioned  act,  and  had  been 
acquitted,  not  for  want  of  proof  of  the  corpus  delicti^  but 
upon  the  ground  on  which  we  proceeded  when  this  case  was 
before  us  for  the  first  time,  namely,  that  the  act  of  1860  had 
repealed  the  provisions  of  the  revised  statutes  for  the  punish- 
ment of  murder,  no  one,  I  suppose,  would  maintain  that 
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such  a  person  could  be  again  prosecuted  for  the  same  offense; 
after  the  enactment  of  the  statute  of  1861.     Such  prosecu- 
tion, in  my  judgment,  would  be  Ikble  to  be  defeated  by  two 
conclusive  o]i>jections :  first,  that  the  act  of  1861,  as  applied 
to  such  a  case,  would  be  an  ex  post  facto  law,  and  unconsti- 
tutional.    By  the  repeal  of  the  provisions  of  the  revised 
statutes,  and  the  trial  and  acquittal  of  the  offender,  while  such 
];epealing  law  was  in  force,  the  act  of  the  prisoner,  though 
not  innocent  in  a  moral  sense,  would  be  dispunishable.    A 
legislative  act  restoring  the  repealed  law  would  have  precisely 
the  same  effect  as  though  the  offense  had  not  been  punishable 
originally,  but  had  been  made  so  for  the  first  time  by  the 
restoring  act.     Such  a  law  would  be  within  the  spirit  of  the 
constitutional  prohibition,  and  would,  in  my  opinion,  be  void. 
The  other  objection  referred  to,  would  arise  under  the  consti- 
tutional injunction  that  no  person  shall  be  twice  put  in 
jeopardy  for  the  same  offense.     These  would  be  good  pleas 
at  the  common  law,  and  the  constitution  only  affirms  the 
principle,  and  renders  it  unalterable  by  any  exertion  of  the 
law-making  power.     But  it  does  not  apply  when  the  indict- 
ment was  defective,  so  that  no  lawful  judgment  could  be 
rendered  upon  ^t,  or  in  the  case  of  a  mistrial,  as  where  there 
was  no  verdict,  or  where  the  trial  jury  did  not  consist  of  the 
full  number  of  twelve  jurors,  or  where  a  new  trial  had  been 
ordered  on  account  of  erroneous  rulings  on  the  first  trial,  or 
in  cases  of  the  like  nature,  nor  where  the  jury  was  discharged 
upon  necessity  without  rendering  a  verdict.     In  this  class  of 
cases  it  may  be  said  that  the  accused  was  never  in  legal 
jeopardy.     But  when  neither  the  indictment  nor  the  trial  was 
subject  to  any  legal  exception,  but  the  conviction  or  judg- 
ment has  failed  of  its  natural  effect  by  the  interposition  of 
the  government  or  of  the  prosecution,  it  would  be  contrary 
to  the  spirit  and  intention  of  the  rule,  and  of  the  constitu- 
tional provision  in  affirmance  of  it,  if  the  accused  could  be 
subjected  to  another  trial  for  the  same  offense ;  and,  more- 
over, as  it  seems  to  me,  it  would  be  manifestly  unjust  and 
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oppressive.  If  the  legislature  can  authorize  a  second  tria. 
i?here  there  has  been  a  conviction  which  has  become  ineffec- 
tual by  its  own  interposition,  it  may  do  so  when  there  has 
been  an  acquittal.  The  two  cases  fall  within  the  same  reason. 
I  have  not  considered  it  necessary  to  refer  to  the  numerous 
cases  where  the  rule  and  its  exceptions  have  been  the  subject 
of  judicial  exposition,  because  the  most  material  of  them 
have  been  very  carefully  examined  in  the  opinion  in  the  be- 
forementioned  case  of  Shepherd  v.  The  People.  That  case 
itself  is  a  precedent  for  the  judgment  I  am  about  to  recommend 
in  the  present  instance.  The  offense  of  Shepherd,  which  was 
arson  in  the  first  degree,  was  committed  prior  to  1860,  and 
his  trial,  upon  which  he  was  convicted,  took'  place  Jn  the 
early  part  of  1861,  and  before  the  enactment  of  the  act  of 
that  year.  He  was  sentenced  to  perpetual  imprisonment,  in 
intended  obedience  to  that  act.  The  revised  statutes,  in  force 
when  the  act  of  which  he  was  accused  was  perpetrated,  did 
not,  as  we  held,  warrant  the  mode  of  punishment,  and  the  act 
of  1860  was  held  to  be  void  in  its  application  to  that  case, 
as  being  an  ex  post  facto  law.  We  were,  of  course,  bound 
to  reverse  the  judgment  of  the  oyer  and  terminer,  which  had 
been  affirmed  by  the  Supreme  Court,  and  the  question  then 
arose  whether  it  was  proper  to  award  a  new  trial,  or  whether 
the  accused  should  be  discharged.  This  involved  the  con- 
sideration of  the  effect  of  a  trial  and  verdict  perfectly  legail 
and  regular  upon  an  indictment  in  all  respects  sufficient,  and 
where  thp  only  error  consisted  in  pronouncing  a  judgment 
which  was  not  warranted  by  any  law.  It  was  determined 
that  the  prisoner  had  been  once  placed  in  jeopardy  in  the 
sense  of  the  constitutional  provision,  and  we  added  to  the 
reversal  of  the  judgment  an  order  that  he  should  be  discharged. 
The  question  did  not  arise,  whether  he  could  have  been 
sentenced  undjr  the  provisions  of  the  revised  statutes,  as 
no  such  sentence  had  been  given.  The  point  adjudged  was 
the  same  which  is  now  presented.  In  neither  case  was  there 
any  defect  or  error  in  the  indictment,  trial  or  verdict.    In  the 
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case  of  Shepherd  the  judgment  was  illegal ;  in  that  of  the 
present  plaintiff  in  error,  the  judgment  had  become  illegal 
by  the  repeal  of  the  law  by  which  it  was  once  authorized ; 
but  we  held  in  the  case  of  Shepherd  that  the  former  convic-' 
tion  precluded  the  possibility  of  a  second  trial,  and  on  that 
ground  we  made  the  order  for  the  discharge  of  the  prisoner. 
The  principle  thus  settled  shows  that  the  judgment  of  the 
oyer  and  terminer  in  the  present  case  was  correct. 

I  have  intentionally  omitted,  in  what  has  thus  far  been 
said,  to  niake  any  refecence  to  the  order  which  was  entered 
for  a  new  trial  when  the  judgment  against  the  plaintiff  in 
error  was  reversed.  If  the  effect  of  the  judgment  of  reversal 
under  the  circumstances,  and  for  the  reasons  upon  which  it 
proceeded,  was  such  as  to  render  another  conviction  impos- 
sible, the  order  so  entered  would  not  deprive  her  of  the  bene- 
fit of  that  judgment.  It  did  not  ih  terms  direct  a  new  trial 
upon  the  issue  of  not  guilty  of  the  murder  of  which  she  stood 
charged,  and  in  connection  with  the  reasons  which  were 
given  for  the  judgment  of  reversal,  it  could  not  well  have 
been  so  understood ;  for  w%  hold  that  whether  guilty  or  not, 
the  legislative  interposition  and  the  constitutional  prohibi- 
tion against  changing  the  punishment  which  existing  laws 
had  attached  to  an  offense  already  committed^  prevented  any 
sentence  against  her.  Besides,  her  guilt  of  the  act  charged 
had  been  established  by  an  unexceptionable  trial  and  verdict. 
If  she  had  been  punishable  under  the  revised  statutes,  not- 
withstanding the  act  of  1860,  the  judgment  was  coi:rect  as  it 
stood,  and  there  was  no  reason  for  reversing  it.  If  the  pro- 
vision substituting  a  different  punishment  had  been  constitu- 
tionally valid,  there  was  still  no  reason  for  reversing  the 
judgment,  for  the  governor  and  sheriff  could  have  executed 
the  writ  of  the  legislature,  and  it  was  the  design  of  the  act 
that  it  should  be  executed  by  those  officers  in  the  case  of  a 
conviction  and  sentence  which  remained  unexecuted  when  the 
act  of  1860  passed,  without  any  further  resort  to  the  courts. 
The  judgment  of  reversal,  even  independently  of  the  reasons 
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given,  necessarily  affirmed  that  she  could  not  be  punished 
under  either  of  these  legal  provisions,  and  as  there  were  no 
other  modes  of  punishment,  it  followed  that  she  could  not 
be  punished  in  any  way.  The  formal  order  for  new  trial,  if 
it  meant  a  new  trial  for  the  murder,  upon  the  issue  which 
had  been  onc^  tried  and  determined,  would  have  been  plainly 
inconsistent  with  judgment  of  reversal,  as  well  as  with  the 
reasons  upon  which  it  proceeded.     If  it  had  been  understood 

• 

as  a  mandate  to  the  oyer  and  terminer  to  proceed  with  the 
case  in  accordance  with  the  principles  established  by  the 
judgment  of  reversal,  the  discharge  of  the  prisoner  might 
have  been  ordered  by  that  court  without  a  further  trial,  the 
facts  involved  being  contained  in  the  record.  Enough  ap« 
pears  in  the  case,  as  now  presented,  to  show  that  the  award 
of  a  new  trial  was  improvidently  entered,  and  the  whole  case 
being  legitimately  before  us,  on  this  writ  of  error,  we  are 
bound  to  give  effect  to  the  law  as  it  has  been  pronounced, 
and  we  accordingly  reverse  the  judgment  of  the  Supreme 
Court,  and  affirm  that  of  the  oyer  and  terminer,  and  direct 
the  prisoner  to  be  discharged. 

Emott,  J.  delivered  an  opinion,  in  which  he  examined  at 
length  the  question  whether  it  was  necessary  that  a  judg- 
ment should  have  passed  to  support  a  plea  of  autrefois  cori" 
vict — which  was  discussed  in  the  Shepherd  case.  The 
learned  judge  had  not  seen  the  opinion  in  that  case,  but 
arrived  at  the  same  conclusion  as  Mr.  Justice  Sutherland 
had  done.  He  also  concurred  in  the  opinion  of  Judge  Suth- 
erland, that  such  a  reversal  as  that  in  this  case  does  not 
impair  the  right  to  plead  the  former  conviction  in  bar.  ^'  The 
reversal  in  this  court  of  the  former  judgment  in  this  case  is 
strongly  analogous  to  the  result  of  praying  benefit  of  clergy 
in  England  in  its  consequences.  This  fact  remains,  notwith- 
standing that  this  prisoner  has  been  tried,  convicted  and  sen- 
tenced without  error  in  the  process,  indictment,  pleadings  or 
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trial.  As  this  appears  from  the  record  itself,  I  have  no  hesi- 
tation in  saying  that  the  replications  were  |  no  answer  to  the 
pleas." 

Judge  Ebcott  declined  to  consider  the  e£fect  of  the  repeal 
of  the  statute  of  1860,  and  the  passage  of  that  of  1861,  as 
necessary  to  his  determination  that  the  judgment  should  be 
affirmed.  ^ 

All  the  Judges  concurring  with  Dekio,  Ch.  J. 

Judgment  affirmed. 


William  G.  Sands,  Beceiver  of  the  iStna  Insuranee  Com- 
pany of  Utica,  V.  Jacob  Sanders,  jun.(a) 

An  assessment,  in  form,  need  not  specify  the  name  of  the  party  bonnd  to 
contribute,  nor  the  amount  of  the  note.  A  general  assessment  is  good  by 
which  the  receiver  declares  that  each  premium  note  is  assessed  to  the  taH 
amount  thereof. 

When  it  appears  to  a  receirer,  from  the  liabilities  of  the  company,  and  the 
times  at  which  the  liabilities  accrued,  and  fh>m  an  examipation  of  all  th« 
-  classes  and  notes  of  the  company,  that  there  is  no  note  that  Is  not  charge^ 
able,  to  its  entire  amopnt,  for  liabilities  which  justly  attached  during  the 
existence  of  the  policy  accompanying  such  note,  a  general  assessment  upon 
all  the  notes,  without  regard  to  classes,  and  to  their  ftill  amount,  is  nnoh- 
Jectionable. 

All  the  notes  of  a  mutual  insurance  company  constitute  its  capital,  whether 
they  be  in  one  department,  or  another;  and  if  the  necessity  exists,  resort 
must  be  had  to  the  entire  fund. 

If  a  company  divides  its  applications  for  insurance  into  three  classes,  one  of 
which  is  the  "hazardous  department,"  and  a  premium  note  is  in  that 
department,  the  maker  is  first  liable  to  contribute  for  losses  in  that  depart- 
ment; but  if  the  losses  do  not  exhaust  such  note,  what  is  left  is  applicable 
to  the  payment  of  losses  in  the  other  departments  during  the  running  of 
his  policy. 

(a)  Decided  April  term,  1868. 
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This  action  was  upon  a  premium  note^  of  which  the  fol- 
lowing is  a  copy : 

"$180.00.  For  value  received,  in  policy  No.  1477,  dated 
8th  October,  1851,  issued  by  the  iBtna  Insurance  Company 
of  Utica,  I  promise  to  pay  the  said  company,  or  their  treas- 
urer for  the  time  being,  the  sum  of  one  hundred  and  eighty 
dollars,  in  such  portions  and  at  such  time  or  ti&es  as  the 
directors  of  said  company  may,  agreeably  to  their  charter  and 
by-laws,  require.  Jacob  Bandebb,  Jr.'' 

The  consideration  of  the  note  was  a  policy  of  insurance, 
which  insured  the  defendant's  property  for  one  year  from 
October  8,  1851.  The  company  was  chartered  on  the  28th 
March,  1851,  under  the  act  entitled  "An  act  to  provide  for 
the  incorporation  of  insurance  companies,"  passed  April  10, 
1849,  and  was  located  at  Utica,  in  the  county  of  Oneida. 
On  the  16th  January,  1854,  an  order  was  made  at  special 
term,  by  Judge  Pratt,  restraining  the  company  from  fur- 
ther exercising  its  corporate  rights,  which  order  directed  a 
reference  for  the  appointment  of  a  receiver,  on  which  refer- 
ence Edward  Eames  was  appointed  receiver.  By  order  of  the 
19th  February,  1855,  this  court  at  special  term  ordered  an 
assessment  by  said  Eames ;  and  notes  were  by  him  assessed, 
including  the  defendant's  note,  which  was  assessed  for  losses . 
which  accrued  whilst  said  note  was  in  %rce.  The  assess- 
ment was  made  to  pay  losses  in  the  hazardous  department. 
This  assessment  was  confirmed,  and  notice  of  the  assessment 
was  published  for  three  successive  weeks  in  only  two  daily 
newspapers  in  Oneida  county.  The  collection  of  this  assess- 
ment was  stayed  by  injunction,  in  an  action  brought  by 
Hubbard  and  Terry  against  the  company  and  the  receiver. 
The  principal  ground  of  the  injunction  complaint  was,  that 
the  assessment  was  made  principally  to  pay  losses  which  had 
accrued  on  policies  of  insurance,  for  which  a  premium  in 
cash  was  paid  in  lieu  of  a  premium  note ;  which  action  was 
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tried  on  the  27th  October,  1856,  before  Jastice  Wm.  F.  Al^en, 
"when  Mr.  Kernan  and  Mr.  Gridley  were  heard  for  the  plain- 
tiffs, and  Mr.  Kellogg  and  Mr.  Hunt  for  the  defendants. 
The  court  found,  as  a  question  of  law,  that  the  premium 
notes  were  not  liable  to  be  assessed  for  losses  arising  upon 
insurances  based  on  a  cash  premium,  and  that  the  said  assess- 
ment should  be  set  aside  and  vacated ;  and  it  was  adjudged 
that  the  premium  notes  were  not  legally  liable  to  be  assessed 
for  claims  for  losses  on  policies  issued  for  a  cash  premium, 
and  the  assessment  was  set  aside.  But  on  the  4th  Monday 
of  June,  1856,  this  finding  and  order,  so  far  as  it  adjudged 
to  the  prejudice  of  creditors  upon  the  liability  of  the  assets 
to'pay  their  claims,  on  motion  of  said  creditors  was  vacated^ 
(reported  22  Barb.  5d7,)  and  the  order  at  special  term  was 
ajBBirmed  on  appeal,  and  an  order  was  made  referring  it  to 
Joseph  Benedict,  as  referee,  to  take  proof  of  the  assets  of  the 
company  and  of  the  claims  due  from  the  company,  and  the 
creditors  were  made  parties  defendant.  Not.  until  the  16th 
June,  1860,  was  the  injunction  which  stayed  the  receiver 
from  assessing  or  collecting  notes  vacated  or  modified,  when 
the  same  was  set  aside  on  motion  of  the  attorney  for  the  cred- 
itors. This  referee  notified  all  the  creditors,  including  this 
defendant,  of  the  reference  to  prove  claims,  and  both  Mr. 
^  Kernan  and  Judge  Gridley  attended  the  reference  for  Hub- 
bard and  Terry  and  the  other  note  makers,  and  the  losses  as 
adjusted  were  for  losses  where  premium  notes  were  given  to 

the  amount  of $13,025  99 

Losses  in  cash  department  on  policies  issued  for  a 
cash  premium  only,        .         .         .         .        124,104  60 

$137,130  59 

The  entire  notes  of  the  company,  including  premium  and 
original  stock  notes,  amounted  to  $167,428.96. 

An  order  of  June  9,  1856,  directed  the  appointment  of  a 
receiiver  in  place  of  said  Eames,  and  said  Sands,  the  plaintiff, 
was  duly  appointed.    The  company  was  dissolved  by  judg- 


April,  1863.]  Sands  v.  Sandebs.  419 

Statement  of  Case. 

ment,  in  the  case  of  Thompson  and  other  judgment  creditors 
against  the  company,  and  by 'the  said  judgment  of  the  3d 
Monday  of  June,  I860,  dissolving  the  company,  the  plaintiff 
was  confirmed  in  his  appointment  as  receiver.  And  the  said 
judgment  recognized  the  claims  allowed  by  said  Benedict, 
referee,  and  directed  the  new  receiver  to  adjust  and  allow 
claims.  The  judgment  also  directed  the  receiver  to  make  and 
collect  assessments. 

The  assessment  was  made  on  the  23d  June,  1860,  and 
each  of  the  premium  notes  was  assessed  to  the  entire  amount 
due  thereon,  and  the  assessment  was  ordered  to  be  paid  by 
the  22d  day  of  August  following.  The  assessment  was  pub- 
lished as  required  by  the  by-laws  of  the  company.  The 
by-laws  provided  that  notice  of  the  assessment  be  published 
for  three  weeks,  not  less  than  thirty  days  prior  to  the  time 
fixed  for  payment,  in  three  papers  published  in  Oneida 
county.  Section  8  of  the  charter  provided  that  any  person 
applying  for  insurance  might  pay  a  cash  advance  premium  and 
give  no  premium  note.  Section  11  allowed  the  company  to 
divide  its  ftpplications  into  classes,  and  restricted  the  assess- 
ment of  premium  notes  to  its  class.  It  does  not  appear  by 
the  by-laws  that  the  company  had  several  departments,  and 
yet  practically  there  were  different  departments.  The  assess- 
ment was  confirmed  by  order,  of  the  26th  of  June,  1860. 
Personal  demand  of  payment  was  made  of  the  defendant  on 
the  23d  of  June,  1862,  and  the  payment  was  refused. 

The  note  was  assessed  by  this  plaintiff  to  its  entire  amount, 
to  pay  losses  which  accrued  whilst  the  policy  accompanying 
the  same  was  in  force. 

The  action  was  tried  before  a  referee,  wbo  found  that  the 
defendant's  note  was  in  the  hazardous  department,  and  that 
the  losses  which  accrued  in  that  department,  '^and  which  are 
4  due  and  not  paid,  for  the  time  the  defendant's  note  and  pol- 
icy were  in  force,  were  more  than  can  be  collected  on  the 
notes  of  that  department,  which  were  in  force  and  were  liable 
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for  the  losses  and  expenses  which  accraed  daring  the  yeai 
that  the  defendant's  note  and  policy  were  in  force/' 

The  plaintiff  was  nonsuited  for  the  reasons. 

First.  That  the  assessment  of  the  receiver  Eames  is  invalid, 
as  the  notice  thereof  was  puhlished  in  but  two  newspapers  in 
the  county  of  Oneida. 

Second,  The  assessment  of  the  plaintiff  of  the  23d  day  of 
June,  1860,  is  void,  as  the  same  is  general,  and  thereby  all 
the  notes  in  all  classes  and  of  all  dates  were  assessed  to  their 
full  amount. 

On  appeal  at  general  term,  no  opinion  was  delivered  by 
the  court,  the  court  regarding  a  former  decision  made  in  the 
case  of  this  plaintiff  against  Smith  Shoemaker,  as  controlling 
this  action.  The  eyidence  in  the  Shoemaker  case  was  adopted 
and  made  a  part  of  this  case,  with  the  same  exceptions  and 
ruliQgs. 

An  appeal  was  had  from  the  judgment  ordered  at  general 
term  to  this  court 

Henry  B,  Mygattj  for  the  appellant. 

Senry  P.  Tovmsendj  for  the  respondent. 

Wright,  J.  The  action  being  upon  a  premium  note  of 
the  defendant,  an  assessment  was  a  necessary  condition  to  its 
maintenance.  In  February,  1853,  and  after  the  company  in 
which  the  defendant  was  insured  became  insolvent,  Eames, 
th(3  then  receiver  of  such  company,  assessed  the  note  in  action 
to  the  amount  of  $64.57,  for  losses  which  accnied  while  the 
defendant's  policy  and  note  were  in  full  force  and  effect,  and 
for  expenses  for  which  his  note  was  chargeable.  The  collec- 
tion of  this  assessment  was  stayed  by  injunction  in  a  suit 
brought  against  the  company  and  the  receiver,  and  such  in- 
junction was  not  vacated  or  set  aside  until  June,  1860.  On 
the  23d  of  June,  1860,  the  plaintiff  (who  before  that  time 
had  been  appointed  receiver  in  the  place  of  Eames)  assessed 
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the  defendant's  note  to  its  full  amoant  for  losses  and  for  ex- 
penses and  liabilities  accrued  while  the  note  and  policy  were 
in  force,  and  also  for  expenses  and  liabilities  incurred  in 
executing  the  plaintiff's  trust  as  receiver,  and  which  expenses 
were  chargeable  upon  his  note,  If  either  of  these  assess- 
ments were  regular  and  valid,  the  plaintiff  was  improperly 
nonsuited. 

The  only  ground  for  claiming  the  assessment  made  by 
Eames  to  be  illegal,  is  that  notice  thereof  was  published  in 
two  newspapers,  printed  in  the  county  of  Oneida.  I  do  not 
think  this  was  such  an  irregularity  as  to  invalidate  the  assess- 
ment, and  constitute  a  defense  to  the  action.  There  was  no 
provision  in  the  charter  of  the  ^tna  Insurance  Company 
for  giving  notice  of  assessment  on  the  premium  notes ;  but 
one  of  its  by-laws,  adopted  in  1851,  prescribed  the  mode, 
viz :  "  By  publication  in  three  newspapers  printed  in  Oneida 
county,  three  weeks  successively,  the  last  publication  of 
which  shall  not  be  less  than  thirty  days  prior  to  the  time 
fixed  for  payment;  and  in  such  other  newspapers  as  the 
directors  or  the  executive  committee  may  deem  necessary  or 
expedient."  It  is  not  important  now  to  inquire  what  would 
have  been  the  effect  of  the  omission  ifi  publish  the  notice  in 
three  newspapers  ppnted  in  such  county,  of  an  assessment 
made  by  the  directors  or  a  receiver  prior  to  1853.  In  1853, 
in  remodeling  the  general  law  for  the  incorporation  of  fire 
insurance  companies,  the  directors  of  any  mutual  insurance 
company  were  authorized,  after  ascertaining  the  loss  or  dam- 
age by  fire  sustained  by  any  member,  or  after  the  rendition 
of  any  judgment  against  the  company  for  loss  or  damage, 
^^  to  settle  and  determine  the  sums  to  be  paid  by  the  several 
members  thereof,  as  their  respective  portions  of  such  loss, 
and  publish  the  same  in  such  manner  as  they  shall  see  Jit, 
or  as  the  l^-laws  shall  have  prescribed."  (Laws  of  1853, 
ch.  466,  §  13.)  The  statute  thus  left  the  manner  of  publi- 
cation of  notice  of  the  assessment  io  the  discretion  of  the 
directors.    They  might  pursue  the  mode  prescribed  by  the 
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by-laws  of  the  company,  or  any  other  mode  of  publication 
deemed  advisable  and  proper. 

Another  provision  of  the  statute  would  seem  to  strengthen 
this  construction.  Assessments  are  to  be  paid  within  thirty 
days  next  after  publication  of  the  notice ;  but  a  neglect  or 
refusal  to  do  so  within  such  time  would  not  put  the  assessed 
member  in  default  so  that  an  action  could  be  sustained  against 
him  by  the  directors.  Before  he  is  in  default,  and  a  right  of 
action  upon  his  note  is  given  to  the  directors,  he  must  not 
only  have  neglected  or  refused  to  pay  within  the  time,  but 
there  must  have  been  a  personal  demand  for  payment  of  the 
assessment  made  upon  him,  (ch.  466  of  Laws  of  1853,  §  13.) 
The  only  object  of  the  publication  is  to  notify  the  members 
of  the  assessment,  and  the  amount  they  are  required  to  pay, 
and  afford  them  an  opportunity  to  make  payment.  All  this 
is  effected  by  the  personal  demand  for  payment,  required  to 
be  made,  and  hence  no  injustice  could  be  done  by  lodging 
with  the  directors  a  discretion  as  to  the  manner  of  publica* 
tion.  It  is  enough,  however,  for  the  purposes  of  this  case, 
that  since  the  statute  of  1853,  the  directors  of  a  mutual 
insurance  company  are  not  required  to  publish  an  assessment 
for  losses  in  such  manner  '^as  the  by-laws  shall  have  pre- 
scribed," unless  they  choose  to  do  so.  Having  authority  to 
publish  it,  ''as  they  shall  see  fit,"  they  may  adopt  a  mode  of 
publication  other  than  that  prescribed  by  the  by-laws,  with- 
out invalidating  the  assessment.  It  may  be  conceded  that 
it  is  a  prerequisite  to  a  recovery  upon  a  premium  not«  that 
there  should  be  a  publication  of  the  assessment.  But  the 
statute  has  not  restricted  the  mode  of  publication,  but  left 
it  optional  with  the.  directors  to  pursue  that  prescribed  by 
the  by-laws  of  the  company,  or  such  other  ''as  they  shall 
see  fit." 

The  receiver  of  an  insolvent  mutual  insurance  company  is 
clothed  with  all  the  powers  possessed  by  the  directors  for 
making  and  collecting  assessments,  (ch.  71  of  Laws  of  1852, 
§  2.)    The  referee  has  found  that  the.  receiver  Eames,  in  this 
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case,  published  the  notice  of  the  assessment  made  by  him  in 
bnt  two  papers  printed  in  the  county  of  Oneida.  The  by-laws 
of  the  company  provided  that  the  publication  should  be  in 
three  newspapers.  Eames  was  n«  more  than  the  directors 
would  have  been,  at  the  time  the  assessment  was  made,  re- 
stricted to  the  manner  of  publication  prescribed  by  such  by- 
laws. It  is  conceded  that  he  published  the  assessment  in 
two  newspapers  printed  in  the  county  of  Oneida ;  and  it  was 
proved  and  found  as  a  fact  by  the  referee  that  the  defendant 
was  persQpally  notified  of  it  before  the  action  was  brought. 
Having  a  discretionary  power  or  authority  as  to  the  manner 
of  publication  y  the  assessment  was  not  invalid,  nor  was  there 
a  failure  to  put  the  defendant  in  default  for  not  paying,  for 
the  reason  that  the  latter  was  not  notified  of  the  assessment 
through  the  medium  of  three,  instead  of  two  newspapers 
printed  in  the  county  of  Oneida. 

The  assessment  of  the  receiver  Sands  was  not  objectionable, 
for  the  reason  assigned  by  the  referee.  An  assessment,  in 
form,  need  not  specify  the  name  of  the  party  bound  to  con« 
tribute,  nor  the  amount  of  the  note.  A  general  assessment 
is  good,  by  which  a  receiver  declares  that  each  premium  no.te 
is  assessed  to  the  full  amount  thereof.  There  is  no  indefinite- 
ness  or  uncertainty  about  it,  and  the  maker  of  each  note  is 
distinctly  informed  of  the  sum  he  is  required  to  pay  thereon. 
It  was  no  objection  to  the  assessment,  in  this  case,  that  the 
premium  notes  in  all  classes  and  of  all  dates  were  assessed. 
All  the  assets  of  the  company  that  came  to  the  hands  of  the 
plaintiff  as  receiver,  were  the  capital  stock  notes,  amounting 
to  about  $100,000,  and  premium  notes  of  all  classes  and  dates 
to  the  amount  of  $67,000 ;  and  these  assets  were  insuffici^t 
to  pay  the  losses  and  expenses  due  from  the  company.  The 
company  had  divided  its  applications  for  insurance  into  three 
classes,  one  of  which  was  known  as  the  hazardous  depart- 
ment, and  the  premium  note  of  the  defendant  was  in  that 
department.  The  amount  of  losses  in  the  hazardous  depart- 
ment, due  and  unpaid;  which  accrued  during  the  year  the 
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defendant's  note  and  policy  were  in  force^  was  more  than 
could  be  collected  on  the  notes  of  that  department  which  wer€ 
in  force,  and  were  liable  for  the  losses  and  expenses  of  that 
year.  In  addition,  the  losses  and  expenses  of  the  company 
were  more  than  the  stock  and  premium  notes  of  all  classes 
and  tiates  would  pay.  When  it  appears  to  a  receiver,  from 
the  liabilities  of  the  company,  and  the  times  the  liabilities 
accrued,  and  from  an  examination  of  all  the  classes  and  notes 
of  the  company,  that  there  is  no  note  that  is  not  chargeable 
to  its  entire  amount  for  liabilities  which  justly  attached  during 
the  existence  of  the  policy  accompanying  such  note,  a  general 
assessment  upon  all  the  notes,  without  regard  to  classes,  and 
to  their  full  amount,  is  unobjectionable.  All  the  notes  of 
the  company  constituted  its  capital,  whether  they  be  in  one 
department  or  another,  and  if  the  necessity  exists,  resort 
must  be  had  to  the  entire  fund.  An  assessment  made  to-day 
of  one  cl^s  to  pay  all  the  losses  of  that  class,  and  an  assess- 
ment to  the  residue  of  that  class,  at  a  future  day,  to  pay  the 
losses  of  another  class,  the  assets  of  which  are  exhausted, 
would  be  idle  and  attended  with  unnecessary  expense  and 
delay,  when  the  saxne  could  all  be  effected  by  one  assessment. 
The  defendant  was  liable  to  be  assessed  for  losses  occurring 
in  the  three  classes  of  this  company  during  the  existence  of 
his  policy.  If  it  required  an  assessment  to  the  full  amount 
of  his  note  to  pay  such  losses,  the  receiver  could  make  it. 

It  is  true  that  as  his  note  was  in  the  hazardous  depart- 
ment, and  his  policy  run  for  but  one  year,  he  was  first  liable 
to  contribute  for  losses  in  that  department,  but  if  these  losses 
did  not  exhaust  his  note,  what  was  left  was  applicable  to 
payment  of  losses  in  the  other  departments  accruing  during 
the  year  that  his  policy  ran,  and  this  was  the  precise  condi- 
tion of  all  the  other  premium  note  policy  holders.  The  de- 
fendant, however,  in  this  case,  can  not  complain  that  the 
assessment  was  of  the  full  amount  of  his  note.  It  was  proved, 
and  the  fact  was  distinctly  found  by  the  referee,  that  the 
ascertained  losses  accruing  during  the  year  that  the  deftnd- 
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ant's  policy  was  in  force,  were  more  than  could  be  collected 
on  the  notes  of  the  hazardous  department,  which  were  in 
force  and  liable  for  the  losses  of  that  year.  The  receiver  was 
consequently  justified  in  assessing  the  defendant's  notes  to  the 
full  amount,  and  it  was  not  for  him  to  object  that  the  notes 
in  other  classes  and  of  other  dates  than  his  own  were  assessed. 
I  am  of  the  opinion  that  both  assessments  were  valid,  and 
that  the  plaintiff  was  improperly  nonsuited.^  The  judg- 
ment of  the  Supreme  Court  should  be  reversed  and  a  new 
trial  ordered. 

All  the  judges  agreed  to  the  validity  of  the  last  assess- 
ment. Davies,  Boseerans  and  Balcom,  JJ.,  concurred  as 
to  Eames'  assessment,  and  Emott,  Denio,  Selden  and  Mar- 
vin, J  J.,  dissented  from  the  opinion  as  to  Eames'  assessment. 

Judgment  reversed. 


Farmers  and  Mechanics'  Bank  of  Kent  County,  Mary- 
land V.  The  Butchers  and  Drovers'  Bank,  (a) 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  of  New  York.  The  action  was  to  recover  the  amount 
of  five  checks  drawn  upon  the  defendant  by  one  Green,  and 
certified  by  the  defendant's  paying  teller  on  their  face  to  be 
good.  The  checks  were  not  drawn  against  funds,  and  the 
teller,  in  fact,  had  no  authority  to  certify  such  checks.  The 
jury  found  that  the  plaintiffs  were  bona  fidt  holders  for  value 
of  the  checks,  and  they  had  judgment  for  their  amount.  The 
defendants  appealed  to  this  court. 

(a)TliiB  case  is  reported  in  16  N.  T.  Rep.  125,  where  Jadge  Seldbv'b  opinion, 
alone,  is  given.  It  appears,  however,  from  that  report  (p.  142)  that  Dbvio, 
Ch.  J.,  and  Bbow5,  J.,  also  delivered  opinions.  That  of  the  Chief  Jndga 
has  since  been  published  in  14  N.  T.  Rep.  (p.  628,)  and  to  make  the  record 
complete,  the  opinion  of  BbowVi  J.  is  here  given. 
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John  H.  Reynolds  J  for  the  appellants. 

Henry  A.  Cram^  for  the  respondents. 

Brown,  J.  The  judge  charged  the  jury,  upon  the  trial 
of  this  action,  that  there  was  no  douht  of  the  authority  of 
Peck,  the  teller  of  the  defendant,  to  certify  checks  in  the 
manner  in  \^ich  the  checks  in  question  were  certified,  so  as 
to  bind  the  defendant  to  pay  them  to  holders  taking  them 
hona  fide  and  for  value,  in  the  usual  course  of  business.  The 
defendant  thereupon  excepted.  The  proposition  involves  the 
main  question  in  the  action,  and  I  will  return  to  it  presently. 
He  also  charged,  that  if  the  jury  found  that  the  plaintiff  had 
previously  held  similar  checks  certified  by  Peck,  the  teller, 
in  the  same  manner  as  the  checks  in  controversy,  which  had 
been  paid  by  the  bank  on  presentation  and  without  objection,, 
and  if  they  also  found  that  the  plaintiff  took  them  in  good 
faith  for  value  and  without  notice  of  the  agreement  between 
Green,  the  drawer,  and  Peck,  the  teller,  that  they  were  to  be 
returned  to  and  not  paid  by  the  bank,  and  without  notice 
that  Peck  in  certifying  them  had  exceeded  his  authority,  the 
plaintiff  was  entitled  to  recover.  To  this  also  the  defendant 
excepted.  The  instructipn  was  in  effect  that  the  jury  might 
infer  Peck's  authority  from  previous  transactions  and  acts  of 
the  same  kind,  which  had  been  accepted  and  approved  by  the 
defendant  without  objection.  In  this  I  see  no  error,  because 
the  agent's  authority  might  have  been  proved  by  an  express 
direction,  or  by  the  usual  and  customary  course  of  business 
at  the  bank.  The  residue  of  the  proposition,  that  they  must 
also  be  satisfied  the  plaintiff  had  no  notice  of  the  agreement 
between  Peck  and  Green,  or  that  the  former  accepted,  in 
violation  of  his  ^uty,  before  they  could  give  the  plaintiff  a 
verdict,  was  certainly  unexceptionable  and  needs  no  further 
notice.  The  jury  were  also  told,  and  I  think  correctly,  that 
the  plaintiff  was  a  holder  for  value,  if  it  took  the  checks  in 
payment  and  satisfaction  of  the  installments  of  stock  sold 


Sept  1863.]  F.  &  Megh.  Bank  v.  B.  &  Dbot.  Bank.  427 

Opinion  of  Bbowv^.J. 

to  or  subscribed  for  by  Green  and  others^  and  not  as  collateral 
security  for  the  payment  of  such  stock  subscriptions.  The 
verdict  for  the  plaintiff  mnst  therefore  be  deemed  to  estab- 
lish the  facts,  that  the  plaintiff  took  the  checks  in  good 
faith,  in  the  usual  course  of  business,  for  value,  and  without 
notice  of  any  want  of  authority  by  Peck,  or  of  the  agree- 
ment between  him  and  Green,  that  the  checks  were  not  to 
be  paid  by  the  defendant.  There  is  no  conflict  of  evidence 
and  no  dispute  about  the  facts.  We  are  therefore  left  to 
consider  whether  Peck  had  authority  under  the  proof  to  cer- 
tify the  checks  for  the  bank,  and  if  so,  what  was  the  duty 
and  obligation  which  it  incurred  thereby. 

Checks  upon  banks  have  most  of  the  qualities  of  inland 
bills  of  exchange.  They  are  drawn  for  a  sum  certain  upon 
a  person  or  corporation  usually  having  funds  of  the  drawer 
sufficient  for  their  payment,  and  are  payable  on  presentation. 
If  payable  to  bearer  they  pass  by  delivery,  and  if  to  the  or^ 
derof  the  payee  by  indorsement,  in  the  usual  form.  They 
are  not  payable  on  time,  and  are  therefore  not  presented  for  or 
subject  to  acceptance,  and  in  this  particular  they  differ  from 
bills  of  exchange.  The  drawer  may  be  made  liable  as  the 
drawer  of  a  bill  of  exchange  upon  presentation  within  a  rea- 
sonable time  and  notice  of  non-payment.  Most  of  the  rules 
repecting  bills  of  exchange  and  promissory  notes  affect  checks 
on  banks.  (Chitty  on  Bills,  515 ;  Marker  v.  Anderson^  21 
Wend.  372.)  I  assume  that  the  practice  of  having  the  drawee 
mark  and  certify  upon  the  face  of  the  check,  that  it  is  good 
for  the  sum  therein  expressed,  is  of  recent  qrigin,  for  I  find 
nothing  said  of  it  by  the  early  writers,  and  but  few  reported 
caseis  where  the  practice  is'  referred  to.  It  is,  however,  at 
the  present  day  a  prevalent  custom.  Checks  drawn  upon 
banks  or  bankers  thus  marked  and  certified  enter  largely  into 
the  commercial  and  financial '  transactions  of  the  country. 
They  pass  from  hand  to  hand  in  the  payment  of  debts,  the 
purchase  of  property,  and  in  the  transfer  of  balances  from 
one  house  and  one  bank  to  another.     In  the  great  commer-- 
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cial  centers  they  make  up  no  inconsiderable  portion  of  the 
circulation,  and  thus  perform  a  useful,  valuable,  nay,  an  al- 
most  indispensable  office.  They  are  enabled  to  perform  these 
important  functions,  mainly  upon  the  faith  and  credit  given 
to  the  certificate  of  the  drawee  that  they  are  good.  It  is 
this  that  gives  them  credit  and  currency  with  commercial 
men.  The  object  of  the  drawer  who  obtains  the  certificate, 
and  the  purpose  of  the  drawee  in  giving  it,  is  to  impart 
strength  and  credit  to  the  paper,  and  to  assure  all  who  accept 
it  in  the  course  of  trade,  that  it  will  be  paid  on  presentation. 
The  certificate  is  an  undertaking — a  contract — and  in  de- 
termining its  legal  efiect  we  must  ascertain,  if  we  can,  the 
intent  of  the  parties ;  that  is,  the  party  who  makes  and  the 
party  who  accepts  it.  The  maker  of  the  certificate  puts  his 
name  to  it  with  a  view  to  its  circulation,  and  to  assure  those 
to  whom  the  paper  may  be  offered,  that  it  will  be  paid  on 
presentation ;  and  the  party  who  accepts  it  does  so  upon  the 
faith  and  credit  of  this  representation  and  assurance.  The 
paper  upon  which  the  certificate  is  impressed  is  negotiable 
by  delivery,  or  by  indorsement,  and  designed  for  circula- 
tion, and  in  respect  to  all  the  subsequent  holders  the  party 
making  and  uttering  the  certificate  stands  in  the  position  of 
an  acceptor,  with  all  the  responsibilities  incident  to  that  rela- 
tion. The  certificate  means  nothing  less  than  this,  but  it 
means  something  more.  It  imports  that  the  drawer  has 
funds,  or  means  convertible  into  funds,  in  the  hands  of  the 
drawee  at  the  time,  which  shall  be  retained  and  devoted  to 
the  payment  of  the  paper  on  presentation.  If  it  does  not 
mean  this,  the  certificate  is  a  sham  and  a  snare.  The  learned 
judge  who  delivered  the  opinion  in  Maasey  v.  The  Eagle 
Bank  J  (9  Metcalf,  309,)  says:  "Unless  the  word  good  carries 
with  it  a  binding  evidence  of  the  fact  that  the  .money  is  in 
the  bank  to  meet  that  particular  check,  and  that  it  will  be 
paid  to  bearer  at  any  time  when .  presented,  it  is  of  no  prac« 
tical  utility."  (Vide  also  Willets  v.  The  Fhcenix  Bank, 
2  Duer,  121.)     This  view  leaves  no  doubt  of  the  liability  of 
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the  defendant  to  respond  to  the  plaintiff  for  the  amount  of 
the  checks,  provided  the  certificates  are  its  acts  or  made  by 
its  authority. 

This  brings  me  to  consider  what  is  doubtless  the  main 
question ;  that  is,  the  authority  of  Peck,  the  teller,  to  make 
the  certificates.  He  was  an  officer  of  the  Butchers'  and 
Drovers'  Bank,  a  monied  corporation  with  banking  powers^ 
and,  like  all  other  corporate  officers,  was  its  servant  and 
agent^  having  power  to  bind  his  principal  within  the  scope  of 
his  authority.  I  shall  not  stop  to  distinguish  between  a 
general  agent  with  power  to  act  for  and  represent  his  prin- 
cipal in  all  his  business  transactions,  and  a  special  agent  em- 
powered to  do  a  particular  act  or  a  series  of  acts  in  regard  to 
a  particular  subject ;  nor  between  those  agencies  created  by 
written  instruments  or  express  words,  or  those  which  arise 
by  implication,  from  recognition,  acquiescence  or  otherwise, 
because  the  power  of  a  bank  officer  generally  seems  to  be 
sufficiently  well  known,  and  the  distinctions  to  which  I  refer 
are  not  material  to  the  present  inquiry.  It  is  well,  however, 
to  notice  that  the  term  agency  implies  the  power  to  do  just 
what  the  principal  has  authorized,  and  no  more,  and  this 
though  a  brief  is  quite  a. sensible  definition.  The  difficulty 
mostly  is  to  know  what  acts  the  principal  has  authorized,  and 
what  power  is  fairly  within  the  terms  of  the  commission,  for 
when  that  is  ascertained  there  is  no  longer  any  trouble  in 
applying  the  rule.  If  the  power  to  act  is  conferred  by  wri- 
ting,  then  the  instrument  will  define  what  the  power  is  and 
the  extent  of  it,  and  if  by  parol  instructions  to  do  a  partic- 
ular act  or  a  series  of  acts  relating  to  a  particular  business 
or  subject,  then  the  authority  must  be  ascertained  from  the 
.express  instructions  given,  and  such  implied  authority  as  may 
be  necessary  to  give  them  effect.  But  if  the  agency  arises — 
as  it  must  in  many  cases — where  there  is  no  written  authority 
and  no  express  parol  instructions,  from  the  relation  which 
the  agent  maintains  towards  his  principal  and  the  nature  of 
the  employment,  it  is  obvious  that  the  extent  of  the  power 
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to  bind  the  principal  must  depend  upon  other  elements  than 
those  to  which  I  have  referred.  The  character  of  the  rela- 
tion, the  nature  of  the  employment,  the  custom  and  usage 
of  the  business,  the  recognition  and  acquiescence,  must  each 
of  them  enter  largely  into  the  consideration  of  the  extent 
of  the  agent's  authority.  These  remarks  are  peculiarly  appli- 
cable to  the  class  of  agencies  represented  by  the  officers  of 
corporate  companies.  They  are  artificial  creations  and  can 
not  think,  act  or  speak  for  themselves.  *  In  all  their  commun- 
ion and  intercourse  with  the  world,  their  officers  must  think, 
act  and  speak  for  them.  The  authority  given  to  their  officers 
is  not  contained  in  written  instruments  nor  in  express  verbal 
instructions,  but  much  of  it  must  be  implied  from  the  nature 
of  their  business,  its  necessities,  its  customs  and  usages.  It 
is  well  and  wisely  said  in  the  Mechanics'  Bank  v.  The  New 
York  and  New  Haven  Bail  Boad  Co,j  (3  Kernan,  599,)  that 
"whoever  deals  with  a  security  of  any  kind,  appearing  on  its 
face  to  be  given  by  one  man  for  another,  is  bound  to  inquire 
whether  it  has  been  given  by  due  authority,  and  if  he  omits 
that  inquiry  he  deals  at  his  peril."  The  power  to  make  the 
note  or  other  security,  or  to  execute  the  deed,  release  or  other 
instrument,  by  one  man  for  another,  exists  in  some  form 
where  it  can  be  submitted  to  the  observation  and  inspection 
of  the  person  dealing  with  the  agent,  and  if  he  accepts  the 
security  or  the  instrument  without  examining  the  commission, 
he  confides  exclusively  in  the  representations  of  the  agent 
and  must  take  upon  himself  the  hazard.  But  in  those  innu- 
merable agencies  of  which  clerks,  tellers,  cashiers  and  other 
officers  of  corporations  are  examples,  where  the  power  and 
authority  rests  in  usage,. custom  and  necessity,  and  arises  by 
implication,  it  is  obvious  the  dealer  can  not  satisfy  himself  , 
by  examination  and  inquiry,  because  there  is  no  written 
authority  and  no  principal  capable  of  speaking,  and  the  in- 
quiry can  only  be  made  and  the  answer  obtained  from  the 
representative  himself.  In  determining  the  nature  and  extent 
of  the  authority  which  this  class  of  agents  may  rightfully 
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exerciBe,  there  are  some  things  of  ^hich  the  courts  may  take 
judicial  notice.  They  must  recognize,  I  think,  the  general 
course  of  the  banking,  business  as  it  is  now  conducted,  and 
the  universal  practice  of  those  employed  to  conduct  it.  They 
may  know  that  the  circulating  notes  are  signed  by  the  presi- 
dents and  cashiers ;  that  the  deposits  are  received  and  paid 
out  by  the  clerks,  tellers  and  cashiers,  and  the  certificates  of 
deposits  and  the  certificates  upon  the  face  of  checks  drawn 
by  the  dealers  and  depositors  are  signed  by  the  same  class  of 
6fficer8  or  by  one  of  them.  These  duties  make  up  a  large 
part  of  the  business  daily*  transacted  at  every  bank.  The 
authority  of  this  c^ass  of  agents  to  do  these  acts^  within  the 
walls  of  the  banking  institutions,  and  at  their  counters,  is 
never  the  subject  of  inquiry  or  examination.  It  is  never 
doubted  or  questioned,  but  is  presumed  from  the  nature  of 
the  employment  and  the  necessities  of  the  business. 

The  checks  in  controversy  are  dated  on  the  16th  day  of 
February,  1852,  drawn  and  signed  by  T.  A.  C.  Green,  pay- 
able to  the  order  of  S.  W.  Spencer,  cashier,  directed  to  the 
Butcher's  and  Drovers'  Bank,  and  certified  as  good  for  $1000, 
and  signed  under  the  certificate,  B.  Peck,  teller.  Both  be- 
fore and  after  the  date  of  the  checks,  Green  was  a  dealer  and 
depositor  of  the  bank,  and  had  an  account  upon  its  books. 
In  July,  1851,  the  plaintiff  received  a  similar  check  from 
Green,  certified  in  the  same  manner,  for  $3400,  and  in  De- 
cember of  the  same  year  a  similar  check  certified  in  like 
manner  for  $1500,  both  of  which  were  paid  by  the  defendant 
'to  the  plaintiff  before  the  checks  in  controversy  were  re- 
ceived. Subsequently  to  the  16th  of  February,  1852,  and 
before  the  checks  in  q«estion  were  presented  for  payment. 
Green  deposited  with  the  defendant,  at  various  times  and  in 
various  sums,  $6000,  which  he  drew  out  upon  his  certified 
checks.  The  proof  showed  that  Peck  had  express  authority 
to  certify  the  checks  of  dealers,  and  he  was  furnished  with  a 
book  in  which  he  entered  the  checks  so  certified.  Bobert 
Buck,  a  witness  in  the  employment  of  the  defendant  t^n  or 
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fifteen  years^  testified :  That  ^'  the  paying  teller  was  in  the 
habit  of  certifying  checks.  They  would  be  presented  to  pay 
debts  and  take  up  notes.  They  were  substituted  for  bank 
bills.  The  teller  would  sometimes  write  good  upon  them, 
and  sometimes  merely  his  name.  It  was  then  charged  in 
the  certification  book,  and  was  considered  as  charged  against 
the  account  of  the  person  in  whose  favor  it  was  certified. 
It  is  customary  in  some  instances  for  the  paying  teller  to 
certify  checks  of  customers  when  they  have  no  funds,  if  they 
have  confidence  in  them.''  Jacob  Ames,  the  president  of 
the  bank,  testified:  "We* don't  give  our  teller  liberty  to 
certify  checks  when  the  drawers  have  not  sufficient  funds 
in  the  bank,  without  special  permission.  I  have  told  Feck 
to  be  careful  not  to  certify  checks  unless  the  drawers  had 
funds  in  the  bank,  to  cover  them."  This  limitation  upon 
the  teller's  authority  not  to  certify  unless  the  drawers  have 
funds  in  the  bank,  or  the  bank  has  confidence  in  the  drawers, 
according  to  the  evidence  of  Buck,  or  not  to  certify  in  the 
absence  of  funds  without  special  permission,  is  not  very  ab- 
solute or  stringent.  But  give  it  all  reasonable  effect,  and  we 
can  not  evade  the  force  of  these  considerations.  If  the  limi- 
tation is  to  be  operative  at  all,  it  must  operate  to  defeat 
every  certificate  made  in  the  absence  of  funds.  So  that  an 
error  in  making  up  the  draper's  accounts  or  the  omission  of 
some  subordinate  clerk  to  charge  a  voucher  previously  re- 
ceived, would  prove  fatal  to  the  validity  of  a  certificate  in 
the  hands  of  an  innocent  holder  for  value.  The  limitation 
not  to  certify  in  the  absence  of  funds,  is  not  contained  in 
any  written  instrument  or  resolution  which  may  be  seen  and 
examined,  but  is  a  mere  parol  direction  dependent  upon  the 
existence  of  a  fact — the  possesssion  of  funds — which  can 
not  be  known  to  those  who  accept  the  security  upon  the  faith 
of  the  certificates. 

The  rule  that  he  who  deals  with  the  agent  of  another  is 
bound  to  look  into  the  agent's  commission  for  the  measure 
of  his  authority,  must  have  a  qualified  application  to  an 
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agent  with  a  general  power  coupled  with  a  limitation  not 
patent  or  open  to  common  observation.  Such  a  limitation, 
if  it  could  operate,  would  be  destructive  of  the  power. 
Suppose  that  Spencer,  to  whose  order  tliese  checks  were 
payable,  had  desired  to  assure  himself  that  Green  had  funds 
in  the  bank  to  cover  them,  of  whom  would  he  have  made 
inquiry  ?  Of  the  bank  officers  certainly,  and  thoy  or  one 
of  them  had  already  said  that  the  checks  were  good  for  the 
sums  expressed  in  them,  and  what  could  be  said  more  ?  It 
is  evident,  therefore,  that  the  limitation  is  inconsistent  with 
the  power,  or  at  least  deprives  it  of  all  practical  value, 
because,  as  the  checks  would  lose  all  credit  and  currency  if 
their  validity  depended  upon  the  existence  of  the  funds  re- 
quired by  the  condition,  the  authority  to  certify  would  have 
no  real  value.  Let  us  look  at  the  subject  in  another  aspect. 
The  act  of  paying  a  dealer's  check  is  an  act  of  quite  as 
much  moment  to  the  bank  and  may  be  subject  to  the  same 
limitation  as  certifying  the  same  check.  Indeed  we  may 
safely  assume  that  the  teller  of  every  bank  has  directionfp 
not  to  pay  unless  the  drawer  has  funds.  Now  the  officer  by 
inadvertance  or  in  the  confidence  that  the  drawer's  account 
will  be  made  good  pays  to  a  holder  for  value.  He  has  clearly 
transgressed  his  directions.  Can  the  bank  repudiate  the  act 
of  the  officer  and  recover  the  money  back  upon  the  ground 
of  want  of  power  ?  The  case  of  Hall  v.  The  Bank  of  the 
Btaitj  (Dudley's  So.  Car.  Bep.  259,)  is  an  authority  against 
the  recovery.  The  officer  had  general  power  to  pay  the 
checks  of  its  dealers  at  its  counter  in  the  usual  course  of 
business,  which  he  was  in  the  daily  habit  of  exercising,  and 
that  was  enough  to  protect  a  holder  for  value  to  whom  the 
check  had  been  paid,  notwithstanding  the  want  of  funds. 
Any  other  rule  would  destroy  confidence  and  put  the  inter^* 
ests  of  those  who  deal  with  such  institutions  in  constant 
peril. 

There  are  several  authorities  much  relied  upon  by  the 
N.  Y.  B.— 28.  28  ' 
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counsel  for  the  defendant,  which  I  think  right  to  notice. 
Orant  v.  Norway^  (10  Com.  Bench,  665)  was  a  case  where 
the  master  of  a  vessel  in  the  East  Indies  had  signed  a  bill 
of  lading  in  the  usual  form,  declaring  that  certain  goods  had 
been  shipped  on  board  his  vessel,  to  be  delivered  in  London 
to  the  order  Biale  Kock  &  Co.,  their  order  or  assigns,  who 
afterwards  indorsed  it,  for  value  received,  to  the  plaintiffs. 
The  goods  in  fact  were  never  shipped,  and  the  action  was 
brought  by  the  plaintiffs  against  the  owners  of  the  vessel 
for  the  injury  they  had  sustained  in  giving  credit  to  the  bilL 
Bills  of  lading  are  regarded,  in  some  sense,  as  negotiable 
instruments,  and  the  right  to  the  property  mentiond  in  them 
passes  by  indorsement.    In  signing  bills  of  lading  the  master 
acts  for  and  has  power  to  bind  the  owners.    The  sole  ques- 
tion was,  the  liability  of  the  owners  upon  the  signature  of 
the  master.    The  court  of  common  pleats  held  they  were  not 
liable.    Jbbvis,  Ch.  J.,  in  delivering  the  judgment,  says: 
^^Is  it  usual,  in  the  management  of  a  ship  carrying  goods  on 
freight,  for  the  master  to  give  a  bill  of  lading  for  goods  not 
put  on  board?    For  all  parties  concerned -have  a  right 
to  assume  that  an  agent  has  authority  to  do  all  which  is 
usual.     The  very  nature  of  a  bill  of  lading  shows  that  it 
ought  not  to  be  signed  until  the  goods  are  on  board,  for  it 
begins  by  describing  them  as  shipped.''    He  concludes  by 
observing  that  '^the  general  usage  gives  notice  to  all  people 
that  the  authority  of  the  captain  to  give  bills  of  lading  is 
limited  to  such  goods  as  have  been  put  on  board,  and  the 
party  taking  a  bill  of  lading,  either  originally  or  by  indorse- 
ment, for  goods  which  have  never  been  put  on  board,  is 
bound  to  show  some  authority  given  to  the  master  to  sign 
it."    Coleman  v.  Siches,  (29  Eng.  Law  and  Eq.  Bep.  323,) 
arose  upon  «  receipt  given  for  grain  which  had  never  been 
delivered,  and  is  similar  in  principle.     (See  also  Hubberaty 
V.  Wardj  8  Excheq.  Rep.  330.)    In  the  case  of  the  Schoon- 
er  Freeman  v.  Buckingham  and  others^  (18  How.  U.  8.  R. 
182,)  the  Supreme  Court  of  the  United  States  held  the 
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same  opinion,  and  the  reasons  were  assigned  by  Mr.  Justice 
CuBTis,  who  says:  The  master  ^'has  an  authority,  if  the 
ship  be  a  general  one,  to  sign  bills  of  lading  for  cargo  act« 
ually  shipped,  and  he  has  also  authority  to  sign  a  bill  of  sale 
of  the  ship  when  in  case  of  disaster  the  power  of  sale  arises. 
But  the  authority  in  each  case  arises  out  of  and  depends 
upon  a  particular  state  of  facts.  It  is  not  an  unlimited  au- 
thority in  the  one  case  or  in  the  other,  and  his  act  in  either  case 
does  not  bind  the  owner,  even  in  favor  of  an  innoceift  pur- 
chaser, if  the  facts  upon  which  the  power  depends  did  not 
exist.  And  it  is  incumbent  upon  those  who  are  about  to 
change  their  condition  upon  the  faith  of  his  authority,  to 
ascertain  the  existence  of  all  the  facts  upon  which  his  au- 
thority depends.'' 

I  have  extracted  thus  largely  from  these  cases,  because  I 
desire  it  may  be  seen  how  little  analogy  there  is  between  a 
bill  of  lading  and  a  certified  check  designed  to  pass  from  hand 
to  hand,  and  to  some  extent  to  supply  the  place  of  currency. 
The  primary  purpose  of  a  bill  of  lading  is  to  furnish  written 
evidence  that  the  goods  have  been  actually  put  on  board  the 
yessel,  with  their  quantity  and  marks,  the  name  of  the  con- 
signor and  consignee,  the  places  of  departure  and  discharge, 
with  the  price  of  the  freight,  &c.  And  when  it  is  said  that 
a  bill  of  lading  passes  by  indorsement  and  delivery,  it  means 
that  the  indorsement  and  delivery  of  the  bill  transfers  the 
property  in  the  goods  therein  described;  (3  Kent.  Com.  207,) 
and  not  that  it  passes  from  one  person  to  another  as  a  chose 
in  action  for  the  payment  of  a  sum  certain.  .  The  master's 
connection  with  and  power  over  the  property,  and  to  bind 
the  owner  in  respect  thereto,  depends  upon  the  fact  of  its 
being  shipped ;  and  persons  intending  to  acquire  title  to  it 
by  indorsement  and  transfer  of  the  bill,  know,  by  the  universal 
usage  as  well  as  by  the  terms  of  the  bill,  that  the  act  of  the 
master  is  of  no  force  unless  the  goods  have  been  put  on  board 
the  vessel  The  North  River  Bank  v.  AymaVy  (3  Hill,  262,) 
was  also  referred  to  on  the  argument.    The  defendants  were 
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executors  of  Pexcel  Fowler,  and  were  su^d  on  certain  prom- 
issory notes,  some  of  which  were  signed  by  Jacob  D.  Fowler 
as  follows :  Pexcel  Fowler,  by  Jacob  D.  Fowler^  attorney ; 
and  others  of  them  were  indorsed  in  the  same  form.     They 
were  not  made  and  indorsed  in  tl^e  business  of  the  principal, 
but  in  that  of  David  Rogers  &  Son ;  and  it  is  worth  whUe 
to  notice  that  the  written  power  under  which  Jacob  D.  Fow- 
ler acted  was  executed  by  Pexcel  Fowler  and  left  with  the 
plaintiffs.     The  Supreme  Court  held  the  defendants  liable, 
Ch.  J.  Nelson  dissenting ;  and  the  ground  of  his  dissent  is 
given  in  the  first  paragraph  of  his  opinion  as  follows :  ^^The 
attorney's  power  was  limited  in  express  terms  to  the  business 
of  the  principal,  and  the  use  of  his  name  for  the  accommoda- 
tion of  D.  Rogers  &  Son  was  without  authority,  and  therefore 
void.     The  plaintiffs  are,  moreover,  to  be  deemed  cognizant 
of  the  special  limitation  contained  in  the  letter  of  attorney, 
for  it  was  deposited  with  them  and  remained  in  their  posses- 
sion to  the  time  of  discounting  the  notes  in  question ;  and 
even  without  this,  as  the  notes  were  signed  by  an  attorney, 
it  was  their  duty  to  inquire  into  his  authority. '*     The  judg- 
ment was  reversed  in  the  late  court  for  the  correction  of  errors, 
and  nothing  remains  to  show  the  grounds  of  the  reversal. 
They  could  be  none  other,  however,  than  those  given  fn  the 
dissenting  opinion  of  Ch.  J.  Nelson.*  Now,  I  can  perceive 
but  little  resemblance  between  the  written  authority  which  is 
open  to  inspection,  to  do  an  act  or  a  series  of  acts  in  relation 
to  the  business  of  his  principal,  and  the  general  unwritten 
authority  of  an  officer  of  a  banking  incorporation  representing 
and  acting  for  his  principal  at  its  place  of  business,  with  the 
usual  power  to  certify  the  checks  of  its  dealers,  coupled  with 
private  instructions  not  to  certify  in  the  absence  of  funds, 
without  special  permission.- 

The  defense  in  this  action  is  not  aided  by  the  decision  of 
this  court  in  the  Mechanics'  Bank  v.  The  N.  Y,  and  New 
Haven  Rail  Road  Co,  I  notice  two  of  its  leading  principles : 
Ist  By  the  charter  of  the  rail  road  company  the  capital  was 
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limited  to  $3,000,000,  divided  into  30,000  shares  of  $100 
each.  ''The  entire  capital  was  represented  in  the  franchises 
of  the  corporation,  and  the  owner  of  each  share  was  entitled 
to  a  fixed  and  unalterable  proportion  of  that  capital.  And 
it  follows  that  any  attempt  to  create  a  greater  number  of 
shares,  by  the  issue  of  additional  certificates,  is  not  only  a 
violation  of  the  organic  law  of  the  corporation,  but  a  direct 
invasion  of  the  contract  between  it  and  each  holder  of  its 
original  stock.''  2d.  The  by-laws  of  the  company  declared 
that  all  transfers  of  stock  should  be  made  in  the  transfer 
book  kept  in  the  proper  office,  and  when  a  certificate  of  stock 
should  be  issued  the  same  should  be  surrendered  prior  to  the 
transfer  being  made.  All  certificates  had  this  condition 
written  upon  their  face.  ''The  bank,  in  making  their  loan 
to  Kyle,  took  from  him  an  assignment  and  power  of  attorney 
in  blank,  but  paid  no  regard  to  the  fundamental  conditions 
on  which  alone  a  legal  title  to  stock  could  be  transferred.  Of 
these  conditions  of  course  they  had  notice.  The  certificate 
was  void  in  the  hands  of  Kyle,  because  issued  by  an  agent 
without  authority,  there  being  no*  surrender  of  a  previous 
certificate  and  no  transfer  to  him  on  the  books  of  actual  stock ; 
and  this  want  of  authority  was  known  to  him."  I  see  no 
sort  of  resemblance  between  that  case  and  the  one  now  under 
consideration. 

I  therefore  adopt  the  conclusion  that  where  the  teller  or 
oAer  proper  officer  of  a  banking  corporation,  representing  it 
and  doing  its  bmsiness  at  the  counter,  certifies  the  checks  of 
its  dealers  and  depositors  drawn  upon  it  in  the  usual  form, 
under  a  general  power  to  certify,  such  banking  incorporation 
is  responsible  to  holders  in  good  faith  and  for  value,  notwith- 
standing private  directions  not  to  certify  in  the  absence  of 
funds  without  special  permission. 

The  judgment  should  be  affirmed. 


438  HosLEY  V.  Black.  [Ct.  of  Ap 

•  —  ■ 

Statement  of  Case.' 


Albert  Hoslby  v.  James  W.  Black  and  Wm.  B.  Gard- 
KER,  Trustees  of  School  District'  No.  12  in  the  towDs  of 
Almond  and  Hornellsville. 

Although  the  technical  mie  is,  that  under  a  complaint  setting  out  a  contract, 
and  averring  its  performance  by  the  plaintiff,  evidence  in  excuse  for  non- 
performance is  not  admissible,  this  rule  is  of  Very  little  consequence ;  for 
the'  plaintiff  may  amend  his  complaint,  and  then  give  the  evidence. 

The  count,  of  indebitatus  atmmp9it  for  work  and  labor,  used  prior  to  the  code 
of  procedure,  was  always  sufficient  to  authorize  a  recovery  for  work  and 
labor  performed  under  a  contract  not  under  seal ;  unless  the  party  per- 
forming the  work  and  labor  had  failed  to  fulfill  the  contract.  And  the  code 
has  not  changed  the  former  rule  of  pleading,  that  a  party  who  has  wholly 
performed  a  special  contract  on  his  part  may  count  upon  the  implied  as- 
sumpsit of  the  other  party,  to  pay  the  stipulated  price,  and  is  not  bound 
to  declare,  specially  upon  the  agreement. 

Where  a  complaint  showed  upon  its  face  that  the  action  was  brought  against 
only  two  of  three  trustees  of  a  school  district,  but  the  defendants  did  not 
demur  to  it  on  that  groundi  or  raise  the  objection  in  their  answer ;  JETeitf, 
that  the  objection  that  the  third  trustee  should  have  been  made  a  defend- 
ant was  therefore  waived. 

The  rule  is,  that  if  tin  offer  of  evidence  contains  any  matter  not  admissible 
as  evidence,  the  whole  may  be  rejected. 

This  action  was  brought  to  recoyer  for  nine  months'  serv- 
ices, rendered  by  the  plaintiff  (his  wife  assisting  him)  in  teach- 
ing a  school,  in  school  district  No.  12,  in  the  towns  of  Al- 
mond and  Hornellsville,  at  the  price  of  fifty  dollars  per  month 
for  the  first  three  months,  and  sixty  dollars*  per  month  for 
the  last  six  months.  It  was  tried  at  the  Allegany  circuit  in 
March,  1858,  when  the  plaintiff  proved  that  he  first  taught 
the  school  thirteen  weeks,  (his  wife  acting  as  assistant  teacher,) 
commencing  April  21,  1865,  not  opening  the  school,  however, 
on  any  Saturday  except  the  first,  at  the  price,  verbally  agreed 
upon,  of  $50  per  month^  and  that  he  then  closed  the  school 
for  a  vacation,  and  made  out  a  rate  bill  for  that  term  for  the 
trustees,  and  at  their  request ;  that  he  (his  wife  acting  as 
assistant)  taught  the  school  six  months  more,  at  $60  per 
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month,  porsnant  to  an  agreement  in  writing,  signed  by  the 
trostees.  He  commenced  the  last  six  months  on  the  first 
of  September,  1856,  and  kept  the  school  twenty-six  weeks, 
Saturdays  excepted.  He  gave  evidence  which  authorized  the 
conclusion  that  the  trustees  consented  that  his  time  should 
go  on,  counting  Saturdays,  though  he  did  not  open  the  school 
on  those  days.  This  evidence  was  objected  to  by  the  defend- 
ants on  the  ground  that  it  was  not  competent  to  show  a 
waiver  of  the  performance  of  the  contract  under  the  allega- 
tions of  the  complaint  But  the  judge  overruled  the  objec- 
tion (the  complaint  containing  the  common  counts,)  and  the 
defendants'  counsel  excepted. 

It  appeared  that  the  plaintiff's  wife  was  absent  Monday 
mornings,  washing  until  ten  or  eleven  o'clock  in  the  forenoon, 
and  ^'a  few  days  while  sick;"  that  the  plaintiff  himself  was 
absent  one  day,  attending  a  Buchanan  mass  meeting,  and 
two  days  before  the  board  of  supervisors  as  a  candidate  for 
county  commissioner  of  common  schools,  his  wife  keeping 
the  school  in  his  absence. 

The  defendants  and  one  Osgood  were  trustees  of  the  school 
district  (as  appeared  by  the  testimony  of  the  latter)  until 
the  last  Tuesday  of  September,  1856,  when  Washington 
Bichardson  succeeded  Osgood  as  trustee.  But  at  the  time 
the  action  was  commenced,  Bichardson  had  moved  to  the 
state  of  Ohio,  and  the  defendants  were  then  the  trustees  of 
the  district. 

The  nonjoinder  of  Bichardson  as  a  defendant  in  the  action 
was  not  set  up  in  the  answer ;  nor  was  any  objeotion  taken 
in  the  answer  that  two  trustees  were  sued  alone,  without  the 
'  presence  of  a  third  one. 

When  the  plaintiff  rested,  the  defendants  moved  for  a  non- 
suit, on  the  ground  that  the  plaintiff  had  failed  to  fulfill  his 
agreement  to  teach  either  the  first  three  months  or  the  last 
six  months;  and  also  "demanded  a  dismissal  of  the  action 
on  the  ground  that  Thomas  Bichardson,  the  present  trustee 
in  the  district,  should  be  brought  in  as  defendant.''    The 
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judg^  denied  the  motion,  and  the  defendant's  counsel  except- 
ed. No  evidence  was  given  that  Thomas  Bichardson  was  a 
trustee  of  the  district ;  and  the  case  does  not  show  that  the 
plaintiff  conceded  that  he  was  a  trustee.  The  plaintiff  tes- 
tifiedy  on  his  cross-examination,  that  the  verbal  agreement 
to  teach  the  schodi  the  first  three  months  was  made  about 
the'  15th  day  of  April,  1856 ;  that  after  it  was  made,  and 
before  he  commenced  the  school,  a  s^ibscription  paper  was 
circulated  by  him  and  others  about  the  district ;  which  paper 
was  as  follows : 

^^  Whereas  it  is  necessary  that  a  district  school  should  be 
supported  in  school  district  number  12,  in  Almond  village, 
the  ensniag  summer ;  and  whereas  the  trustees  of  said  district 
propose  to  employ  A.  Hosley  and  a  competent  assistant  to 
teach  said  school,  for  three  months,  at  $50  per  month  for 
said  teacher  and  assistant,  applying  the  remainder  of  the 
public  moneys  iu  payment  thereof — remainder  by  rate  bill; 
and  whereaa  it  is  apprehended  their  attendance  at  said  school 
may  cause  the  said  rate  bill  to  be  unreasonably  onerous  upon 
those  who  send  regularly  during  said  term ;  now,  therefore, 
we  the  undersigned,  inhabitants  of  said  district,  in  considera- 
tion of  the  establishment  of  said  school  and  the  signing  of  this 
instrument,  hereby  agree  vrith  said  trustees  and  with  each 
other,  that  the  .rate  bill  may  be  made  out  against  us  for  the 
regular  daily  attendance  of  the  number  of  scholars,  set  by 
us  opposite  each  of  our  respective  names,  during  the  whole 
of  said  term.  This  agreement  to  be  of  no  effect  unless 
Boholars  to  the  number  of  eighty  be  subscribed  to  this  agree- 
ment.   Dated  April  20, 1856.         Names.         Scholars." 

.  This  agreement  was  signed  by  different  inhabitants  of  the 
district ;  but  only  sixty-four  scholars  were  subscribed  for. 

The  de&ndants,  under  allegations  in  their  answer,  first 
offered  to  prove  that  the  plaintiff  admitted  that  he  was  not 
to  have  the  school  and  no  school  was  to  commence  until 
eighty,  scholmrs  were  signed  to  the  written  agreement  for 
scholars  droulated  by  him ;  that  the  terms  of  a  scholar 
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should  not  be  over  $1.25  for  said  first  term  of  three  months ; 
that  he  represented  to  each  one  of  the  patrons  of  the  school, 
that  such  should  be  the  price ;  there  was  to  be  no  school 
nntil  eighty  scholars  were  signed ;  that  in  order  to  commence 
his  school  he  had  himself  signed  and  wonld  be  responsible 
for  eleven  scholars  to  make  up  the  number ;  that  he  stated 
to  others  while  circulating  the  agreement,  they  need  only  to 
sign  and  he  would  clear  them  from  any  liability  for  the  said 
subscription ;  that  he  only  desired  their  names  so  as  to  in«* 
duce  others  to  sign.  The  case  states,  that  ^^to  each  and 
every  of  which  propositions,  and  each  part  thereof,  the  plain- 
tiff ol^ted  severally,  and  each  of  said  objections  was  sus- 
tained, and  the  defendants  duly  and  severally  excepted  to 
said  rulings  and  each  of  them/' 

The  defendants  secondly  offered  to  show  that  it  was  a 
condition  of  the  contract  for  the  last  six  months  that  the 
teacher  should  keep  up  the  school  to  eighty  scholars  for  the 
first  three  months,  and  that  by  reason  of  the  plaintiff's  rep- 
resentation that  the  scholars  attending  had  averaged  eighty 
for  the  first  three  months,  the  trustees  were  induced  to  sign 
the  written  agreement  to  employ  him  for  six  months,  aifd 
that  in  fact  the  number  of  scholars  during  three  months  was 
but  thirty.  This  evidence  was  objected  to  by  the  plaintiff's 
counsel  and  excluded;  and  the  defendants'. counsel  excepted. 

The  defendants'  third  offer  was  to  prove  that  the  said  rat« 
bill  amounted  to  three  dollars  per  scholar ;  that  the  plain- 
tiff, in  conversation  with  each  of  the  patrons  of  the  school, 
being  inquired  of  by  them  as  to  the  reason  of  their  being 
compelled  to  pay  $3  instead  of  $1.25  per  scholar,  as  stated 
by  him  to  them  before  the  commencement  of  his  second  term, 
stated  to  them  and  each  of  them  that  when  he  procured  their 
support  to  the  school  and  signature  to  said  paper  for  t;hat 
purpose,  that  he  did  not  intend  (o  regard  the  same  or  carry 
out  his  said  promises,  but  to  induce  them  to  support  said 
school  by  any  means  whatever ;  that  he  intended  to  deceive 


442  HosLEY  V,  Black.  [Ct.  of  Ap» 

Statement  of  Case. 

them ;  that  he  intended  to  be  smart  enough  for  the  citizens 
of  Almond,  and  meant  to  get  them  tight ;  that  he  had  got 
their  written  contract,  and  they  might  help  themselves ;  that 
all  he  intended  was  to  get  them  fast,  and  he  had  got  them ; 
that  the  plaintiff,  when  called  upon  in  public  school  meeting 
in  relation  thereto,  made  each  of  the  above  statements  pub- 
licly to  the  patrons  of  said  school ;  that  in  consequence  of 
the  conduct  and  language  used  by  the  plaintiff  in  relation 
to  said  inhabitants,  they  refused  to  send  to  the  last  term  of 
said  school,  and  thereby  said  school  was  of  no  benefit  or  ad- 
vantage  to  said  district ;  that  each  of  said  trustees,  at  the 
end  of  the  plaintiff's  first  month,  offered  him.  payment  for 
the  time  taught,  and  $50  besides,  if  he  would  discontinue 
the  school ;  that  he  then  stttted  to  them  and  each  of  them 
that  he  was  going  according  to  law,  and  asked  no  odds  of 
them.  The  case  states,  that  to  each  and  every  of  which 
propositions,  and  to  every  part  thereof,  the  plaintiff  object- 
ed ;  that  the  judge  sustained  the  objections,  and  the  defend- 
ants excepted  to  each  of  said  rulings. 

The  counsel  for  both  parties  concurred  that  there  was  no 
question  of  fact  for  the  jury,  except  as  to  the  performance 
of  the  agreement,  and  no  conflict  of  evidence  as  to  that ; 
and  the  defendants'  counsel  waived  the  right  to  submit  that 
question  to  the  jury,  and  the  parties  agreed  that  $40438 
was  the  amount  remaining  unpaid  according  to  the  agree- 
ment respecting  the  plaintiff's  compensation ;  and  the  judge 
directed  a  verdict  for  that  sum  in  favor  of  the  plaintiff.  To 
which  direction  the  defendants'  counsel  excepted. 

The  defendants'  counsel  made  a  case  containing  the  excep- 
tions, on  which  he  moved  for  a  new  trial  at  a  general  term 
of  the  Supreme  Court  in  the  eighth  district ;  which  motion 
was  denied,  and  judgment  was  there  rendered  against  the 
defendants  for  the  amount  of  the  verdict,  with  costs.  The 
defendants  appealed  from  the  judgment  to  this  court. 

The  case  was  submitted  upon  printed  points  and  briefs. 
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M.  H.  Wygant  and  E.  Peahine  Smithy  for  the  appellanta 
John  K,  Porter,  for  the  respondent. 

Balcom,  J.  The  objection  to  the  evidence  given  by  the 
plaintiff,  to  show  that  the  defendants  consented  that  Satur- 
days should  be  counted  in  ascertaining  the  length  of  time 
the  plaintiff  taught  the  school,  was  placed  upon  the  ground 
that  it  was  not  competent  to  show  a  waiver  of  the  perform- 
ance of  the  contract  to  teach  the  school,  under  the  allegation 
of  the  complaint. 

The  technical  rule  undoubtedly  is,  that  under  a  complaint 
setting  out  a  contract  and  averrjng  its  performance  by  the 
plaintiff,  evidence  in  excuse  for  non-performance  is  not  ad- 
missible. {Oakley  v.  Morton,  1  Eem.  25.)  But  this  rule 
is  of  very  little  consequence ;  for  the  plaintiff  may  amend 
his  complaint  and  then  give  the  evidence.  (Code,  §  173; 
Dauchy  v.  Tyler,  15  How.  Pr.  B.  399.)  It  is  true  that  he 
must  submit  to  such  terms  ^'as  may  be  proper;''  but  terms 
are  not  often  imposed,  for  they  are  seldom  necessary  in  the 
furtherance  of  justice. 

In  this  case  no  amendment  of  the  complaint  was  neces- 
sary to  entitle  the  plaintiff  to  give  the  evidence  excusing 
him  from  opening  the  school  on  Saturdays.  The  complaint 
contains  seven  distinct  claims  or  counts,  three  of  which  are 
similar  in  substance  to  the  count  of  indebitatus  assumpsit 
for  work  and  labor,  used  prior  to  the  code  of  procedure. 
That  count  always  was  sufficient  to  authorize  a  recovery  for 
work  and  labor  performed  under  a  contract  not  under  seal, 
unless  the  party  performing  the  work  and  labor  had  failed  to 
fulfill  the  contract  (4  Wend.  285;  11  id.  479;  22  id. 
576;  1  Cowen's  Tr.  2d  ed.  124;  2  id.  635,  ll28.)  This 
court  held,  in  Farron  v.  Sherwood,  (17  N.  Y.  Rep.  227,) 
that  the  code  has  not  changed  the  former  rule  of  pleading ; 
that  a  party  who  has  wholly  performed  a  special  contract  on 
his  part  may  count  upon  the  implied  assumpsit  of  the  other 
party  to  pay  the  stipulated  price,  and  is  not  bound  to  declare 
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specially  upon  the  agreement.  The  same  rule  was  held  in 
the  following  cases :  Allen  v.  Patterson,  (3  Seld.  476 ;  Ket^ 
teltas  y.  Myers,  (19  N.  T.  Rep  231 ;)  Mofet  v.  Sackeit, 
(18  id.  622.) 

The  plaintiff  taught  the  school  thirteen  weeks  for  the  first 
three  months,  and  twenty-six  weeks  for  the  last  six  months. 
This  was  time  enough  to  make  the  two  terms,  construing 
the  word  month  to  mean  a  calendar  and  not  a  lunar  month, 
as  the  statute  seems  to  require.  (1  B.  S.  606,  §  4.)  The 
fact  that  the  plaintiff's  wife  was  absent  Monday  mornings 
washing  till  ten  or  eleven  o'clock  in  the  forenoon,  and  a  few 
days  while  sick,  and  that  the  plaintiff  himself  was  absent 
one  day  attending  a  Buchanan  mass  meeting,  and  two  days 
before  the  board  of  supervisors  as  a  candidate  for  county 
commissioner  of  schools,  his  wife  keeping  the  school  in  his 
absence,  was  not  a  substantial  breach,  by  the  plaintiff,  of 
the  contract  to  teach  either  three  months  or  six.  This  was 
a  trifling  matter.  The  school  was  kept  during  the  time 
either  the  plaintiff  or  his  wife  was  absent.  Both  were  not 
away  at  the  same  time,  and  the  attention  of  the  judge  was 
not  particularly  called  to  these  absences  at  the  trial ;  nor  was 
it  shown  during  which  term  they  occurred.  I  am  therefore 
of  the  opinion  the  judge  was  right  in  holding  that  the  plain- 
tiff performed  the  contracts  on  his  part. 

The  defendants  were  the  only  trustees  of  the  school  dis- 
trict at  the  time  the  action  was  commenced ;  and  there  was 
no  evidence  given  that  Thomas  Bichardson  had  become  a 
third  trustee  at  the  time  of  the  trial,  and  it  was  not  conceded 
by  the  plaintiff  that  he  was  such  trustee.  The  complaint 
showed  upon  the  face  thereof  that  the  action  was  brought 
against  only  two  trustees.  But  the  defendants  did  not  de- 
mur to  it  on  that  ground,  or  object  in  their  answer  on  that 
ground  to  the  plaintiff  maintaining  the  action.  The  objec- 
tion that  a  third  trustee  should  have  been  made  a  defendant 
was  therefore  waived.     (Code,  §  144 ;  id.  147.) 

The  first  offer  of  evidence  by  the  defendants  embraced 
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matters  which  were  clearly  inadmiBsible.  That  the  plaintiff 
stated  to  others,  while  circulating  the  Agreement  in  regard  to^ 
the  number  of  scholars,  that  they  need  only  to  sign  and  he 
would  clear  them  from  liability  for  signing,  and  only  desired 
their  names  so  as  to  induce  others  to  sign,  was  matter  that  did 
not  concern  the  defendants.  Every  person  who  signed  that 
agreement  bound  himself,  if  at  all,  according  to  the  terms  of 
it.  But  a  sufficient  number  of  scholars  was  not  subscribed' 
for,  to  make  it  operative.  The  representations  therefore  made 
to  the  person  who  signed  it  were  wholly  immaterial  to  thq 
defendants.  And  the  rule  is,  if  an  offer  contains  any  matter 
not  admissible  as  evidence,  the  whole  may  be  rejected. 

The  second  offer  contained  the  proposition  that  it  was  a 
condition  of  the  contract  for  the  last  six  months  that  the 
plaintiff  should  keep  up  the  school  to  eighty  scholars  for  the 
first  three  months.  The  contract  for  the  last  six  months  was 
in  writing,  and  no  such  condition  could  be  engrafted  upon  it 
by  parol  evidence. 

The  third  and  last  offer  contained  this  batter,  namely: 
That  each  of  the  trustees,  at  the  end  of  the  plaintiff's  first 
month,  offered  him  payment  for  the  iigxie  taught  and  fifty 
dollars  besides,  if  he  would  discontinue  the  school.  This  cer- 
tainly was  not  legal  evidence  against  the  plaintiff. 

It  is  unnecessary  to  determine  whether  any  portion  of  the 
matter  contained  in  the  three  offers  made  by  the  defendants 
would  have  been  admissible,  if  the  same  had  been  separately 
offered;  for  each  offer,  as  we  have  seen,  contained  matter 
which  was  not  legal  evidence  against  the  plaintiff.  And  this 
is  a  sufficient  reason  for  sustaining  the  decisions  of  the  judge 
rejecting  the  whole  of  each  offer. 

I  will  add,  that  it  does  not  appear  by  the  case,  nor  was 
there  any  offer  to  prove,  that  the  defendants  did  not  know 
the  number  of  scholars  actually  subscribed  for  upon  the 
agreement  of  April  20th,  1856,  at  the  time  they  made  each 
of  the  contracts  with  the  plaintiff  to  teach  the  school ;  and 
without  ignorance  on  their  part  respecting  the  number  of 
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scholars  actually  subscribed  for,  no  fraud  could  have  been 
practiced  on  them  by  any  false  representations  of  the  plaintiff 
as  to  the  number  so  subscribed  for.         / 

My  conclusion  is,  that  no  error  was  committed  on  the  trial, 
and  that  the  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff  should  be  affirmed,  with  costs. 

Denio,  Ch.  J.,' Marvin,  Wright,  Davibs,  Eobbkranb 
and  Emott,  JJ.  concurred. 

Seldek,  J.,  re^d  an  opinion  for  reversing  the  judgment 
and  granting  a  new  trial,  in  which  he  held  that  some  of  the 
evidence  offered  by  the  defendants'  counsel  was  improperly 
excluded. 

Judgment  affirmed,  with  costs. 


Kerr,  adm'r,  &g.  t;.  McGuire. 

Where,  upon  a  plea  of  payment,  the  referee,  on  conflicting  evidence,  finds 
the  defendant  to  be  indebted  to  the  plaintiff  in  a  specified  amount,  his 
conclusion,  upon  that  question  of  fact,  is  not  the  subject  of  review  in  this 
court. 

A  witness  who  has  acted  as  a  book-keeper  in  breweries  for  several  years,  and 
is  necessarily  acquainted  with  the  market  price  of  beer  and  ale,  is  compe- 
tent to  testify  as  to  the  market  value  of  those  articles,  during  certain  spe- 
cified years. 

The  general  rule  of  practice,  requiring  a  written  notice  to  produce  papers, 
has  reference  to  the  preliminary  preparations  for  trial    The  reason  of  the 

*  rule  does  not  apply  to  a  notice  given  in  the  presence  and  hearing  of  the 
court,  while  the  trial  is  in  progress,  from  day  to  day. 

Thus,  where,  at  a  previous  meeting  before  the  referee,  the  plaintiff  had  given 
the  defendant  verbal  notice  to  produce  all  bills  rendered  and  receipts  given 
to  him  relating  to  the  subject  of  the  controversy,  or  that  parol  evidence  of 
their  contents  would  be  given ;  it  waa  ksld  that  the  notice  was  sufilcient. 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered 
on  the  report  of  a  referee.     The  action  was  brought  to 
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recover  a  balance  of  account  alleged  to  be  due  to  the  plain- 
tiff's testator  for  a  large  quantity  of  goods  and  merchandise 
purchased  prior  to  the  3d  day  of  August,  1861.  The  plain- 
tiff's bill  of  particulars  showed  the  claim  to  be  for  a  balance 
of  an  entire  account  extending  through  a  period  of  four 
months,  viz.  April,  May,  June  and  July,  1861.  The  defend- 
ant claimed  to  have  paid  the  whole  amount  mentioned  in  the* 
bill  of  particulars,  except  $20. 

The  questions  to  be  reviewed  arose  on  exceptions  taken  on 
the  trials    The  referee  reported  in  favor  of  the  plaintiff. 

Ira  D.  Warren^  for  the  appellant. 

m 

I.  There  was  no  evidence  of  the  sale  and  delivery  of  any 
ale  to  the  defendant.  The  ^'general  price  of  ale  at  that 
brewery  in  1860  and  1861,''  is  not  evidence  of  the  market 
value  of  ale  or  beer  alleged  to  have  been  purchased  in  April, 
May,  June  and  July,  1861.  It  might  have  been  much 
higher  during  other  periods  of  the  two  years.  {Dana  v. 
Fiedler,  2  Kern.  40.)  The  price  of  ale  and  beer  at  Har- 
rison's brewery  is  not  evidence  of  the  market  value  of  ale 
and  beer  in  the  city  of  New  York,  and  was  improperly 
admitted.  It  is  certainly  improper  to  inquire  the  market 
price  at  a  particular  store  or  brewery. 

II.  The  question  put  to  the  witness  Boardman,  ^^Do  yon 
know  the  general  market  price  of  ale  and  beer  in  the  city  of 
New  York  during  the  years  1860  and  1861  ?"  was  improper. 
It  should  have  been  confined  to  the  months  of  April,  May, 
June  and  July,  1861,  when  the  beer  was  bought. 

The  next  question,  at  foL  35,  was  also  improper.  The 
.  witness  was  a  book-keeper.  He  never  bought  or  sold  ale  or 
beer,  and  never  saw  any  bought  or  sold,  and  he  was  incom- 
petent to  testify  to  its  value.  The  question  put  to  the  wit- 
ness Kerr,  at  fol.  37,  was  improper,  for  the  reason  before 
stated.  The  beer  was  purchased  in  April,  May,  June  and 
July,  1861.    The  question  is,  what  was  its  value  in  1860 
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and  I86I9  including  a  period  of  two  years.  {Dana  v.  Fiedler , 
1  E.  D.  Smith,  462  \  8.G.2  Kern.  40 ;  Lamoure  v.  Caryl, 
4  Denio,  370.)     . 

III.  The  plaintiff,  on  cross-examination  of  the  defend-* 
ant,  proved  the  delivery  to  the  defendant  by  the  plain- 
tiff's testator  of  sixty  hogsheads  of  stock  ale,  and  then 
•proved  by  the  defendant  that  he  paid  the  plaintiff's  testator 
for  those  sixty  hogsheads.  The  plaintiff  then  moved  to 
strike  out*  this  testimony,  which  the  referee  did.  In  this 
the  referee  erred.  The  plaintiff  called  out  new  matter 
to  charge  the  defendant  with  sixty  hogsheads  of  stock 
ale.  He  had  a  right  to  discharge  himself  by  proving  pay- 
ment, the  plaintiff  having  called  it  out  in  answer  to  a  direct 
question.  The  plaintiff  went  on  and  further  cross-exam- 
ined this  witness,  and  then  moved,  to  strike  it  out,  which 
the  referee  did.  In  this  the  referee  also  erred.  "A  party's 
declarations  in  his  own  favor,  though  generally  inadmissible, 
are  evidence  in  his  favor  when  called  out  by  his  opponent." 
This  rule  should  be  strictly  applied  in  a  case  like  this,  wher^ 
the  defendant  can  not  be  a  witness  in  his  own  behalf  unless 
the  plaintiff  chooses  to  call  him.  (Cowen  &  Hill's  Notes  to 
Phillip's  Evidence,  latter  part  of  note  117,  and  cases  cited ; 
1"  Starkie  on  Evidence,  144,  145,  §  27.) 

lY.  The  plaintiff,  under  the  defendant's  objection,  was 
allowed  to  prove  the  contents  of  a  bill  alleged  io  have 
been  left  with  the  defendant.  No  written  notice  to  pro- 
duce the  bill  was  ever  given.  Where  a  notice  is  required, 
it  must  be  a  written  notice  in  all  cases.  (Code,  §  408.) 
Had  the  notice  given  verbally  been  in  writing,  it  would 
not  have  been  sufficient.  It  calls  for  all  bills  and  receipts, 
without  specifying  any.  (Orim  v.  Hamel,  2  Hil.  434 ;  WU^ 
lard  V.  Oermery  1  Band.  50.) 

y.  The  finding  of  the  referee  was  against  the  weight  of 
evidence. 

H.  W.  Bobindon,  for  the  respondent. 
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WbiohT;  J.  The  answer  of  the  defendant  admitted  the 
purchase  from  the  plaintiff's  testator  of  the  ale,  beer  and 
stock  ale  mentioned  in  the  complaint,  and  in  the  bill  of  par- 
ticulars furnished  by  the  plaintiff,  but  alleged  that  he  had 
paid  the  deceased  in  his  life  time  for  all  of  the  same,  except  a 
balance  of  about  twenty  dollars.  No  issue  was  raised  by  the 
pleadings  except  the  single  one  of  payment.  The  allegation 
in  the  answer  that  the  price  of  the  goods  set  out  in  the  bill 
of  particulars  was  more  than  the  defendant  agreed  to  pay  the 
testator,  and  his  denial  of  the  charges,  as  therein  stated,  are 
not  addressed  to  any  allegations  in  the  complaint,  and  are 
of  no  avail.  Upon  the  question  of  payment  there  was  a  pre- 
ponderance of  proof  against  the  defendant.  At  least  it  was 
a  fair  question  presented  to  the  referee  upon  conflicting  evi- 
dence, whether  the  defendant  was  indebted  in  the  amount 
claimed  of  $600,  or  as  admitted  by  himself,  in  the  sum  of 
$20.  The  referee  found  the  indebtedness  to  be  $600,  and 
his  conclusion  upon  that  question  of  fact  is  not  the  subject 
of  review  in  this  court.- 

Various  objections  were  interposed  on  the  trial  to  ques- 
tions propounded  to  the  plaintiff's  witnesses,  which  will  be 
briefly  noticed.  One  Martin,  a  brewer,  who  was  in  the 
employ  of  the  deceased  at  the  time  of  his  death,  and  had 
been  for  six  or  seven  years  prior  thereto;  who  made  sales 
and  collections  for  deceased,  who  knew  of  the  defendant's 
purchasing  ale  and  who  was  acquainted  with  the  prices  of 
Harrison's  ale  in  1860  and  1861,  was  asked  the  question, 
'^  Did  you  know  the  general  price  of  ale  at  the  brewery  in 
1860  and  1861  ?"  The  question  was  objected  to,  as  being 
too  general  and  as  incompetent  and  improper.  No  objection 
was  made  to  the  subsequent  statement  of  the  witness  as  to 
the  principal  fact,  or  that  it  was  too  general  as  to  time. 
The  exception  was  not  available.  The  question  was  proper 
enough  in  itself.  The  ground  of  the  objection  was  that  it 
.  was  too  general,  meaning  that  the  inquiry  as  to  time  extended 
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over  too  great  a  period  of  time ;  but  it  was  not  shown  or 
even  suggested,  that  the  price  varied  during  the  time,  two 
years ;  and  this  answer,  to  which  no  objection  was  taken, 
showed  that  it  was  the  same  for  1860  and  1861.  It  is  now 
claimed  that  there  was  no  evidence  of  sale  and  delivery  of 
any  ale  to  the  defendant,  but  this  ground  was  not  urged  on 
the  trial.  It  would  indeed  have  availed  nothing  if  it  had 
been.  It  was  substantially  admitted  by  the  pleadings,  that 
Harrison  in  his  life  time,  and  before  the  3d  day  of  August, 
1861,  sold  and  delivered  to  the  defendant  divers  large  quan- 
tities of  ale,  and  beer  and  stock  ale. 

A  further  question  was  put  to  the  same  witness,  viz.  '^Did 
you  know  the  general  market  value  of  ale  and  beer  during 
those  periods  ?"  The  ground  of  objection  to  this  question  was 
that  the  price  of  ale  sold  to  the  defendant  can  not  be  proved 
by  proving  its  general  market  value.  The  objection  was 
frivolous.  It  would  have  been  equally  so  had  it  been  made 
to  the  answer  elicited.  There  was  no  proof  of  any  express 
contract  as  to  the  price  of  the  ale  sold  to  the  defendant,  and 
it  was  clearly  competent  to  show  the  market  value  of  the 
articles.  The  same  answers  will  apply  to  a  similar  question 
put  to  the  plaintiff,  Kerr.  A  witness  named  Boyd,  who  was 
a  brewer,  and  who  was  in  the  employ  of  Harrison  in  May, 
1861,  made  sales,  and  having  the  general  superintendence  of 
the  business  was  asked,  '^Did  you  know  the  general  price  of 
ale  and  beer  at  Wm.  Harrison's  brewery  during  May,  1861, 
while  you  were  there  ?"  The  objection  here  was  that  the 
price  of  ale  sold  to  the  defendant  can  not  be  proved  by  prov- 
ing the  general  price  at  that  brewery.  The  answer  was  not 
objected  to.  The  question  was  not  improper  for  the  reason 
assigned.  It  was  merely  preliminary  to  other  points,  and 
the  witness'  knowledge  or  want  of  knowledge  on  this  subject 
might  have  been  immaterial  unless  the  defendant  could  also 
be  charged  with  act  or  knowledge  in  relation  to  the  subject 
inquired  of.     The  question  was  not  objected  to  on  this 
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groand,  and  no  objection  was  made  to  the  answer  of  the 
witness. 

A  witness  named  Boardman  testified  that  he  had  been 
a  book-keeper  in  a  brewery  over  four  years,  a  part  of  the 
time  in  Harrison's  brewery,  and  knew  of  the  defendant's 
purchasing  ale  of  Harrison.  He  was  asked,  "Do  you  know 
the  general  market  price  of  ale  and  beer  in  the  city  of  New 
York  during  the  years  1860  and  1861  ?"  The  question  was 
objected  to  by  the  defendant  on  the  ground  that  the  witness 
was  not  competent  to  testify  to  the  market  value.  Here 
again  the  exception  was  pointed  to  the  question  whether  the 
witness  had  knowledge  of  the  general  market  price.  He  had 
acted  as  a  book-keeper  in  the  breweries  of  the  city  for  over 
four  years,  and  was  necessarily  acquainted  with  the  market 
price  of  beer  and  ale.  • 

The  defendant  was  sworn  as  a  witness  on  his  own  behalf. 
The  bill  of  particulars  furnished  by  the  plaintiff  was  placed 
in  his  hands,  and  he  was  asked  to  state  whether  or  not  he  had 
paid  for  the  goods  therein  mentioned.  In  the  bill  there  was 
a  charge  under  the  dates  of  18th  and  20th  May,  1861,  of 
sixty  hogsheads  of  stock  ale  at  $10  per  hogshead,  amounting 
to  $600.  The  plaintiff's  counsel  objected  to  the  question  as 
tending  to  inquire  of  the  witness,  who  is  party  defendant,  as 
to  transactions  had  between  himself  and  the  deceased  con- 
cerning which  the  witness  was  incompetent  to  testify. 

The  referee  decided  to  hear  the  answer,  reserving  the  right 
to  the  plaintiff  to  move  to  strike  out  the  testimony  if  im- 
proper. The  defendant  answered  that  he  had  paid  the  whole 
of  the  bill  except  twentydoUars.  On  cross-examination  the 
witness  answered  that  he  received  the  sixty  hogsheads  of 
stock  ale  set  forth  in  the  bill  of  particulars,  and  that  he  paid 
Harrison  himself  personally  for  them  in  his  own  store,  about 
a  week  after  he  received  them.  The  motion  was  then  made 
to  strike  out  all  the  testimony  of  the  witness  relatinj^  to 
transactions  he  had  personally  with  the  deceased,  which  was 
granted.     This  was  not  error. 
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The  code  provides  that  a  party  to  an  action  may  be  exam- 
ined as  a  witness  in  his  own  behalf,  except  as  against  parties 
who  are  representAtives  of  a  deceased  person,  in  respect  to 
any  transactions  had  personally  between  the  deceased  person 
and  the  witness.  (Code,  §  395.)  The  witness  was  inquired 
of  whether  he  had  paid  for  the  goods  mentioned  in  the  bill 
of  particulars.  There  was  nothing  in  the  question  indicat- 
ing a  transaction  had  personally  between  the  defendant  and 
the  deceased,  and  the  testimony  was  allowed  to  be  taken, 
reserving  to  the  plaintiff  the  right  to  move  to  strike  out  if 
not  approved.  The  answer  of  the  witness,  that  he  had  paid 
for  all  the  goods,  except  twenty  dollars,  showed  no  transac- 
tion had  between  the  witness  and  the  testator.  But,  when 
the  cross-examination  elicited  the  fact  that  the  witness,  on 
his  direct  examination,  as  to  payments,  had  been  speaking 
of  transactions  had  by  himself  personally  with  the  deceased, 
the  inddmissibility  of  the  testimony  given  on  the  direct  exam- 
ination becomes  apparent  and  was  properly  stricken  out. 
The  defendant's  counsel  does  not  claim  that  the  testimony 
of  the  defendant,  in  respect  to  a  transaction  personally  be- 
tween Harrison  and  the  witness,  is  admissible,  but  insists 
that  the  plaintiff,  on  cross-examination,  called  out  new  mat- 
ter to  charge  the  defendant  with  sixty  hogsheads  of  stock 
ale,  and  that  he  had  the  right  to  discharge  himself  by  prov- 
ing  payment,  the  plaintiff  having  called  it  out  in  answer  to 
a  direct  question.  But  the  plaintiff  called  out  no  new  matter. 
The  sixty  hogsheads  of  stock  ale  formed  part  of  the  goods 
which,  on  direct  examination,  the  witness  testified  that  he 
had  paid  for ;  so  that  his  attention  was  properly  called  to 
that  item  on  cross-examination;  and  it  then  appears  that 
the  payments  he  had  mentioned  were  transactions  had  per- 
sonally by  himself  with  the  deceased.  The  motion  to  strike 
out  was  properly  made  and  granted.  Indeed,  if  it  had  been 
improperly  granted,  it  would  not  necessarily  have  followed 
that  there  should  be  a  new  trial.  It  fully  appears  from  the 
case  that  the  only  item  in  the  controversy  was  the  sixty  hogS" 
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heads  of  stock  ale,  valued  at  $600.  It  was  conceded  that 
the  ale  had  heen  received  by  the  defendant,  he  claiming  that 
$580  had  been  paid  thereon,  whilst  the  administrator  claimed 
the  whole  amount  to  be  due.  The  defendant  was  allowed  to 
testify  that  he  owed  the  estate  of  Harrison  twenty  dollars 
for  stock  ale,  and  no  more,  and  generally  that  all  he  owed 
the  estate  was  twenty  dollars.  Bo  that  the  defendant  had 
the  «full  benefit  of  the  testimony  stricken  out  on  motion  in 
the  early  stage  of  the  trial. 

A  witness  testified  that  he  was  in  Harrison's  employ  at  the 
time  of  his  death,  and  was  also  employed  by  the  executor 
after  his  death.  That  he  presented  a  bill  to  the  defendant 
after  Harrison's  death,  and  left  it  with  him.  The  plaintiff's 
counsel  called  for  the  production  of  the  bill,  and  the  defend- 
ant stated  that  he  had  not  the  bill  present.  The  witness  was 
then  asked,  "For  what  and  for  what  amount  was  that  debt  ?" 
This  was  objected  to  by  the  defendant,  on  the  ground  that 
he  had  no  notice  to  produce  the  bill,  and  that  the  contents 
can  not  be  proved  by  parol.  The  counsel  for  the  plaintiff 
showed  that  at  a  previous  meeting  before  the  referee,  on  the 
reference  he  had  given  the  defendant  verbal  notice  to  pro- 
duce all  bills  rendered  and  receipts  given  to  the  defendant, 
relating  to  the  ale  in  controversy,  or  that  parol  evidence  of 
their  contents  would  be  given ;  the  objection  was  overruled 
and  the  defendant  excepted. 

This  ruling  is  now  claimed  to  be  erroneous,  on  the 
grounds,  Ist,  that  the  notice  was  verbal,  a  written  notice 
being  required  by  the  code  in  all  cases ;  2d,  that  the  notice 
given  was  not  sufficiently  specific.  On  neither  ground  is  the 
exception  available.  The  notice  referred  to  in  §  408  of  the 
code  has  reference  only  to  notices  required  by  its  provisions ; 
and  no  objection  was  made  on  the  trial  that  the  notice  given 
was  not  sufficiently  specific. 

The  general  rule  of  practice  requiring  a  written  noticb  to 
produce  papers  has  reference  to  the  preliminary  preparations 
for  trial    The  reason  of  the  rule  does  not  apply  to  a  notice 
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given  in  the  presence  and  hearing  of  the  court  while  the  trial 
is  in  progress,  from  day  to  day,  and  the  materiality  and  per- 
tinency of  the  document  is  apparent,  and  each  party  is  at 
least  presumed  to  have  present  all  papers  bearing  on  the  case. 
I  am  of  opinion  that  no  legal  error  was  committed  by  the 
referee  to  the  prejudice  of  the  defendant,^  and  the  judgment 
should  be  affirmed. 

All  the  Judges  concurring. 

Judgment  affirmed. 


Thomas  Chambers  v.  Geobqe  Lewis,  jun.  and  Augustus 

Cleveland,  executors,  &c. 

A  defendant,  setting  up  in  his  answer,  by  way  of  counter^-clainr,  the  liability 
of  the  plaintiff  as  a  stockholder,  under  section  82  of  the  general  manufac- 
tnring  act,  must  aver  that  the  plaintiff  held  an  amount  of  stock  in  the 
company  equal  to  the  amount  of  the  debt  of  the  defendant  for  which  the 
plaintiff  is  sought  to  be  held  personally  liable. 

To  constitute  a  liability  on  the  part  of  a  trustee  of  a  corporation,  under  sec- 
tion 85  of  that  act,  for  a  failure  to  make  and  publish  a  report,  it  is  essen- 
tial to  aver,  in  pleading,  that  the  debt  for  which  he  is  sought  to  be  made 
liable  was  existing  at  the  time  the  default  was  made,  or  that  it  was  con- 
tracted afterwards  and  before  the  report  was  published. 

To  render  a  trustee  liable,  under  the  46  th  section  of  the  act,  on  the  ground 
that  he  has  assented  to  an  increase  of  the  company's  indebtedness  beyond 
the  amount  of  its  capital,  the  party  seeking  to  fix  a  personal  liability  upon 
him  must  allege,  in  pleading,  that  such  excess  of  indebtedness  was  equal 
to,  or  exceeded  the  amount  of  his  debt.  It  is  not  sufficient  to  allege  that 
such  excess  exceeds  the  amount  of  the  capital. 

Where  one  claims  the  ownership  and  possession  of  property,  actual  posses- 
sion of  it  by  him  is  not  necessary  before  he  can  be  charged,  by  the  true 
owner,  with  the  conversion  of  it.  The  possession  of  his  agent  is  his  pos- 
session ;  and  if,  on  demand,  he  reftises  to  permit  his  agent  to  deliver  the 
goods,  he  is  liable  for  a  conversion,  the  same  as  if  the  goods  had  been  in  his 
own  possession,  and  he  had  refused  to  deliver  them  himself. 

The  title  to  goods  of  A.,  wrongfully  sold  on  execution  as  the  property  of  B., 
does  not  i>ass  to  the  purchaser,  to  the  exclusion  of  the  title  of  A.  in  pos* 
session;  although  the  purchaser  may  have  acted  in  entire  good  faith. 
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Appeal  from  a  judgment  of  the  New  York  Common 
Pleas.  The  action  was  brought  against  George  Lewis^  since 
deceased,  to  recover  the  value  of  certain  barrels  of  soapstone 
and  redstone,  and  a  quantity  of  vulcanized  gutta  p^tcha, 
alleged  to  have  been  the  property  of  the  plaintiff,  and  to 
have  been  converted  by  the  defendant.  Lewis,  the  defend^ 
ant,  having  died,  the  action  was  continued  against  George 
Lewis,  jun.  and  Augustus  Cleveland,  his  executors. 

The  answer  denied  that  the  plaintiff  owned  the  articles  in 
question,  or  that  the  then  defendant  had  converted  them ; 
and  averred  that  certain  articles  (but  whether  those  in  ques- 
tion the  defendant  did  not  know)  had  been  left  in  the  store 
No.  66  Liberty  street  by  the  United  States  Vulcanized  Gutta 
Percha  Belting  and  Packing  Co.,  who  were  the  original  own- 
ers of  the  goods ;  that  the  store  was  not  the  property  of  the 
defendant,  nor  ever  had  been ;  and  that  the  goods  were  still 
there,  and  that  they  had  never  been  appropriated  or  inter- 
fered with  by  the  defendant.  That  the  articles  had  been 
sold  to  the  defendant  by  virtue  of  an  execution  under  a  judg- 
ment against  the  company,  and  that  the  defendant  was  the 
owner  of  the  same,  and  entitled  to  the  possession  of  them, 
although  he  has  never  taken. possession  thereof.  Thp  answer 
also  contained  a  counter-claim  against  the  plaintiff,  as  a 
member,  stockholder  and  4iTector  of  said  company,  and  seek- 
ing to  hold  him  liable  on  a  judgment  against  the  company, 
assigned  to  the  plaintiff. 

The  counter-claim  was  as  follows : 

''And  the  said  defendant  further,  and  by  way  of  counter- 
claim to  the  demand  of  the  plaintiff,  says  that  the  said  plain- 
tiff is  a  member,  stockholder  and  trustee  of  the  United  States 
Yulcanized  Gutta  Percha  Belting  and  Packing  Co.  above 
mentioned — a  corporation  created  for  manufacturing  pur- 
poses, under  the  laws  of  the  state  of  New  York,  on  or  about 
the  27th  day  of  February,  1857 — and  was^  on  the  1st  day 
of  February,  1859,  and  some  time  prior  thereto,  the  presi- 
dent of  said  company. 
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And  this  defendant,  further  answering,  by  way  of  counter- 
claim, gays,  that  on  the  15th  day  of  March,  1859,  a  judg- 
ment was  recovered  by  the  above  mentioned  Augustus  Cleve- 
land, against  the  said  United  States  Vulcanized  Qutta  Percha 
Belting  and  Packing  Co.,  in  the  Marine  Court  of  the  city  of 
New  York,  for  the  rent  of  the  aforesaid  store  No.  66  Liberty 
street,  due  February  1st,  1859,  which  said  judgment  was 
duly  docketed  with  the  clerk  of  the  cit7  and  county  of  New 
York,  and  execution  issued  thereon  to  the  sheriff  of  the  city 
and  county  of  New  York ;  and  that  said  execution  has  been 
returned  unsatisfied;  and  that  the  sum  of  three  hundred 
and  ninety-six  dollars  and' sixty-one  cents,  with  interest  from 
the  15th  day  of  March,  1859,  is  now  actually  due  thereon ; 
and  that  said  judgment  was,  on  the  2d  day  of  May,  185^, 
duly  asssigned  by  the  said  Augustus  Cleveland,  for  a  valua- 
ble consideration,  to  this  defendant. 

And.  this  defendant,  further  answering,  says  that  he  is 
entitled  to  recover  the  amount  due  on  said  judgment  from 
the  plaintiff,  and  to  counter-claim  the  same  against  him  for 
the  causes  following : 

That  by  the  certificate  of  incorporation  of  the  United 
States  Vulcanized  Gutta  Percha  Belting  and  Packing  Co. 
aforesaid,  filed  in  the  clerk's  office  of  the  county  of  Queens, 
the  capital  stock  of  said  company  was  fixed  at  one  hundred 
thousand  dollars ;  but  that  the  whole  of  said  capital  stock 
has  not  been  paid  in,  as  this  defendant  is  informed  and 
believes.  And  the  defendant  claims  and  insists  thbt  the 
plaintiff,  as  stockholder  of  said  company,  is  thereby  rendered 
liable  for  the  debts  of  said  company,  under  section  32  of  arti- 
cle 2  of  title  12  of  chapter  18  of  part  1  of  the  revised  statutes. 

That  the  said  company  have  neglected,  as  this  defendant 
is  informed  and  believes,  to  make  and  publish,  within  twenty 
days  from  the  1st  day  of  January,  1859,  the  report  required 
by  section  34  of  the  article  of  the  revised  statutes  above 
referred  to ;  and  this  defendant  insists  that,  by  reason  of 
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Buch  neglect,  the  plaintiff,  as  a  trostee  of  said  company, 
became,  and  is,  individually  liable  for  the  debts  thereof. 

That  the  said  company,  as  this  defendant  is  informed  and 
believes,  has  become  indebted  to  various  persons  to  an 
amount  exceeding  the  amount  of  the  capital  stock  of  said 
company,  with  the, consent  of  said  plaintiff.  Wherefore^  the 
defendant  insists  that  the  plaintiff,  as  a  trustee  of  said  com- 
pany, by  reason  of  such  consent,  became,  and  is,  liable  for 
the  debts  of  said  company,  to  the  extent  of  said  excess,  under 
section  46  of  the  said  article. 

And  the  defendant  claims  that,  by  reason  of  the  premises, 
the  plaintiff  is  indebted  to  him  in  the  sum  of,''  &c. 

A  demurrer  to  the  counter-claim  was  sustained,  on  the 
ground,  among  others,  that  the  action  was  in  the  nature  of 
tort,  and  that  the  summons  (which  was  for  a  money-demand 
on  contract,  and  was  claimed  by  the  defendant's  counsel  to 
amount  to  a  waiver  of  the  tort)  could  not  be  referred  to  as 
determining  that  the  plaintiff  had  elected  to  waive  the  tort, 
and  rely  on  an  implied  contract.  (10  Abb.  Pr.  Bep.  206 ; 
affirmed,  11  id.  210.) 

The  facts  established  on  the  trial  were  as  follows :  The 
articles  in  question  were  originally  the  property  of  the  com- 
pany, and  by  them  deposited  in  the  store  hired  by  them  from 
Mr.  Cleveland.  On  the  24th  day  of  December,  1858,  they 
made  a  general  assignment  of  all  their  effects  to  Mr.  J.  O. 
Sargent ;  the  plaintiff,  who  was  president  of  the  company, 
continued  to  occupy  the  store  as  agent  of  the  assignee.  The 
property  in  question,  and  other  property,  was  sold  at  the 
store,  under  an  execution,  January  7,  1859,  and  the  greater 
part  bought  in  by  the  plaintiff.  The  goods  still  remained  in 
the  store,  and  were  left  there  when  the  company  vacated  it, 
February  1,  1859.  On  the  30th  of  March,  1859,  the  same 
goods  were  sold  under  another  execution  against  the  com- 
pany, and  purchased  by  the  defendants'  testator,  who  also 
left  them  in  the  store.  The  plaintiff  subsequently  demanded 
the  goods  of  the  defendants'  testator,  who  did  not  deliver 
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them,  saying  that  he  understood  they  were  the  property  of 
the  company. 

The  jury  found  a  verdict  for  the  plaintiff  for  $724.58.  The 
appeal  was  on  exceptions  to  the  refusal  to  nonsuit,  to  the 
judge's  charge,  and  to  his  refusal  to  charge ;  also  from  the 
order  sustaining  the  demurrer  to  the  answer. 

John  Pyne  and  Peter  T.  Cutler^  for  the  appellants. 
John  T,  Hoffman^  for  the  respondent. 

Davies,  J.  It  will  be  most  convenient  first  to  examine 
the  correctness  of  the  judgment  sustaining  the  demurrer  to 
the  defendant's  counter-claim.  Assuming  that  the  testator 
of  the  defendants  was  the  owner  of  the  judgment,  under  such 
cirQumstances  that,  if  the  plaintiff  was  liable  to  pay  it,  it 
was  a  legitimate  counter-claim  upon  the  facts  spt  forth,  it 
will  be  necessary  to  inquire  whether  the  matters  so  stated  in 
fact  show  any  liability  on  the  part  of  the  plaintiff  to  pay 
that  judgment.     In  my  opinion,  they  clearly  do  not. 

By  the  32d  section  of  the  general  manufacturing  act,(a)  it 
is  provided  that  all  the  stockholders  of  the  company  shall  be 
severally  and  individually  liable*  to  the  creditors  of  the  com- 
pany, to  the  amount  of  stock  held  by  them  respectively,  for 
all  debts  and  contracts  made  by  such  company,  until  the. 
whole  amount  of  its  capital  stock  is  paid  in.  Now  it  is  not 
averred  in  the  answer  that  the  plaintiff  held  an  amount  of 
stock  in  the  company  equal  to  the  amount  of  the  debt  held 
and  owned  by  the  defendants.  He  was  not  liable  to  pay  that 
debt  unless  he  held  an  amount  of  stock  equal  to  it,  and  that 
is  not  averred.  No  amount  of  stock  is  alleged  to  be  held  by 
him,  nor  is  the  number  of  shares  he  held  alleged,  nor  the 
nominal  amount  of  each  share.  It  is  only  averred  that  he 
was  a  stockholder,  and  this  averment  might  well  be  true  if 
he  held  one  share  of  stock,  to  the  amount  of  five  dollars ; 
but  it  would  not  follow  from  this  that  he  was  liable  individ- 

(a)  2  R.  S.  6th  ed.  660. 
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nally  to  pay  the  debt  due  by  the  company  to  the  defendants' 
testator. 

In  relation  to  the  second  ground  of  counter-claim,  the 
same  fatal  deficiency  of  proper  and  necessary  averments  ia 
found  By  the  35th  section  of  the  same  act,  it  is  declared 
that  such  company  shall  annually,  within  twenty  days  from 
the  first  day  of  January,  make  and  publish  a  report  as  therein 
prescribed ;  and  if  the  company  shall  fail  to  do  so,  all  the 
trustees  of  the  company  shall  be  jointly  and  severally  liable 
for  all  debts  of  the  company  then  existing,  and  for  all  that 
shall  be  contracted  before  such  report  shall  be  made.  To 
constitute  a  liability  on  the  part  of  the  plaintiff  under  this 
section,  it  was  essential  to  have  averred  that  the  debt  was 
existing  at  the  time  the  default  was  made,  or  that  it  was 
contracted  afterwards,  and  before  such  report  was  published. 
This  omission  is  fatal,  and  the  facts  alleged  create  no  liability 
to  pay  the  debt  referred  to,  on  the  part  of  the  plaintiff. 

The  same  difficulty  arises  upon  the  matters  stated  in  the 
third  ground  of  counter-claim.  Ely  the  46th  section  of  said 
act,  it  is  declared  that  if  the  indebtedness  of  any  such  com- 
pany shall  at  any  time  exceed  the  amount  of  the  capital 
stock,  the  trustees  of  such  company  assenting  thereto  shall 
be  jointly  and  individually  liable  for  such  indebtedness  to  the 
creditors  of  the  company.  It  is  not  stated  in  the  answer 
what  excess  of  indebtedness  has  been  incurred  over  and  above 
the  capital  stock.  It  is  said  to  be  an  amount  exceeding  the 
capital  stock.  It  may  be  only  one  dollar,  and  the  averment 
of  the  complaint  be  satisfied.  If  the  defendant  had  desired 
to  make  the  plaintiff  liable  for  his  debt,  it  was  incumbent  on 
him  to  have  averred  that  such  excess  was  equal  to,  or  ex- 
ceeded the*  amount  of  his  debt.  The  plaintiff  was  liable,  as 
is  truly  stated  in  the  complaint,  only  to  the  extent  of  such 
excess ;  but  clearly  he  was  not  indebted  to  the  defendant  in 
the  amount  of  his  judgment,  if  such  excess  did  not  equal  or 
exceed  the  amount  thereof. 
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The  judgment  of  the  Oommon  Fleas,  sustaining  the  de« 
murrer  to  the  counter-claim,  was  clearly  correct. 

It  remains  to  inquire  whether  there  was  any  error  in  the 
refusal  to  charge,  and  in  the  charge  as  made.  The  first 
request  to  charge  assumes  that  there  can  be  no  conversion, 
unless  the  party  is  in  the  actual  possession  of  the  goods  at 
the  time  of  the  demand  and  refusal.  The  possession  of  the 
agent  of  the  defendant  was  his  possession ;  and  the  conver- 
sion was  equally  as  effective  by  his  refusal  to  permit  his 
agent  to  deliver  the  goods,  as  if  they  had  been  in  his  actual 
possession,  and  he  had  refused  to  deliver  them  himself.  The 
defendant  in  his  answer  claimed  to  be  the  owner  of  the  goods, 
and  entitled  to  the  possession  thereof  In  Cobb  v.  Dows, 
(10  N.  Y.  Rep.  335,)  the  question  was,  whether  the  defend- 
ants had  been  guilty  of  a  conversion  of  a  quantity  of  wheat. 
It  is  said,  in  the  opinion  delivered  in  the  Supreme  Court, 
that  if  they  h,ad  taken  it  into  their  own  hands,  or  disposed 
of  it  to  others,  or  exercised  any  dominion  over  it  whatever, 
they  were  guilty  of  the  conversion,  and  their  liability  to  the 
plaintiff  was  established ;  and  this  court  held,  if  they  availed 
themselves  of  the  act  of  their  agent,  who  refused  to  deliver 
tho'  wheat,  it  was  a  conversion  on  their  part.  In  .this  case, 
the  defendant  claimed  the  ownership  and  possession  of  the 
property ;  and  actual  possession  of  it  by  him  was  not  neces- 
sary before  he  could  be  charged  with  the  conversion  of  it. 

The  second  request  to  charge  has  no  soundness  in  it.  It 
was  of  no  importance  whatever  whether  the  defendant  had 
acted  bona  fide  in  making  the  purchase  by  himself  at  the  sale 
on  the  30th  of  March.  The  question  was,  whether  the  plain- 
tiff had  a  better  and  prior  title  to  the  property,  and  this  fact 
was  to  be  determined  without  any  reference  whatever  to  the 
conduct  or  motives  of  the  defendants  in  purchasing  the  same 
property  at  the  subsequent  sale  on  the  30th  of  March.  The 
plaintiff,  on  a  sale  upon  one  execution,  issued  upon  a  judg- 
ment against  the  said  company,  docketed  on  the  2d  of 
December,  1858,  became  the  purchaser  of  the  goods,  and 
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paid  to  the  8heri£f  making  tbe  sale  the  amount  of  his  bid, 
and  took  possession  of  the  property  thus  sold.  This  sale  was 
made  on  the  7th  of  January,  1859,  and  the  property  remained 
in  the  same  store,  and  was  still  there  at  the  time  of  the  de- 
mand made  by  the  plaintiff.  The  company  had  made  an 
assignment  on  the  24th  of  December,  1858,  and  after  such 
assignment  the  assignee  took  possession  of  the  store,  and 
continued  such  possession  until  February  1,  1859.  On  that 
day  Mr.  McMartin  took  possession  of  the  store,  and  with  his 
assent  the  goods  of  the  plaintiff  were  carried  there,  and  were 
there  at  the  time  of  the  sale  to  the  defendant,  who  requested 
the  witness  to  keep  the  possession  of  them,  and  he  refused  to 
give  them  up. 

The  judge  charged  the  jury,  to  which  the  defendant  ex- 
cepted, that  if  the  property  purchased  by  the  plaintiff  at 
the  sheriff's  sale  was  the  same  property  afterwards  purchased 
by  the  defendants,  and  which  was  left  in  McMartin's  posses- 
sion, the  plaintiff,  in  virtue  of  such  prior  sale,  was  the  owner. 
This  proposition  left  fairly  to  the  jury  the  question  whether 
the  property  purchased  by  the  plaintiff  and  that  purchased 
and  claimed  by  the  defendants  was  identically  the  same. 
The  jury  found  that  they  were,  and  that  disposes  entirely  of 
that  question.  I  find  no  difficulty  in  sustaining  the  other 
portion  of  the  charge.  It  was  a  conceded  fact  that  the 
goods  originally  belonged  to  the  company ;  that  a  valid  and 
regular  judgment  was  recovered  against  it ;  and  that  an  exe- 
cution was  issued  upon  it,  by  virtue  whereof  the  goods  were 
levied  upon  and  sold,  and  the  plaintiff  became  the  purchaser, 
and  paid  to  the  sheriff  the  amount  of  his  bid.  The  plain- 
tiff testified  that  he  immediately  too^  possession  thereof; 
and  if  it  can  be  argued  that  the  company  had  still  the  pos- 
session thereof,  by  reason  of  its  occupancy  of  the  store  up  to 
tbe  1st  of  February,  that  occupancy  ceased  on  that  day^  and 
any  possible  presumption  of  possession  of  the  goods  by  the 
company  then  ceased.  The  judgment  under  which  the  de- 
fendant claimed  was  not  recovered  till  the  15th  of  March, 
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at  which  time,  beyond  all  question,  the  goods  were  in  the 
possession  of  the  plaintiff  or  his  agent.  There  was  no  error, 
therefore,  in  this  part  of  the  charge. 

The  other  portion  of  the  charge  is  nnqnestionably  correct. 
If  the  jury  found  the  facts  as  stated  by  the  court,  no  doubt 
remains  of  a  conversion  by  the  defendant.  If  he  had  not 
intended  to  enforce  his  rights,  which  he  deemed  he  acquired 
by  the  sale,  when  the  deniand  was  made  on  him  for  the 
goods  he  would  naturally  have  disclaimed  any  right  or  title 
to  them.  His  conduct  then,  and  his  claim  in  his  answer  to 
be  the  owner  of  the  goods  and  entitled  to  the  possession, 
coupled  with  the  facts  found  by  the  jury,  remove  all  doubts 
of  the  conversion  of  them  made  by  him. 

The  judgment  should  be  affirmed,  with  costs. 

Balcom,  J.  dissenting.  The  counter-claim  set  up  in  the 
answer  was  not  a  cause  of  action  arising  out  of  the  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of  the  claim, 
or  connected  with  the  subject  of  the  action.  Hence  the  de- 
murrer to  the  same  was  properly  sus^ined.  (Code,  §  150.) 
It  was  also  properly  sustained,  for  the  reason  that  the  counter- 
claim did  not  belong  to  the  original  defendant  in  the  action 
at  the  time  the  same  was  commenced.  (Rice  v.  0' Connor y 
10  Abbott's  Pr.  Rep.  362 ;  Gage  v.  Angell,  8  How.  Pr.  Rep. 
335 ;  Van  Valen  v.  Lapham,  13  id.  240 ;  Fattison  v.  jBtcA- 
ard8,  22  Barb.  143.) 

The  judge  properly  refused  to  nonsuit  the  plaintiff.  There 
plainly  was  sufficient  evidence  to  require  the  judge  to  sub- 
mit to  the  jury  the  question  whether  the  defendant  Lewis 
had  converted  the  gopds.  It. also  justified  the  judge  in  re- 
fusing to  charge  the  jury  that  unless  they  found  the  goods 
to  have  been  in  the  actual  possession  of  the  defendant  at  the 
time  of  the  alleged  demand  and  refusal,  such  demand  and 
refusal  would  not  authorize  them  to  find  a  conversion  by  the 
defendant. 

I  am  also  of  the  opinion  that  the  judge  properly  refused 
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to  charge  the  jury  that  if  they  found  there  was  a  bona  Jide 
purchase  by  the  defendant  at  the  sheriff's  sale  they  should 
find  a  verdict  for  the  defendant.  A  verdict  for  the  defend- 
ant would  have  been  erroneous,  unless  the  jury  had  found 
that  the  plaintiff's  title  was  fraudulent  against  the  defend- 
ant's purchase ;  and  the  judge  was  not  asked  to  submit  that 
question  to  them.  It  was  not  so  clearly  fraudulent,  if  fraud- 
ulent in  fact,  as  to  have  justified  the  judge  in  holding  that 
as  matter  of  law  it  was  fraudulent.  He  must  have  so  held  if 
he  had  authorized  the  jury  to  render  a  verdict  for  the  defend- 
ant if  they  found  he  was  a  bona  fide  purchaser  of  the  goods* 

All  that  the  judge  charged  the  jury  respecting  the  de- 
mands and  refusals,  was,  that  such  demands  and  refusals 
were  ^'evidence  of  a  conversion"  by  the  defendant.  He  did 
not  charge  that  those  acts  were  conclusive  evidence  of  a  con- 
version ;  and,  as  I  understand  the  charge,  he  submitted  to 
the  jury  the  question  whether  thft  evidence  established  a 
conversion  by  the  defendant.     This  was  correct 

But  I  am  constrained  to  say  I  think  the  judge  erred  in 
charging  the  jury  "that  if  the  property  purchased  by  the 
plaintiff  at  the  sheriff's  sale  was  the  same  property  after- 
wards purchased  by  the  defendant,  and  which  was  left  in 
McMartin's  possession,  the  plaintiff',  in  virtue  of  such  prior 
sale,  was  the  owner."  The  plaintiff  was  not  in  the  actual 
possession  of  the  goods  at  the  time  the  defendant  purchased 
them  and  assumed  to  control  them.  He  could  only  show 
that  he  was  entitled  to  the  possession,  by  proof  that  he 
owned  them.  And  the  evidence  established  that  they  were 
assigned  by  the  defendants  in  the  executions  to  Sargent  on 
the  24th  day  of  December,  1858,  whigh  was  before  either 
party  to  the  action  purchased  them ;  and  no  evidence  was 
given  to  show  that  Sargent's  title  was  not  good  as  against 
the  plaintiff.  The  judge  ignored  this  fact  when  he  told  the 
jury  they  might  find  the  plaintiff  owned  the  goods,  if  they 
found  the  goods  were  those  purchased  by  him  at  the  sheriff's 
sale.     It  seems  to  me  the  plaintiff  should  have  shown  that 
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Sargent  did  not  acquire  any  title  to  the  goods  under  the 
assignment  of  the  company  to  him  on  the  24th  day  of  De- 
cember,  1858,  before  he  could  claim  that  he  obtained  title  to 
the  same  by  his  purchase  under  the  execution  against  the 
company  on  the  7th  day  of  January,  1859. 

I  am  also  of  the  opinion  that  this  part  of  the  charge  was 
erroneous,  for  the  reason  that  it  prevented  the  jury  from  de- 
termining whether  the  plaintiff's  title  was  not  fraudulent  as 
against  the  judgment  and  execution  under  which  Lewis  pur- 
chased. If  the  assignment  of  the  24th  of  December,  1858, 
was  a  nullity,  the  store  in  which  the  goods  were  must  be 
deemed  to  have  been  in  the  possession  of  the  company  until 
the  1st  day  of  February  thereafter,  which  was  twenty-four 
days  after  the  plaintiff  purchased  the  goods.  The  plaintiff 
was  a  member  of  the  company,  and  had  been  its  president ; 
and  when  it  was  claimed  that  Sargent  was  in  possession  of 
the  store,  as  assignee  of  the  company,  the  plaintiff  was  there 
as  his  agent.  It  can  not  be  said  that  the  plaintiff's  purchase 
of  the  goods  was  accompanied  by  an  immediate  delivery 
thereof  to  him,  and  followed  by  an  actual  and  continued 
change  of  possession.  They  remained  in  the  same  store  in 
which  the  company  deposited  them,  until  they  were  seized 
by  the  execution  creditor  of  the  company,  under  whose  pro- 
cess the  defendant  purchased  the  same.  I  think  the  true 
rule  is,  that  the  continuance  of  possession  by  a  defendant, 
after  the  sale  of  his  property  under  an  execution,  is  prima 
facie  evidence  of  fraud,  as  well  where  the  property  is  bid  in 
by  a  third  person  as  where  it  is  struck  off  to  the  plaintiff  in 
the  execution.  The  Supreme  Court  so  held  in  Fonda  v. 
Oro88,  (15  Wend.  628 ;)  and  that  court  decided,  in  Oarden-^ 
ier  V.  TubhSj  (21  id.  169,)  that  where  property  is  bought  at  a 
sheriff's  sale  by  the  plaintiff  in  an  execution,  and  left  in  the 
possession  of  the  defendant,  without  any  good  excuse  shown, 
the  sale  is  void  as  against  the  creditors  of  the  defendant, 
notwithstanding  that  the  plaintiff  subsequently,  and  before 
the  levying  of  an  execution  on  the  part  of  other,  creditors, 
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reduces  the  property  to  his  actual  possession.  But  as  the  rule 
now  is,  the  judge  could  not  have  pronounced  the  plaintiff 's 
title  fraudulent  as  against  the  creditors  of  the  company, 
under  whose  execution  the  defendant  purchased  the  goods ; 
hut  he  should  have  submitted  the  question  to  the  jury, 
whether  the  plaintiff's  title  was  not  fraudulent  as  against  that 
creditor  and  the  defendant.  (2  R.  S.  137,  §  4 ;  Gardner  v. 
McEwen,  19  N.  Y.  123.) 

For  the  error  in  the  charge  of  the  judge  to  the  jury,  the 
judgment  of  the  court  of  Common  Pleas  should  be  reversed, 
and  a  new  trial  granted,  costs  to  abide  the  event. 

Dknio,  Ch.  J.  and  Boseebans,  J.  expressed  no  opinion. 

Judgment  affirmed. 


Isaac  Sntdeb  v.  Eliza  A.  Plass,  administratrix,  &c. 

Where  a  road  is  ordered  by  commissioners  of  highways,  to  be  laid  oat,  for  a 
part  of  the  distance,  tMret  rods  in  width,  and  for  the  residue  ojf  the  dis- 
tance, which  is  ou  the  bed  or  track  of  an  old  road,  used  for  more  than 
twenty  years,  two  rods  in  width,  the  proceedings  are  not  vitiated  and  ren- 
dered Toid  by  the  provision  in  the  order  allowing  a  road  to  be  opened  which 
is  only  two  rods  wide. 

Begarding  the  first  part  of  the  order  laying  oat  the  road,  ap  to  the  point  of 
intersection  with  the  old  road,  ft  one  in  perfect  accordance  with  the  powers 
of  the  commissioners,  and  the  residue,  which  follows  the  old  road,  as  a  des- 
cription of  the  old  road  to  be  recorded,  and  for  the  purpose  of  having  it 
opened  two  rods  in  width,  by  a  subsequent  order  to  that  effect,  the  whole  is 
consistent  and  harmonious,  and  entirely  within  the  power  of  the  commis- 
sioners. 

l^ewing  the  proceedings  in  regard  to  the  old  road  as  proceedings  to  open  an 
existing  highvray,  merely,  even  if  the  order  of  the  comnSssioner  interferes 
with  the  t>rchard  of  an  individual,  they  do  not  come  within  the  language 
of  the  prohibition  of  the  statute  against  Uiying  out  a  highway  through  an 
orchard. 

Tet  U  uenu  that  in  sach  a  case  the  commissioners  would  have  no  right  to  de- 
prive an  owner  of  the  benefit  of  his  Aruit  trees  in  an  orchard,  of  the  growth 
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of  four  yean  or  oyer,  by  an  order  for  the  opening  of  an  old  road  to  the 
width  of  two  rods. 
Even  if  the  order  for  opening  the  old  road  be  deemed  wholly  Toid,  it  can  not 
affect  the  validity  of  the  order  for  laying  out  the  new  road,  nor  the  order 
for  opening  the  same ;  nor  will  sach  invalidity  Justtfy  an  action  of  trespass 
against  an  overseer  of  highways  for  opening  and  working  the  new  part  of 
the  highway,  under  the  direction  of  the  commissioners  of  highways. 

This  is  an  appeal  by  the  defendant  from  a  judgment  ren- 
dered against  John  Flass,  her  intestate,  by  the  Supreme  Court^ 
in  the  third  district.  The  action  was  brought  to  recover  dam- 
ages for  an  alleged  unlawful  entry  by  Plass  upon  the  plain- 
tiff's premises,  in  the  town  of  Saugerties  and  county  of 
Ulster ;  and  the  defense  was  that  the  locus  in  quo  was  a 
public  highway,  and  that  the  entry  by  Plass  was  as  an  over- 
seer of  highways,  for  the  town  of  Saugerties  for  the  purpose 
of  opening  and  working  the  road  under  the  directions  of  the 
commissioners  of  highways  for  said  town.  The  cause  was 
tried  before  Mr.  Justice  Gould,  without  a  jury,  at  the  Ulster 
circuit,  in  May,  1860,  and  the  plaintiff  had  a  verdict.  The 
justice  before  whom  the  cause  was  tried  found  the  following 
facts :  TThat  on  the  14th  of  November,  1855,  John  Plass 
and  Abraham  A.  Dewitt  made  applicatidn  in  writing  to  the 
commissioners  of  highways  of  the  town  of  Saugerties,  to  lay 
out  a  highway  in  said  town.  That  in  said  application  the 
general  route  of  the  road,  the  respective  termini,  and  the 
parcels  of  l^nd  through  which  the  same  would  run,  were  given. 
The  applicants  were  both  residents  of  the  town  and  liable  to* 
be  assessed  for  highway  labor  therein.  The  applicants  caused 
the  proper  notices  to  be  posted  of  a  meeting  of  the  freehold- 
ers on  the  26th  of  November,  1855,  to  examine  the  gi*ound 
and  certify  in  respect  to  the  necessity  of  the  proposed  road. 
On  the  26th  of  November,  1855,  twelve  competent  freehold- 
ers of  the  town  appeared,  were  duly  sworn,  examibed  the 
route,  heard  the  reasons  for  and  against  the  road,  and  signed 
a  certificate  that  the  road  was  necessary,  and  the  same  was 
placed  in  the  hands  of  the  commissioners  of  highways.  The 
commissioners  thereupon  gave  notice  that  they  would  meet 
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on  the  27th  of  June,  1856,  to  decide  upon  the  application ; 
and  on  that  day  they  met  and  heard  the  parties  interestedi 
and  determined  that  the  road  should  be  laid  out,  and  made 
an  order  to  that  e£fect,  incorporating  a  survey  of  the  road ; 
and  on  the  14th  of  August,  1856,  filed  the  same  in  the  office 
of  the  town  clerk  of  Saugerties.  That  a  portion  of  the  road 
so  laid  out  between  the  points  at  which  it  strikes  the  old 
road,  to  the  point  in  said  order  called  ^'the  centre  of  the  road 
known  as  the  old  churchland  lane,  near  a  hickory  tree,  in 
range  with  an  apple  tree,"  was  laid  out  by  the  commissioners 
over  and  covering  the  bed  of  an  old  road  used  as  a  public 
highway  for  twenty  years,  the  track  being  not  over  seven  feet 
wide,  bounded  on  the  west  by  a  side  hill,  and  so  situate  as  to 
be  conveniently  widened  only  on  the  east  side,  and  that  part 
of  the  survey  and  order  was  for  a  road  only  two  rods  wide. 
That  at  the  point  in  this  portion  of  the  road  included  be- 
tween the  division  line  of  Isaac  Snyder  and  the  chuf  chland 
lane,  the  easterly  line  of  the  survey  extended  into  an  orchard 
of  the  plaintiff  of  the  growth  of  seven  years  and  over.  On 
the  25th  of  August,  1856,  the  plaintiff  appealed  from  the 
determination  of  ^he  commissioners,  and  thereupon  referees 
were  appointed  by  the  Ulster  county  court  to  hear  the  ap- 
peal. It  was  not  suggested  in  the  notice  of  appeal  that  the 
order  was  void  because  the  road  was  laid  out  only  iwo  rods 
wide.  The  referees  affirmed  the  acts  of  the  commissioners, 
and  the  damages  to  land  owners  were  ascertained  in  the  man- 
ner directed  by  statute.  The  commissioners  thereupon  di- 
rected the  removal  of  fences  upon  the  highway  so  laid  out, 
as  required  by  the  statute.  In  order  to  carry  their  determi- 
nation into  effect  the  commissioners  of  highways  directed  the 
original  defendant  John  Plass,  who  was  a  regular  overseer  of 
the  road  district  in  question,  to  enter  upon  the  road  and  dig, 
excavate  and  open  the  same.  In  pursuance  of  this  order, 
Plass  proceeded  to  discharge  his  duty,  and  entered  upon  a 
portion  of  the  plaintiff's  premises  taken  for  said  road  for  that 
purpose,  and  commenced  the  work  of  digging  and  excava- 
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tion,  but  no  part  of  the  entering  upon,  digging  or  other  in- 
juries complained  of  by  the  plaintiff,  were  upon  that  section 
of  the  road  laid  out  but  two  rods  wide,  or  on  that  section  the 
survey  of  which  bordered  upon  or  extended  on  to  the  plain- 
tiff's orchard  or  door  yard,  but  such  digging  was  on  that  por- 
tion laid  out  three  rods  wide,  and  did  not  extend  into  or  adjoin 
the  orchard.  The  said  justice,  upon  the  foregoing  facts,  de- 
cided as  conclusions  of  law, 

1st.  That,  inasmuch  as  one  part  of  the  proposed  road  was 
surveyed  and  laid  out  less  than  three  rods  wide,  the  order  was 
void,  and  the  commissioners,  and  all  under  them,  were  tres- 
passers in  carrying  out  said  order.  To  which  the  defendant's 
counsel  excepted. 

2d.  That  the  whole  proceeding  under  said  order  was  a  lay- 
ing out  of  a  new  road,  and  no  part  thereof  could  be  con- 
sidered the  widening  of  an  old  road  under  the  statute,  as  the 
order  purported  on  its  face  to  be  the  laying  out  of  a  new 
read.  The  proceeding  in  law  was  a  laying  out  of  a  new  road, 
and  that  the  whole  proceeding  was  void  by  reason  of  the 
same  being  laid  out  in  any  part  but  two  rods  wide.  To  which 
conclusion  the  defendant's  counsel  excepted. 

3d.  That  an  old  road  widened  to  two  rods  is  a  road  laid 
^  out  within  the  mflkning  of  that  section  of  the  statute  which 
forbids  any  public  or  private  road  to  be  laid  out  through  any 
orchard  or  garden  without  the  consent  of  the  owners  thereof^ 
if  such  orchard  be  of  the  growth  of,  or  said  garden  have  been 
used*  for  four  years  or  more,  and  that  no  highway  can  be 
widened  so  as  to  encroach,  extend  into,  or  upon  such  orchard 
or  garden,  without  the  consent  of  the  owner.  And  that, 
were  the  proceedings  in  regard  to  that  part  of  said  road  which 
embraced  the  old  track  a  virtual  widening  of  the  old  road, 
the  fact  that  the  survey  under  which  that  portion  of  said 
road  was  thus  widened  extended  into  said  orchard  rendered 
the  proceedings  void. 

The  defendant  duly  excepted  and  appealed  to  the  general 
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term,  where  the  jadgment  at  the  circtiit  was  affirmed;  and 
the  defendant  then  appealed  to  this  court. 

John  H.  Reynold8j  for  the  appellant. 

I.  The  Supreme  Court  decided  that  the  acts  of  the  com- 
missioners in  laying  out  the  road  and  the  proceedings  on  ap- 
peal affirming  the  same,  were  absolutely  void,  and  hence,  that 
the  defendant  was  not  justified  as  an  overseer  of  highways 
in  obeying  the  order  of  the  commissioners,  and  entering  on 
the  land  of  the  plaintiff  for  the  purpose  of  opening  and  work- 
ing the  road.  1.  The  proceedings  of  the  applicants,  freehold- 
ers, commissioners  and  referees,  appear  to  have  been  regular, 
and  they  are  not  objected  to;  and  make  out  a  complete  defense 
to  the  action,  unless,  as  the  court  held,  the  whole  proceeding 
was  void  for  want  of  power  in  the  commissioners  to  make  the 
order.  2.  The  application  was  to  ^'lay  out''  a  highway,  and 
the  order  of  the  commissioners  is,  that  a  highway  ^'be  laid 
out"  according  to  the  application.  A  part  of  the  highway 
referred  to  in  the  order,  being  on  the  bed  or  track  of  an  old 
road,  used  for  more  than  twenty  years,  was  directed  to  be  of 
two  rods  in  width,  and  the  residue  to  be  three  rods  wide. 
The  decision  below  was,  that  the  proceeding  was  to  lay  out  a 
new  road,  and  that  the  commissioners  had  no  power  to  lay 
out  a  road  less  than  three  rods  wide,  and  because  this  order 
allowed  a  road  of  two  rods  to  be  opened,  it  vitiated  the  whole 
proceeding,  and  made  the  defendant  a  trespasser,  although 
he  commenced  to  open  that  part  of  the  road,  which  was  to 
be  three  rods  wide,  and  did  not  interfere  with  the  part  which 
was  to  be  two  rods  wide. 

II.  The  order  .of  the  commissioners  of  highways  was  not 
void  for  the  reason  which  prevailed  below.  1. '  The  proceed- 
ings, given  by  statute  for  laying  out^  cUterihg  and  discontin" 
uing  highways,  are  in  each  case  the  same.  The  application 
must  substantially  indicate  the  line  of  road  to  be  acted  on. 
And  ''when  the  commissioners  of  highways  shall  lay  out, 
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dlter  or  discontinue  any  road,  either  upon  application  to  them 
or  otherwise,  they  shall  incorporate  such  survey  in  an  order 
to  be  signed  by  them,  &c"  which  is  to  be  filed  and  recorded. 
(2  E.  8.  5th  ed.  p.  394,  §§  69,  tO.)  2.  Section  119,  second 
revised  statutes,  page  403,  (5th  ed.)  provides  that  all  public 
roads  laid  out  by  the  commissioners  of  highways  of  any 
town  shall  not  be  lees  than  three  rods  wide,  and  all  private 
roads  shall  not  be  more  than  three  rods  wide.  3.  It  is  also 
provided  that  all  roads  not  recorded  which  have  been  used 
as  public  highways  for  twenty  years  or  more,  shall  be  deemed 
public  highways,  but  may  be  altered  in  conformity  to  the 
provisions  of  the  statute.  And  it  is  the  duty  of  the  com- 
missioners of  highways  to  order  the  overseers  of  highways  to 
open  all  roads  to  the  width  of  two  rods  ai  leaM,  which  they 
shall  judge  to  have  been  used  as  public  highways  for  twenty 
years.  (2  E.  8.  406,  5th  ed,  §§  135,  136.)  4.  The  order 
in  the  present  case  lays  out  a  road  three  rods  wide  for  a  cer- 
tain distance  and  so  far  as  it  is  entirely  a  new  road.  When 
it  strikes  the  old  road,  which  has  been  used  as  a  public 
highway  for  twenty  years  or  more,  it  is  then,  to  the  end, 
to  be  opened  to  the  width  of  two  rods,  5.  If  the  com- 
missioners had  in  the  order  directed  the  opening  of  the  new 
part  as  a  road  three  rods  wide^  and  then  directed  the  old 
part  to  be  opened  to  the  width  of  two  rods,  no  objection 
could  have  been  made  to  it.  This  is  what  they  have  done, 
in  substance,  and  it  is  not  a  void  proceeding.  6.  Even  if 
80  much  of  the  order  as  limits  the  width  of  the  old  part  to 
two  rods,  is  not  allowed  by  statute,  it  does  not  vitiate  and 
render  void  the  order  so  far  as  it  lays  out  a  road  three  rods 
wide.  7.  The  two  parts  of  the  road  are  distinct  and  sepa- 
rate, and  if  the  order  is  effectual  as  to  the  part  three  rods 
wide,  there  will  be  a  continuous  public  road  between  the  two 
extreme  termini ;  for  the  old  road  will  continue,  and  to  it  is 
added  the  new  road  of  three  rods  in  widtl^  8.  The  entry  of 
Plass  was  upon  the  part  of  the  road  laid  out  to  the  width  of 
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three  rods,  and  he  was  fully  jastified  hy  the  order  of  the  com- 
missioners, and  the  defendant  was  entitled  to  judgment. 

III.  There  was  no  evidence  to  show  that  any  part  of  the 
road,  as  located,  interfered  with  the  plaintiff's  orchard,  yet 
the  judge  fou]}d  that  as  to  a  portion  of  the  road  ^Uhe  east- 
erly line  of  the  survey,''  at  a  point  on  the  map,  shown  '^  ex- 
tended into  an  orchard  of  the  plaintiff  of  the  growth  of 
seven  years  and  over."  1.  The  finding,  however,  is  not  that 
the  opening  of  the  road  according  to  the  survey  would  inter- 
fere with  any  fruit  trees  of  the  plaintiff  in  the  orchard,  and 
the  fact  must  appear  in  order  to  show  a  want  of  power  in 
the  commissioners.  (The  People  v.  JudgeB  of  Dutchess^  23 
Wend.  360;  Harrington  v.  The  Peopte,  6  Barb.  607.) 
2.  The  proof  is  clear  and  uncontradicted  that  as  to  the  east 
line  of  the  survey  adjoining  the  plaintiff's  qfchard,  the  com- 
missioners and  referee  actually  ran  the  line  and  located  the 
road  at  that  point,  so  as  not  to  interfere  with  the  orchard  of 
the  plaintiff.  3.  The  Supreme  Court  had  no  warrant  for  the 
assumption  that  through  the  whole  length  of  the  road,  the 
line  Jiveu  in  the  survey  in  the  order,  was  the  center  line  of 
the  road,  for  in  the  order  it  is  said  that  as  to  the  part  three 
rodft  wide,  the  line  ran  is  the  center  line ;  but  as  to  the  part 
two  rods  wide,  nothing  is  said  on  that  subject,  and  the  proof 
is,  aliunde^  that  in  fact  it  was  not  so  intended. 

E.  Cookey  for  the  respondent. 

I.  From  the  nature  of  the  case,  the  laying  out  of  a  road  is 
an  entire  act.  The  order  of  the  commissioners,  when  made, 
must  be  valid  or  invalid  for  the  whole  extent  of  the  pro^ 
posed  road.  It  can  not  be  good  and  void  for  alternate  sec^ 
tions  of  the  route. 

The  order  is  a  single  adjudication  by  the  commissioners, 
for  the  entire  route,  having  reference  as  well  to  the  termini 
as  to  the  continuousness  of  the  line  of  road.'  These  are  vital 
considerations  with  the  commissioners  in  determining  upon 
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the  propriety  of  laying  the  road.  By  destroying  the  one  or 
materially  changing  the  other,  the  reasons  on  which  the 
adjudication  was  founded  disappear,  and  the  whole  act  fails. 
In  Holdane  v.  Trustees  of  Cold  Springy  (23  Barb.  103,)  it 
was  held  that  a  public  road  must  be  a  thoroughfare,  and 
that  therefore  a  ciU  de  sac  was  not  and  could  not  be  made  a 
highway.  (Pages  111,  122.)  It  will  not  do  to  say  that 
that  part  of  the  order  which  lays  the  road  down  to  the  old 
track  is  valid  as  opening  a  thoroughfare  through,  and  that 
the  commissioners  virtually  refused  to  lay  the  road  any 
further,  because  the  freeholders  have  not  certified  to  the 
necessity  of  a  road  to  this  point.  The  road  certified  to  be 
necessary,  is  to  run  from  the  place  of  beginning  in  a  north- 
easterlff  direction  to  the  Church  land  lane.  The  point  in 
question  does  nc^  appear  to  be  even  upon  the  route  certified ; 
but  evSn  if  it  were,  a  certificate  that  a  road  from  the  starting 
point  to  a  given  terminus  is  necessary,  is  not  equivalent  to 
saying  it  is  necessary  there  should  be  a  road  for  only  a  part 
of  the  way.  The  order  of  the  commissioners  lays  this  road 
for  a  considerable  distance  only  two  rods  wide.  FoP  this 
reason  the  order  is  a  nullity.  The  commissioners  have  no 
power  to  open  a  foot  path  across  the  lands  of  others.  When 
by  the  order  they  reduce  the  width  below  three  rods,  they 
deprive  it  of  the  character  of  a  highway.  (2  B.  S.  403, 
§,119,  5th  ed.)  • 

II.  The  commissioners  had  no  power  without  consent  to 
lay  the  road  through  the  plaintiff's  orchard  of  over  four 
years'  growth.     (2  B.  S.  395,  §  72,  5th  ed.) 

III.  The  action  of  the  commissioners  can  not  be  sustained 
under  section  136  of  the  road  act,  which  provides  that  '^  It 
shall  be  the  duty  of  the  commissioners  of  highways  to  order 
the  overseers  of  highways  to  open  all  roads  to  the  width  of 
two  rods  at  least,  which  they  shall  judge  to  have  been  used 
as  public  highways  for  twenty  years."  (1.)  The  commis- 
sioners took  no  proceedings  to  adjudge  whether  or  not  the 
road  had  been  used  {of  twenty  years.     (2.)  Opening  an  old 
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road,  adjadging  it  to  have  been  used  for  twenty  yeare,  &c.  is 
a  judicial  act  requiring  notice  to  be  given  to  the  parties 
interested.  This  is  a  common  law  requirement,  necessary  to 
confer  jurisdiction.  {Gommissionera  of  Highways  v.  Claw^ 
15  John.  537.)  (3.)  They  made  no  order  appropriate  to 
that  proceeding;  neither  does  the  order  profess  to  have  been 
made  under  that  section.  (4.)  They  made  no  order  appro- 
priate to  that  proceeding ;  neither  does  the  order  profess  to 
have  been  made  under  that  section.  (5.)  The  order  does 
not  set  forth  any  faqts  authorizing  the  commissioners  to  aj t 
under  that  section.  It  is  not  even  stated  that  the  road  had 
been  used  by.  the  public  for  twenty  years.  The  record  of  a 
special  and  limited  jurisdiction  must  set  forth  all  the  facts 
necessary  to  confer  the  power  it  exercises.  (27  Barb.  99^ 
100.)  (6.)  The  whole  proceeding  is  professedly,^  as  well  as 
in  fact,  based  upon  an  application  nnder  other  sections  of 
the  statute  to  lay  out  a  new  road. 

lY.  No  adjudication  by  the  commissioners,  or  by  the 
referees  on  an  appeal,  can  make  it  lawful  to  open  a  road 
through  the  plaintiff's  orchard  without  his  consent.  The 
statute  declares  that  no  road,  public  or  private,  shall  be  laid 
out  through  any  orchard,  &c.  without  the  consent  of  the 
owner.  (§  72.)  '  The  proceedings  on  appeal  can  not  con- 
clude the  party  against  taking  this  objection.  Consent  of 
the  owner  is  absolutely  necessary  to  authorize  the  commis- 
sioners to  lay  the  road.  An  appeal  from  an  order,  as  unjust 
or  unauthorized,  can  not  be  construed  into  a  consent.  Nor 
are  the  referees  appointed  on  the  appeal,  any  more  than  the 
commissioners,  invested  with  power  to  determine  finally  and 
conclusively  upon  the  question,  whether  or  not  there  is  an 
orchard  of  four  years'  growth.  Where  there  is  such  orchard, 
neither  the  commissioners  or  the  referees  have  any  power  with- 
out the  consent  of  the  owner.  They  can  not  gain  jurisdiction 
by  deciding  that  they  have  it,  and  thus  conclude  a  party. 
{Eiv  parte  Clapper y  3  Hill,  458 ;  Harrington  v.  The  People^ 
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6  Barb.  611 ;  The  People  v.  Eggleston^  13  Howard,  127'; 
The  People  v.  Commissioners  of  Seward^  27  Barb.  98.) 

V.  The  judge  was  undoubtedly  correct  in  holding  that 
the  widening  of  an  old  road  into  an  orchard  of  four  years' 
growth  would  come  within  the  prohibition  of  this  statute. 
Yet,  as  no  proceeding  of  the  kind  appears  in  this  case,  and 
as  the  other  was  void,  because  it  laid  out  a  new  road  less 
than  three  rods  wide  and  through  an  orchard,  any  mistake 
which  the  judge  might  make  in  this  abstract  proposition  of 
his  could  not  affect  the  decision  of  the  case.  The  judgment 
was  according  to  law,  and  should  be  affirmed. 

Johnson,  J.  Tlie  road  in  question  was  undoubtedly  laid  out 
according  to  the  requirements  of  the  statute  in  all  respects, 
up  to  the  point  of  its  intersection  with  the  old  road.  The  error 
complained  of,  and  which,  it  is  alleged,  violates  the  enfire 
order,  is  in  that  part  of  the  order  which  affects  this  old  road, 
from  the  point  of  the  intersection  aforesaid,  to  the  center  of 
the  road  known  as  the  churchland  lane,  which  was  one  of  the 
termini  of  the  road  mentioned  in  the  application  to  the  com- 
missioners, and  in  the  subsequent  proceedings.  This  old 
road,  from  the  point  where  it  was  intersected  by  the  survey 
to  the  other  road  known  as  the  churchland  lane,  was  clearly 
a  public  highway.  The  justice  who  tried  the  cause,  finds  as 
matter  of  fact,  that  it  had  been  used  as  a  public  highway  for 
twenty  years.  The  statute  provides  that  "all  roads  not  re- 
corded which  have  been,  or  shall  have  been,  used  as  public 

a 

highways  for  twenty  years  or  more,  shall  be  deemed  public 
highways,  bpt  may  be  altered  in  confonnity  with  the  provi- 
sions of  this  title."  (1  E.  S.  621,  §  100.)  This  portion  of 
the  highway  embraced  in  the  application*  would  not  have 
been  created  a  public  highway  had  the  order  and  proceedings 
been  entirely  regular.  It  was  such  by  law  before,  and  all 
the  power  the  commissioners  had  over  it,  was  to  alter  it  ac- 
cording to  the  provisions  of  the  statute,  or  discontinue  it. 
It  is  still  an  existing  public  highway,  even  if  the  proceedings 
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of  the  commissioners  are  in  all  respects  void.  The  public 
have  lost  nothing,  whether  the  commissioners  have  exceeded 
their  jurisdiction  or  not.  The  right  of  the  highway  commis- 
sioners to  alter  this  old  road  is  prescribed  by  §  101  of  the 
statute,  which  is  to  open  it  to  the  width  of  two  rods  at  least 
By  sub.  3  of  §  1  of  the  same  title,  (1  R.  8.  502,)  the  com- 
missioners of  highways  have  power  to  ''cause  such  of  the 
roads  used  as  highways  as  shall  have  been  laid  out,  but  not 
sufficiently  described,  and  such  as  shall  have  been  used  for 
twenty  years  but  not  recorded,  to  be  ascertained,  described 
and  entered  of  record  in  the  town  clerif  s  office."  It  will  be 
seen,  therefof  e,  that  in  respect  to  this  old  road,  the  commis- 
sioners had  power  to  have  a  descriptive  survey  made  of  it, 
and  have  such  description  entered  of  record,  and  also  to  order 
it  opened  to  the  width  of  two  rods  at  least.  This  is  precisely 
what  they  have  done.  They  caused'  it  to  be  surveyed,  and 
described,  as  a  road  two  rods  in  width,  and  ordered  it  opened 
according  to  such  survey  and  description.  It  is  clear,  there- 
fore, that  the  highway  commissioners  have  done  nothing  in 
the  premise  which  they  were  not  strictly  authorized  to  do 
by  statute,  unless  it  be  the  interferepce  with  the  orchard, 
which  will  be  considered  in  another  place.  Certainly  there 
is  no  jurisdictional  defect  in  any  thing  else  they  have  actually 
done,  whatever  they  may  have  intended  by  their  proceedings. 
It  is  said  in  the  opinion  in  the  Supreme  Court,  that  the 
record  contains  no  allegation,  and  affords  no  evidence  that 
the  commissioners  ever  judged  this  old  road  to  have  been 
used  for  twenty  years.  Whether  they  so  judged  is  in  no 
respect  essential  to  its  being  a  public  highway.  The  statute 
makes  it  a  highway  if  in  fact  it  has  been  used  for  twenty 
years,  independent  of  any  judgment  of  the  highway  commis- 
sioners. But  it  seems  to  me  there  is  evidence  on  the  face 
of  the  order,  that  the  commissioners  did  regard  this  old  road 
as  a  public  highway,  and  treat  it  as  such.  All  the  rest  of 
the  route  is  laid  out  in  strict  accordance  with  the  statute  on 
'  the  subject  of  laying  out  a  new  road/    The  line  is  described 
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by  courses  and  distances,  and  is  declared  in  the  order,  to  be  the  ^ 
center  line,  and  the  width  of  the  road  to  be  three  rods.  This 
line  is  brought  "up  to  the  portion  of  the  old  road."  The 
description  in  the  order  then  continues:  "then  on  said  old 
road,"  giving  courses  and  distances,  and  the  names  of  the 
owners  of  the  land,  "to  the  center  of  the  road  Inown  aa  the 
churchland  lane,"  which  was  the  terminus  of  the  route  at 
that  end  mentioned  in  the  application.  This  portion  of  the 
road  is  declared  in  the  order  to  be  two  rods  wide,  and  it  is 
not  declared  whether  the  line  described  is  the  center  line  or 
not.'  It  appears  to  me  very  clear  that  the  reason  for  this 
change  was  that  they  regarded  this  old  road  as  a  highway, 
and  intended  to  have  it  opened  to  the  width  o^two  rods. 
Their  proceedings  are  in  harmony  with  this  view  and  no  other. 
Certainly  it  is  not  to  be  intended  that  they  were  ignorant  of 
the  requirements  of  the  statute  in  laying  out  new  roads,  nor 
that  they  intended  to  violate  them.  The  intendment  is  in 
their  favor ;  and  if  they  have  done  what  the  statute  author- 
ized them  to  do,  the  presumption  will  be,  that  they  intended 
to  do  it  in  accordance  with  the  statute.  But  even  if  it  should 
appear  that  they  intended  something  contrary  to  the  statute, 
and  yet  that  the  act  done  was  in  accordance  with  it,  the  un- 
lawful or  the  mistaken  intention  would  not  divest  the  pro- 
ceeding of  jurisdiction.  Jurisdiction  does  not  depend  upon 
the  intention  of  .the  officer,  or  tribunal,  undertaking  to  act, 
in  a  given  case.  The  question  is,  does  the  law  authorize 
the  act? 

Full  and  complete  effect  may  be  given  to  the  order  laying 
out  the  road,  and  also  to  the  order  to  the  defendant's  intes- 
tate as  overseer  of  highways,  to  open  the  same  with  the  above 
exception  referred  to,  in  perfect  accordance  with  the  power 
conferred  by  statute  upon  the  commissioners,  and  without 
any  violation  of  such  powers.  Begarding  the  first  part  of 
the  order  la3dng  out  the  road  up  to  the  point  of  intersection 
with  the  old  road,  as  one  strictly  of  that  character,  and  the 
residue  which  follows  the  old  road  as  a  description  of  the  old 
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road  to  be  recorded^  and  for  the  purpose  of  having  it  opened 
two  rods  in  width,  hj  a  subsequent  order  to  that  effect  to  the 
overseer  of  highways,  the  whole  is  consistent  and  harmonious 
and  entirely  within  the  powers  of  the  commissioners.  This 
interpretation  unquestionably  ought  to  be  given  to  it  for  the 
protection  of  public  ofBcers,  acting  in  good  faith,  if  it  can  be 
done  without  any  violence  to  the  real  nature  and  character  6f 
the  proceeding.  I  can  have  no  doubt,  looking  at  the  entire 
transaction,  that  this  was  just  what  was  intended.  Upon 
this  view  of  the  case  the  public  will  have  a  public  highway 
across  from  one  public  thoroughfare  to  another,  a  part  of  the 
way,  a  new  one  three  rods  in  width;  and  a  part  of  the  way 
an  old  one  opened  to  two  rods  in  width,  both  in  accordance 
with  the  provisions  of  the  statute.  It  is  not  very  material 
that  in  the  order  the  commissioners  have  designated  it  as  lay- 
ing out  a  public  highway  the  entire  distance.  We  are  to 
judge  according  to  the  real  character  and  effect  of  the  ftcts, 
and  not  according  to  the  names  given  them. 

And  when  it  is  made  perfectly  apparent  as  it  is  here,  that 
the  real  substance  and  effect  of  these  two  orders,  as  respects 
all  that  portion  which  relates  to  the  old  road  were,  not  to  lay 
out,  and  cause  to  be  opened,  a  new  road,  two  rods  in  width, 
but  merely  to  make  a  description,  for  record,  of  an  existing 
highway,  and  cause  it  to  be  opened  that  width,  it  would  be 
dealing  with  names  instead  of  things  to  hold  that  this  was 
the  actual  laying  out  of  a  new  road  not  warranted  by  the 
statute.  It  is  true,  I  think,  that  had  this  all  been  an  entirely 
new  route,  the  highway  commissioners  could  not  have  laid 
out  one  part  three  rods  in  width  and  the  other  part  two  rods. 
As  an  entire  act  depending  wholly  for  its  validity  upon  the 
authorized  proceedings  of  the  commissioners,  it  would,  I 
have  no  doubt,  have  been  void.  But  this  is  no  such  case. 
The  old  road  was  in  law  a  public  highway  independently  en- 
tirely of  any  act  or  proceeding  of  the  commissioners ;  and  it 
is  not  denied  that  up  to  that  point,  the  power  exercised  was 
perfectly  regular.    Though  done  under  one  head,  and  one 
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name,  they  were  essentially  two  acts,  perfectly  severable, 
and  it  is  clear  that  in  such  case,  an  error,  or  excess  of  au- 
thority in  one  would  not  invalidate  the  other.  This  being 
so,  it  is  not  very  material  to  inquire  whether  all  the  acts  of 
the  commissioners  in  describing  the  old  road,  and  ordering  it 
opened  according  to  such  description,  were  entirely  unauthor- 
ized, because  the  alleged  trespass  was  upon  the  new  part  of 
the  road  as  laid  out,  and  not  upon  the  old  road.  StricUy, 
perhaps,  in  the  case  of  an  old  road,  which  has  become  a  public 
highway,  by  having  been  used  as  such  for  twenty  years  or 
more,  and  which  has  never  been  described  and  entered  of 
record  nor  opened  to  the' width  of  two  rods,  the  order  to  open 
to  such  width  should  precede  the  survey  and  description,  as 
the  object  of  the  description  is  to  place  upon  the  record  a 
notice  of  the  extent  of  the  rights  of  the  public.  But  it  can 
not  be  material,  in  view  of  the  question  of  jurisdiction,  because 
the  essential  part  is  the  order  to  open,  and  this  may  undoubtr 
edly  be  lawfully  made  without  any  previous  survey.  The 
statute  confers  the  power  upon  the  highway  commissioners  to 
order  all  such  roads  opened  to  at  least  that  width,  without 
any  preliminary  proceeding  whatever.  .It  would,  however,  be 
more  convenient,  and  far  safer,  to  have  a  preliminary  survey 
as  in  the  present  case,  to  the  end  that  the  order  to  open  might 
be  more  definite  and  certain,  and  be  executed  without  any 
danger  of  mistake  or  misapprehension.  The  act  of  making 
the  survey  is  not  complained  of,  and  for  the  purpose  of  a  des- 
cription for  record  of  the  road  when  opened,  it  can  not  be 
material  when  it  was  made,  so  that  it  shall  describe  the  road 
accurately  when  opened. 

Viewing  the  proceedings  in  regard  to  this  portion  of  the 
highway  in  question  as  proceedings  to  open  an  existing  high- 
way merely,  even  if  the  order  interferes  with  the  plaintiff's 
orchard,  they  do  not  come  within  the  language  of  the  prohi- 
bition of  the  statute  against  laying  out  a  highway  through 
an  orchard.  I  am  inclined  to  the  opinion,  however,  that  in 
such  a  case,  the  commissioners  would  have  no  right  to  de- 
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prive  an  owner  of  the  benefit  of  his  fruit  trees  in  an  orchard 
of  the  growth  of  four  years  or  over,  by  an  order  for  the 
opening  of  an  old  road  to  the  width  of  two  rods.  Strictly 
that  is  not  laying  out  a  road,  but  I  think  the  spirit  and 
policy  of  the  act  l^ould  protect  the  orchard  in  such  a  case. 
All  that  is  found,  however,  on  this  subject,  is  ^Hhat  the 
easterly  line  of  said  survey  at  the  point,  as  shown  upon  the 
map,  extended  into  an  orchard  of  said  plaintiff  of  the  growth 
of  seven  years  and  over.''  It  is  not  found  that  any  of  the 
trees  of  the  orchard  came  within  the  survey,  or  that  the 
owner  would  in  any  way  be  deprived  of  the  beneficial  use 
and  enjoyment  of  any  of  his  trees,  by  such  survey  or  open- 
ing of  thd  highway.  This  is  necessary,  in  order  to  raise  the 
question  of.  jurisdiction  as  against  the  acts  q{  the  commis- 
sioners. Merely  showing  that  one  line  extended  into  an 
orchard  is  not  sufficient.  {People  v.  Judges  of  Dutchess, 
23  Wend.  360.)  But  if  the  necessary  facts  had  been  found, 
I  do  not  think  the  entire  order  for  opening  the  road  would 
be  rendered  void  by  it  The  order  would  still,  I  think,  be 
valid  for  the  opening  of  all  the  other  portions  of  the  road. 
This,  however,  is  not.material  in  the  case,  because  in  any  view, 
even  if  the  order  for  opening  the  old  road  was  wholly  void,  it 
could  not  affect  the  validity  of  the  order  for  laying  out  the  new 
road,  nor  the  order  for  opening  the  same.  My  conclusion 
therefore  is,  that  the  commissioners  of  highways  had  the 
power  to  do  all  that  they  have  undertaken  to  do ;  and  that 
the  error,  if  any,  is  matter  of  form  merely,  and  not  of  sub- 
stance, and  relates  exclusively  to  that  portion  of  the  route 
designated  as  the  old  road,  which  from  the  facts  found  was 
then  a  lawful  highway ;  and  does  not  affect  the  other  por- 
tion of  the  route  which  was  properly  laid  out.  The  part 
where  the  acts  complained  of  were  done,  having  been  regu- 
larly laid  out  as  a  highway,  and  such  acts  having  been  duly 
authorize.d,  were  lawful,  and  no  action  could  be  maintained. 
The  judgment  must  therefore  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 


480  Snyder  v.  Plass.  [Ct.  of  Ap. 


Opinion  of  Dbitio,  Ch.  J. 


DsNio,  Ch.  J.  I  am  of  opinion  that  this  judgment 
ought  to  be  reversed.  It  is  not  denied  that  the  road,  as  laid 
out  by  the  commissioners  and  affirmed  by  the  referees,  corres- 
ponded with  the  one  indicated  by  the  prior  proceedings.  In 
the  order  of  the  commissioners  the  courses  and  distances  are 
given  until  we  come  to  a  point  described  as  '^  the  portions  of 
the  old  road."  From  thence  it  proceeds  thus :  "  Thence  on 
said  old  road"  a  certain  course  and  distance  over  lands  of 
two  individuals  named.  The  remaining  courses  and  dis- 
tances are  understood  to  correspond  with  the  old  road,  and 
it  is  added  in  the  order,  ^Hhe  said  portions  of  t}ie  highway 
to  be  two  rods  wide."  The  alleged  illegality  is  confined  to  a 
point  in  the  distance  in  which  the  road,  as  laid  out,  runs 
over  the  old  ro|^.  It  is  found  that  this  old  road  has  been 
used  as  a  public  highway  for  twenty  years.  It  was  very 
narrow,  it  is  true,  and  could  not  be  conveniently  wider  at  one 
point  except  on  the  east  side;  and  in  widening  it  in  that 
direction  it  would  encroach  on  the  plainti£F's  orchard,  which 
the  law  forbids.  It  would  be  inconvenient  (not  impossible) 
to  widen  it  on  the  west  side,  on  account  of  a  side  hill.  Now 
it  may  be  that  different  proceedings  would  be  required  to 

widen  the  old  road  so  as  to  make  it  two  rods  wide.    If  this 

« 

be  so,  then  that  part  of  the  order  which  requires  that  the 
old  highway  should  be  two  rods  wide  is  void ;  and  the  ques- 
tion then  is,  whether  the  whole  road,  as  laid  out,  is  ill^al 
in  consequence  of  the  order  adopting  the  old  road  for  a  part 
of  the  distance.  I  do  not  think  the  law  requires  this  result. 
If  the  old  road  had  been  used  as  a  highway  twenty  years,  it 
could  be  so  used  some  time  longer.  Whether  in  consequence 
of  the  difficulty  of  going  \long  at  the  narrower  part  indica- 
ted, the  project  of  a  road  which  was  applied  for  should  be 
given  up  or  not,  was  a  question  for  the  discretion  of  the  com- 
missioners, and  they  elected  to  lay  out  the  road  notwith- 
standing the  difficulty.  It  may  be  that  the  public  interest 
would  be  promoted  by  laying  out  a  three  rod  road  until  the 
old  road  should  be  reached  and  then  continue  the  use  of  the 
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old  road  to  the  other  terminus.  Of  that  the  commiBsiooers, 
not  the  court,  were  to  judge.  But  if  the  order  for  widening 
the  old  road  was  valid,  it  does  not  follow  that  the  orchard  was 
to  be  intruded  upon.  Of  course  it  was  possible  to  dig  down  the 
side  hill  on  the  other  side.  How  difficult  it  would  be  we  do 
not  know,  but  perhaps  the  commissioners  did.  But  we  should 
not  declare  the  whole  proceeding  void,  and  make  these  public 
officers  trespassers^  on  account  of  some  inconvenience  in 
carrying  out  their  determination. 

I  have  been  obliged  to  examine  the  case  without  the  benefit 
of  the  diagram,  no  copy  of  which  was  furnished  to  me.  The 
witnesses,  however,  have  sufficientfy  indicated  the  local  par- 
ticulars necessary  to  be  considered. 

All  the  judges,  except  Wbight^  J.  conctarring, 

Judgment  reversed. 


Ohablks  Mobvobd  and  another  v.  John  A.  Davis. 

Vmsrj  is  a  defense  which  can  not  be  made  available  on  the  trial  of  a  caose, 
unless  it  be  pleaded ;  and  where  the  answer  of  an  indorser  does  not  show 
that  the  contract  of  indorsement  made  by  him  was  osorions,  oTidenoe 
tending  to  prove  that  fact  should  be  rejected. 

An  indorsement,  as  between  the  indorsee  and  the  indorser,  is  a  new  and 
independent  contract,  having  no  connection  with  a  nsnrions  contract 
between  the  payee  and  the  person  discoonting  it,  and  is  nnaflbcted  by  it. 
And  it  is  not  competent  for  the  indorser  to  say  that  his  indorsement  is 
invalid;  nor  can  he,  in  any  event,  set  np  his  own  illegal  act,  in  taking 
nsnry,  to  defeat  a  recovery  against  him,  npon  the  same  instmment. 

A  nsnrions  agreement  between  the  first  indorsee  of  a  note  and  one  who  dls- 
connts  the  same  for  his  benefit  wiU  constitute  no  defense  to  an  action  by 
the  last  indorsee,  against  him,  upon  his  contract  of  indorsement. 

Appeal  from   the  Supreme   Court.     The    action  was 
brought  against  Davis  and  John  P.  Westervelt,  as  indorsers 
».  Y.  R.— 28.  31 
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of  a  promissory  note  made  by  one  Haskin,  on  the  2d  day  of 
February,  1857,  for  $2500,  payable  to  the  order  of  Wester- 
velt  six  months  after  date.  In  the  complaint  it  was  alleged 
that  the  note  was  indorsed  by  Westervelt,  the  payee,  to 
Davis,  by  Davis  to  Noxon,  and  by  Noxon  to  the  plaintiffs. 
That  when  it  became  due  it  was  duly  presented  for  payment 
to  Haskin,  and  payment  demanded ;  that  it  was  not  paid, 
and  due  notice  of  the  default  was  given  to  the  indorsers. 
That  the  plaintiffs  were  the  lawful  Owners  of  the  note ;  that 
each  of  the  defendants  was  indebted  to  them  in  the  full 
amount  thereof,  for  which,  with  interest  and  costs,  they  de- 
manded judgment. 

The  defendant,  Davis,  in  his  answer,  denied  that  the  note 
was  ever  transferred  or  delivered  by  the  maker  to  the  payee 
for  value,  or  any  consideration  whatever;  and  he  alleged 
that  the  note  was  delivered  to  the  payee  solely  for  the  pur- 
pose of  raising  money  thereon  for  the  maker's  benefit ;  that 
when  the  note  was  transferred  to  Davis,  it  was  so  trans- 
ferred upon  a  usurious  agreement  between  the  payee  and 
Davis,  whereby  there  was  agreed  to  be  reserved  and  taken 
out  of  the  note,  for  the  forbearance  thereby  granted,  a  sum 
equal  to  three  per"  cent  a  month  for  the  loan  and  forbearance 
aforesaid ;  and  that  such  agreement  was  carried  out  accord- 
ingly ;  wherefore  he  demanded  that  the  complaint  be  dis- 
missed. 

The  cause  was  tried  before  a  referee,  and  on  the  trial  the 
defendant,  Davis,  proved  the  origin  of  the  note,  and  the 
transfer  thereof  from  Westervelt  to  him,  to  have  been  as 
stated  in  the  answer.  He  also  gave  evidence  (some  of  which 
was  objected  to  by  the  plaintiffs  «as  inadmissible  under  the 
pleadings)  tending  to  show  that  the  discount  of  the  note  by 
Noxon,  and  by  the  plaintiffs,  was  at  a  usurious  rate  of 
interest. 

The  referee,  by  his  report,  found  the  usurious  agreement 
between  Westervelt  and  Davis,  as  stated  in  the  answer  of 
Davis ;  that  the  note  was  void  as  against  Westervelt,  and 
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the  complaint  was  therefore  dismissed  as  against  him.  He 
also  found  that  such  usurious  agreement,  hetween  Wester- 
velt  and  Davis,  constituted  no  defense  against  the  contract 
which  the  defendant,  Davis,  entered  into  upon  his  transfer 
and  indorsement  of  the  note  to  Noxon.  (To  this  finding  the 
defendant,  Davis,  excepted.)  The  referee  also  found  that 
the  defense  of  usury  in  the  transfer  and  indorsement  by  the 
defendant,  Davis,  to  Noxon,  was  not  admissible  in  evidence 
under  the  answer  of  Davis.  (To  this  finding  the  defendant, 
Davis,  excepted.)  It  was  also  found  that  the  plaintifis  were 
entitled  to  judgment  against  the  defendant,  Davis,  for.  the 
amount  of  the  note  and  interest;  to  which  finding  the 
defendant  also  excepted.  Judgment  was  entered  in  accord- 
ance with  the  report,  which  on  appeal  by  the  defendant, 
Davis,  to  the  general  term  of  the  Supreme  Court  was 
affirmed,  and  he  thereupon  brought  the  present  appeal. 
The  only  question  presented  on  the  merits  was,  whether 
Davis  could  set  up  usury  in  the  inception  of  the  note  as  a 
bar  to  his  liability ;  he  himself  being  the  usurer. 

a 

John  JS^.  Porter y  for  the  appellant. 

Edward  Fitch^  for  the  respondents. 

I.  The  answer  of  the  defendant,  Davis,  does  not  put  in 
issue  either  the  bona  fides  of  the  holding  of  the  plaintiffs  or 
of  Noxon,  nor  the  fact  of  a  valuable  consideration  having 
been  paid  upon  the  transfer  to  Noxon  and  from  Noxon  to 
the  plaintiffi,  but  relies  solely  upon  the  effect  of  the  usury 
exacted  by  Davis  himself  in  the  original  discounting  of  the 
note  for  Westervelt.  The  answer  is  therefore  bad  upon  two 
grounds ;  first,  the  contract  of  indorsement  on  which  Davis 
is  sued  is  a  new  contract  in  its  relation  to  the  contract 
expressed  by  the  note,  and  therefore  can  not  be  affected  by 
usury  in  the  note ;  and  second,  it  is  not  competent  for  the 
usurer  to  set  up  the  statute  as  a  means  of  protecting  him*- 
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aelf  in  the  enjoyment  of  the  fruits  of  his  usury.  1.  The  con- 
tract on  which  Davis  is  sued,  as  expressed  hy  the  indorsement 
is,  that  the  note  was  a  valid  note  and  would  he  paid  at  ma- 
turity, and  that  if  not  paid  by  the  maker  he  would  pay  it. 
This  contract  is  based  upon  a  consideration  moving  from 
Noxon  to  Davis,  which,  under  the  answer  of  Davis,  can  not 
be  inquired  into,  but  must  be  assumed  to  be  'adequate  to 
support  the  contract  in  its  fullest  scope.  (Delatoare  Bank 
V.  JarviSy  20  N.  Y.  226.)  2.  Usury  in  the  contract  expressed 
by  the  note  can  not  affect  the  subsequent  engagement  of  the 
indorser.  (a.)  This  point  was  distinctly  ruled  in  a  parallel 
case,  in  McKnight  v.  Wheeler,  (6  Hill,  492.)  (6.)  In 
ChurchiU  V.  Hmdy  (3  Denio,  321,)  it  was  held  in  an  action 
on  a  bond  conditioned  for  the  payment  of  a  note  of  the  obli- 
gee held  by  a  third  person,  that  it  was  not  competent  for  the 
obligee  to  set  up  usury  in  the  giving  of  the  note  as  a  defense. 
3.  The  whole  object  of  the  statutes  of  usury  would  be  de- 
feated if  the  usurer  could  set  up  the  statute ;  it  would  in 
that  case  become  the  instrument  of  giving  efficacy  to  the  very 
act  which  it  seeks  to  render  void. 

II.  The  plaintiffs  were  entitled  to  judgment  agaiqst  Davis 
on  his  answer.  Consequently  the  report  of  the  referee  is 
correct. 

III.  The  defendant,  Davis,  did  not  move  to  amend  his 
answer ;  he  is  not  therefore  entitled  to  the  benefit  of  the  fifth 
exception  to  the  referee's  decision. 

lY.  The  judgment  below  is  free  from  error,  and  should  be 
affirmed  with  costs. 

Seldbk,  J.  Usury  is  a  defense  which  can  not  be  made 
available  on  the  trial  of  a  cause,  unless  it  be  pleaded ;  and 
the  answer  of  Davis  not  showing  that  the  contract  of  trans- 
fer and  indorsement  of  the  note  by  him  to  Noxon  was  usuri- 
ous, the  evidence  tending  to  prove  that  fact  was  properly 
rejected.  {Oould  v.  Homer,  12  Barb.  601;  WcUaon  v. 
BaHey,  2  Duer,  509.) 
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The  contract  of  indorsement,  made  by  Davis,  had  no  oon« 
nection  whatever  with  the  nsurioas  contract  between  Wesi- 
ervelt  and  Davis,  and  is  not  affected  by  it  The  indorse- 
ment constituted  a  new  contract  between  Davis  and  Koxon, 
npon  sufficient  consideration,  and  was  valid  and  binding 
npon  the  defendant,  although  the  note  was  void  (McKnight 
f.  Wheeler y  6  Hill,  492 ;  Churchill  v.  Hunt,  3  Denio,  321.) 
Indeed,  the  fact  of  the  transfer  of  the  note  by  the  defendant 
to  Noxon,  as  a  valid  instrument,  is  of  itself  sufficient  to 
estop  him  from  alleging,  as  against  Noxon,  or  any  one  claim- 
ing under  him,  that  the  note  was  void.  (Delaware  Bank  v. 
Jarvis,  20  N.  T.  226.) 

The  judgment  of  the  Supreme  Oourt  should  be  affirmed. 

Ingbaham,  J.  The  defense  in  this  case  to  the  note  upon 
which  the  action  was  brought  is,  that  the  note  is  void  for 
usury.  The  usury  set  up  in  the  answer  is  the  usury  between 
Davis  and  the  payee,  who  sold  it  for  the  benefit  of  the  maker. 
The  note  was  usurious  as  between  Davis  and  the  parties  to 
the  note,  and  was  so  found  by  the  referee.  The  defendant 
Davis  seeks  to  avail  himself  of -his  own  act  in  taking  usury, 
as  a  defense  for  himself  as  indorser.  The  decision  in  Dela- 
ware  Bank  v.  JarviSy  (20  N.  Y.  Bep.  226,)  is  in  point  in 
this  case,  so  far  as  to  hold  that  the  defendant  can  not  set  up 
this  defense  against  the  party  to  whom  he  passed  the  note. 
That  case  decides  that  the  transferor  of  a  chose  in  action 
impliedly  warrants  its  legal  soundness  and  validity ;  and  that 
if  there  are  any  exceptions,  they  do  not  exist  where  the  in- 
validity of  the  security  sold  arises  out  of  the  vendor's  own 
dealing  with  or  relation  to  it.  The  judge  says:  '^On  the 
sale  of  the  note  the  defendant  became  chargeable  on  an  im- 
plied undertaking  that  he  held  it  by  a  right  and  title  which 
would  enable  the  purchaser  to  enforce  it  against  the  parties 
to  it." 

Such  an  indorsement,  as  between  the  plaintiffs  and  Davis, 
was  a  new  and  independent  contract,  and  it  was  not  compe- 
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tent  for  him  to  say  that  his  .indorsement  is  invalid ;  (M(y 
Knight  v.  Wheeler^  6  Hill,  492 ;)  nor  could  he  in  any  event 
set  up  his  own  illegal  act  in  taking  usury  to  defeat  a  recov- 
ery against  him  upon  the  same  instrument.  (La  Farge  y. 
Herter  et  al  5  Seld.  241.) 

It  may  be  that  under  a  proper  answer  the  defendant  might 
have  set  up  usury  as  between  himself  and  the  plaintiffs,  in 
the  transaction  upon  which  he  transferred  the  note  to  them. 
He  has,  however^  stated  no  such  defense  in  the  answer,  and 
he  can  not  now  rely  on  that  to  defeat  the  plaintiffs'  recovery. 

The  judgment  should  be  affirmed. 

All  the  Judges  concurring, 

.  Judgment  affirmed. 


Geobge  0.  Hathobnb  v.  John  T.  Hodges. 

>In  an  action  to  recover  the  possession  of  property,  on  the  ground  that  H 
was  obtained  from  the  plaintiff,  by  the  defendant's  vendor,  by  a  purchase 
thereof  on  credit,  upon  false  and  fraudulent  representations,  and  with  the 
design  to  dispose  of  it  for  cash  and  then  abscond,  leaving  the  purchase 
price  unpaid,  evidence  tending  to  show  other  purchases  of  property  made 
by  the  defendant's  vendor  from  other  parties,  under  similar  circumstances, 
and  that  he  left  the  price  unpaid  when  he  ran  away,  is  competent. 

Where  property  is  obtained  ftom  the  owner  by  means  of  a  fhiudulent  pty- 
chase  thereof  on  credit,  the  purchaser  giving  his  notes  for  the  purchase 
money,  payable  at  a  future  day ;  and  before  the  maturity  of  the  notes 
the  purchaser  absconds,  after  having  transferrred  the  property  to  a 
third  person,  the  original  vendor  is  not  bound  to  proceed  in  disaffirmsknce 
of  the  contract,  by  seizing  or  replevying  the  goods  immediately  after  thef 
purchaser  has  absconded;  but  is  justified  in  waiting  until  the  maturity  of 
the  notes ;  and  such  delay  will  not  be  deemed  a  ratification  of  the  sale. 

Where  a  purchaser  has  absconded,  leaving  the  purchase  money  unpaid,  the 
vendor  is  not  bound  to  offer  to  return  to  him  the  notes  given  for  the  pur- 
chase money,  before  bringing  an  action  to  disaffiml  the  sale.  It  is  suffi* 
dent  if  he  produce  the  notes  on  the  trial. 
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Appeal  from  the  Sapreme  Court.  The  action  was  brought 
to  recover  the  poBsession  of  two  bay  horses  claimed  to  be- 
long to  the  plaintiff,  and  to  have  been  wrongfully  detained  ' 
by  the  defendant.  The  plaintiff  had  sold  them  to  one  Hig- 
gins  and  taken  his  notes  therefor.  Higgins  transferred  the 
horses  to  the  defendant,  from  whom  the  plaintiff  demanded 
them  before  suit  brought.  This  action  was  in  disaffirmance  of 
the  contract  of  sale  and  founded  on  the  idea  of  a  fraudulent 
purchase  by  Higgins  with  intent  not  to  pay  foi;  them — of  a 
connivance  between  Higgins  and  the  defendant  to  defraud 
the  plaintiff  of  the  price,  or  prevent  his  obtaining  the  same*— 
of  a  purchase  by  the  defendant  from  Higgins  with  knowl- 
edge that  the  purchase  price  from  Higgins  to  the  plaintiff 
was  not  paid,  and  also  with  reason  to  suspect  a  fraudulent 
attempt  by  Higgins  to  deprive  the  plaintiff  of  compensation 
for  the  price.  There  was  evidence — at  least  some  evidence- 
on  all  these  points ;  and  the  case  was  submitted  to  the  jury, 
who  rendered  a  verdict  for  the  plaintiff. 

7.  T.  WilliamBy  for  the  appellant. 

A.  Mathews,  for  the  respondent. 

Dbnio,  Ch.  J.  This  must  be  considered  as  an  action 
against  Hodges  alone ;  for,  although  Higgins  is  mentioned 
as  a  defendant,  in  the  complaint,  he  did  not  plead,  and  it 
does  not  appear  that  he  was  served  with  the  summons.  The 
plaintiff's  case  was  that  Higgins,  in  form,  purchased  the 
horses  of  him,  on  the  11th  of  June,  1855,  but  that  on  ac- 
count of  fraud  on  Higgins'  part,  the  sale  was  void,  and  that 
the  title  did  not  pass,  and  that  the  horses  were  subse- 
quently found  in  the  defendant's  possession ;  but  that  he 
did  not  acquire  the  possession  under  such  circumstances 
as  would  enable  him  to  claim  a.  better  title  than  Higgins 
had.  The  jury,  by  tlieir  general  verdict  against  the  de- 
fendant, must  be  understood  as  having  pronounced  in  favor 
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tent  for  him  to  Bay  that  his  indorBement  ie  invalid ;  (Jf 
Knight  t.  Wheeler,  6  Hill,  492 ;)  nor  could  he  in  an;  ev     ' 
Bet  np  hie  own  ill^;al  act  in  taking  Qsary  to  defeat  a  rei 
ery  against  him  upon  the  same  instrnment.     {La  Far 
fferter  et  al  5  Seld.  241.) 

It  may  be  that  ander  a  proper  answer  the  defendant 
have  set  up  oaary  as  between  himself  and  the  plain 
the  transaction  upon  which  he  transferred  the  note  ' 
He  has,  however,  stated  do  each  defense  in  the  aof 
he  can  not  now  rely  on  that  to  deleat  the  plaintiffs' 

The  jadgmeot  shoold  be  affirmed. 

All  the  Jadgei  concorring, 

Jndgmen 
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of  the  plaintiff.  The  only  queBtions  which  can  now  be  made, 
arise  upon  the  exceptions  taken  to  rulings  respecting  the 
admissibility  of  eyidence,  and  to  exceptions  to  the  charge 
oif  the  judge. 

The  sale  by  Higgins  to  the  defendant  was  on  the  17th  of 
July,  1855.  It  would  appear,  though  the  statement  to  that 
effect  is  not  explicit,  that  the  plaintiff  proposed  to  give  in 
evidence  statements  of  Higgins,  made  after  his  sale  to  the 
defendant,  in  regard  to  the  sale ;  for  the  case  states  that  the 
defendant  objected  to  such  declarations  and  that  the  court 
overculed*  such  objections,  and  the  defendant's  counsel  ex- 
cepted. The  witness  then  under  examination,  Johnson, 
testified  that  Higgins  said  that  Hodges  was  '^one  of  the 
damnedest  little  rascals  he  ever  saw/'  This  was  not  testi- 
mony relating  to  the  sale  of  the  horses  from  Higgins  to  the 
defendant,  but  it  related  solely,  so  far  as  it  appears,  to  the 
personal  demerits  of  the  defendant.  It  does  not  appear  to 
have  been  responsive  to  any  question  put  to  the  witness 
who  gave  the  testimony,  and  it  was  not  within  the  scope  of 
the  ruling  which  was  excepted  to.  That  ruling  was  appa- 
rently incorrect ;  for  I  can  not  conceive  that  the  declarations 
of  Higgins  respecting  the  sale  to  the  defendant,  made  after 
that  sale  had  taken  place,  could  have  been  competent  against 
the  defendant ;  but  not  having  been  admitted  by  the  ruling 
or  received  in  consequence  of  it,  it  was  not  an  error  of  the 
judge  for  which  the  verdict  ought  to  be  interfered  with. 
The  defendant,  if  he  had  thought  proper,  might  have  called 
upon  the  judge  to  wi]bhdraw  the  answer  from  the  considera- 
tion of  the  jury,  and  if  he  had  refused,  an  exception  to  the 
ruling  might  have  been  sustained.  The  method  taken  by 
the  plaintiff  to  establish  the  fraud  of  Higgins  in  purchasing 
the  horses,  will  appear  by  the  following  statement :  On  the 
Ist  of  May,  1855,  Higgins  purchased  of  the  plaintiff  a  lease 
of  certain  premises  used  as  a  coal  yard,  a  quantity  of  fossil 
coal,  «nd  utensils  which  the  plaintiff  had  used  in  the  busi- 
of  a  vendor  of  coal.    The  object  of  Higgins  was  de< 
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clared  by  him  to  be  to  conduct,  at  that  place,  the  bosinesf 
of  purchasing  and  seUing  coal  upon  an  extenaiye  scale.  The 
horses  in  question  were  purchased  on  credit  by  Hi^ns,  of 
the  plaintiff,  on  the  11th  of  June  following,  to  be  used  in 
the  same  business,  and  fiiggins  absconded  on  the  8th  of 
August  following,  having  in  the  intermediate  time  (on  the 
17th  of  July)  sold  the  coal  yard,  the  coal  purchased  of  the 
plaintiff,  and  these  horses,  and  a  large  quantity  of  coal  and 
other  property,  purchased  by  him  on  credit  of  other  persons, 
the  sale  in  the  aggregate  amounting  to  some  $15,000.  The 
plaintiff's  theory  was,  that  the  design  of  Higgins  throughout 
was,  not  the  bona  fide  establishment  of  a  regular  business 
as  a  coal  dealer,  but  on  the  pretense  of  such  a  business  en- 
terprise, to  get  into  his  hands  a  large  amount  of  coal  and 
other  property  under  color  of  purchases  on  credit,  and  then 
to  dispose  of  it  for  cash  and  abscond.  The  facts  proved 
without  objection  tended  to  establish  this  theory,  and  the 
evidence  which  was  admitted  against  the  defendant's  objec- 
tion, was  the  subject  of  two  other  of  the  exceptions.  That 
evidence  tended  to  show  other  purchases  of  property  by  Hig- 
gins, of  other  parties  under  similar  circumstances,  and  that 
he  left  the  price  unpaid  when  he  ran  away.  I  think  the 
evidence  was  entirely  competent. 

The  remaining  exceptions  were  those  taken  to  portions  of 
the  charge*  The  plaintiff  took  two  notes  for  the  purchase 
grice  of  the  horses,  payable  at  a  bank,  and  which  would 
mature  on  the  14th  and  17th  of  September,  1855.  Higgins 
absconded  as  has  been  mentioned,  on  the  8th  day  of  the  pre- 
ceding August.  Instead  of  seizing  or  replevying  the  horses 
immediately  after  Higgins  went  away,  and  after  the  fraud 
was  thus  in  part  disclosed,  the  plaintiff  placed  the  notes 
in  the  hands  of  a  bank  to  await  their  maturity,  but  they 
were  not  paid.  This  is  called,  in  the  case,  protesting  them, 
but  there  was  no  indorser  to  be  charged,  the  notes  being  to 
the  order  of  the  plaintiff.  The  judge  charged  that  this  r^- 
taining  of  the  notes  by  the  plaintiff  and  causing  them  to  be 
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protested  for  paymeDt,  and  what  was  farther  done,  which  is 
called  protesting  them  and  giving  notice  of  non-payment, 
but  which  could  not  have  been  any  thing  more  than  giving 
notice  to  the  plaintiff  that  the  notes  had  not  been  taken  np, 
was  not  in  itself  sufficient  evidence  of  an  affirmance  of  the 
sale  to  Higgins.  It  should  be  observed  that  the  plaintiff 
had  been  given  to  understand  by  the  defendant  that  there 
was  a  probability  of  his  being  paid  out  of  the  proceeds  of 
the  sale  made  by  Higgins  to  the  defendant.  He  was  not  a 
party  to  the  agreement  which  had  been  made  between  Hig- 
gins and  the  defendant,  and  might  well  enough  have  sup- 
posed that  the  large  amount  of  property  which  was  thus 
disposed  of  might,  in  some  way,  have  been  used  for  the  pay- 
ment of  his  debts  incurred  in  its  purchase,  including  the 
debt  of  the  plaintiff  represented  by  the  notes.  I  am  of 
opinion  that  the  evidence  of  fraud  in  the  purchase  of  the 
horses  by  Higgins  had  not  culminated,  until  it  was  shown 
by  the  dishonor  of  the  notes,  that  there  was  no  intention  of 
applying  the  property  which  went  into  the  defendants  hands, 
or  its  proceeds,  to  the  payment  of  the  debt  which  arose  out 
of  its  purchase.  If  this  be  so,  the  charge  of  the  judge, 
that  the  treatment  by  the  plaintiff  of  the  notes  did  not 
show  a  ratification  of  the  sale,  was  correct.  The  contract 
to  return  the  notes  to  Higgins  appears  to  have  been  imprac- 
ticable, for  he  had  absconded,  so  that  they  could  not  be  given 
to  him.  It  was  sufficient  therefore  to  produce  them  on  the 
trial. 

I  am  in  favor  of  affirming  the  judgment  appealed  from. 

'''^HoGBBOOM,  J/  As  the  charge  of  the  court  is  not  given, 
except  detached  portions  thereof,  we  must  conclude  that  the 
questions  of  fact  were  submitted  to  the  jury  under  proper 
instructions  as  to  the  law,  (otherwise  than  as  excepted  to.) 
No  questions  remain  for  our  determination  except  these 
exceptions  to  the  admission  of  evidence,  and  three  additional 
ones  to  the  charge  of  the  court. 
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In  reference  to  the  exceptions  to  evidence,  they  were 
founded  on  objections  made  to  testimony  of  the  declarations 
of  Higgins,  and  of  his  acts  in  nearly  contemporaneons  pur- 
chases of  goods  from  others  beside  the  plaintiff,  tending  to 
show  firaud.  As  Higgins  appears  to  have  been  a  party  to 
the  suit,  BO  far  as  we  can  judge  from  the  case,  at  the  time  of 
the  commencement  of  the  action  and  of  the  trial,  though  his 
name  has  got  out  of  it  in  some  way  now,  it  is  difiScult  to  see 
why  his  own  declarations  were  not  admissible  testimony 
against  himself  and  therefore  admissible  in  the  cause.  The 
only  one  which  can  be  claimed  to  have  borne  directly  against 
the  defendant  was  that  mltde  to  the  witness  Johnson,  who 
was  asked  to  state  what  Higgins  said  to  him  in  regard  to  the 
sale  of  the  horses  to  Hodges.  I  incline  to  think  sufficient 
evidence  of  a  fraudulent  combination  between  the  defendants 
bad  been  given  to  justify  the  admission  of  this  evidence  as 
against  Hodges  on  that  ground ;  but  whether  so  or  not,  the 
answer  of  the  witness  was  not  responsive  to  the  question,  and 
should  have  been  objected  to  and  moved  to  be  stricken  out 
on  that  ground,  which  was  not  done.  The  answer  was, 
"Higgins  said  that  Hodges  was  one  of  the  damnedest  Kttle 
rascals  he  ever  saw.''  Now  although  this  was  not  one  of  the 
most  desirable  certificates  to  the  integrity  of  the  defendant, 
yet  as  it  stated  no  fact  in  support  of  this  opinion — and  was 
moreover  the  opinion  of  a  party  whose  own  honesty  was 
impugned — we  can  scarcely  suppose  that  it  tended  materi- 
ally to  prejudice  the  defendant,  or  entitled  the  party  to  a 
new  trial  on  that  ground. 

The  other  objections  to  the  testimony  are  to  evidence  of 
apts  or  alleged  acts  of  fraudulent  purchase,  by  Higgins  of 
other  persons,  nearly  contemporaneous  with  that  from  the 
plaintiff,  and  these  are  held  to  be  admissible  for  the  purpose 
of  showing  a  fraudulent  intent  in  this  particular  instance. 

The  exceptions  to  the  charge  are  three  in  number :  1st.  To 
that  portion  of  the  charge  which  instructed  the  jury  that  the 
retention  of  the  notes  by  Higgins  till  their  maturity,  pre- 
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sentation  for  payment,  protest  and  notice  of  dishonor^  waa 
not  of  itself  sufficient  evidence  of  an  affirmance  of  the  sale 
by  the  plaintiff,  but  that  he  was  still  at  liberty  to  disaffirm 
the  sale  and  bring  this  action.  This  was  the  view  of  the 
judge  on  the  question  of  fact,  and  if  the  defendant  was  dis- 
satisfied with  it  I  think  he  should  have  asked  the  submission 
of  the  question  of  fact  to  the  jury.  The  only  question  of  law 
arising  on  this  part  of  the  charge,  upon  a  fair  construction 
of  it,  was,  I  think,  that  the  retaining  of  the  notes  so  long 
and  taking  proceedings  to  protest  them  was  not,  necessarily^ 
an  affirmance  of  the  contract  of  sale^  which  it  plainly  was 
not.  If  the  soundness  of  the  charge  depended  upon  the 
question  whether  the  judge  was  correct  in  his  conclusion  of 
fact,  I  should  be  disposed  to  sustain  it  upon  the  ground  that 
at  the  time  these  acts  were  done  the  conduct  of  Higgins, 
although  suspicious,  was  still  not  conclusively  fraudulent^ 
and  that  it  was  prudent  to  await  this  developement  of  events 
before  the  plaintiff  took  ulterior  proceedings  to  disaffirm  the 
sale.  Further,  Higgins  had  absconded  and  it  was  impossi- 
ble at  that  time  to  make  surrender  of  this  paper,  there  being 
no  one  to  surrender  it  to.  I  do  not  think  a  new  trial 
should  be  granted  on  this  ground.- 

The  other  exceptions  are  nearly  similar  in  effect,  and  may 
be  disposed  of  upon  similar  considerations.  The  judge 
charged  that  it  was  not  necessary  that  the  plaintiff  should 
have  surrendered  the  notes  to  be  canceled  in  order  to  main- 
tain the  action.  As  Higgins  was  absent  and  there  was  nobody 
to  receive  the  surrender,  and  as  the  courts  have  frequently 
held  that  they  may  even  be  surrendered  on  the  trial,  when  a 
reasonable  excuse  is  given  for  not  making  an  earlier  surren- 
der, the  judge  appears  to  have  charged  correctly  enough  in 
this  particular.  A  contrary  charge  would  have  been  fatal  to 
the  plaintiff,  and  would  have  left  nothing  for  the  jury  to 
pass  upon. 

Again,  the  judge  charged  the  jury  (and  this  is  the  subject 
of  the  remaining  exception)  that  the  possession  of  the  notes 
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on  the  trial  by  the  plaintiff  was  not  sufficient  evidence  of  an 
affirmance  of  the  sale  of  the  horses,  or  inconsistent  with  his 
right  to  recover  in  this  action.  This  question  has  been  con- 
sidered in  disposing  of  the  two  previous  exceptions.  It  would 
have  been  better  perhaps  if  the  judge  had  stated,  as  was  his 
apparent  meaning,  that  the  possession  of  the  notes  was  not 
conclusive  evidence  of  an  affirmance  of  the  sale  of  the  horses, 
or  necessarily  inconsistent  with  his  right  to  maintain  this 
action.  This  was  the  principle  of  law  involved,  and  so  far 
the  judge  was  right.  If  there  be  any  thing  else  in  the  excep- 
tion I  think  it  was  matter  of  fact,  as  to  which  the  defendant 
did  not  ask  to  go  to  the  jury  and  therefore  is  remediless. 
The  judgment  should  be  qjfflrmed. 

Ikgbaham  and  Mulun,  J  J.  voted  for  a  reversal.  Da- 
yixs,  J.  took  no  part  in  the  decision.  AU  the  other  judges 
being  for  affirmance, 

Judgment  affirmed* 
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Jonathan  Robinson  v.  Seth  Raynor  and  others. 

In  moBtf  if  not  in  all,  cases  of  appeals  from  the  decisions  of  surrogates,  the 
whole  case  is  to  be  examined  by  the  appellate  court,  as  well  upon  the  facts 
as  upon  the  law,  so  far  as  questions  are  presented  by  the  appeal ;  and  this 

.  rule  applies  as  well  to  the  Court  of  Appeals  as  to  the  Supreme  Court. 

Whore  services  are  rendered  by  one  person  to  another  in  pursuance  of  a  mu- 
tual understanding  between  the  parties  that  compensation  for  them  shall 
De  made  by  will,  and  the  party  receiving  the  services  dies  without  making 
the  expected  compensation,  the  party  rendering  the  services  is  entitled  to 
compensation  out  of  the  estate  of  the  deceased,  as  a  creditor,  for  the  value 
pf  the  services. 

And  in  case  there  is  an  understanding  that  compensation  shall  be  made,  it  is 
not  material  whether  the  failure  to  make  it  arose  from  accident  or  design. 

Where  D.  B.,  twenty-five  years  or  more  prior  to  his  death,  abandoned  his 
wife  and  his  homestead,  and  from  that  time  until  his  death  did  not  reside 
with,  or  provide  for  her;  but  during  the  whole  of  that  period  she  was  taken 
care  of  and  attended  by  J.  R.  her  son,  and  his  family,  who  resided  in  a 
house  near  by ;  they  providing  her  with  fire-wood,  vegetables,  &c.,  and 
laboring  in  her  house  and  garden ;  and  during  the  same  period  J.  R.  trans- 
acted all  D.  R.*s  business  for  him ;  the  evidence  showing  clearly  that  there 
was  an  understanding  between  J.  R.  and  his  father  that  the  former  should 
be  compensated  for  such  care  of  his  mother  and  his  attention  to  his  father's 
business  by  a  devise  of  the  homestead ;  that  D.  R.  had  made  three  if  not 
four  wills,  in  all  of  which  the  homestead  farm  was  devised  to  J.  R.,  and 
that  he  had  repeatedly,  and  until  near  the  time  of  his  death,  promised  and 
expressed  his  intention  to  make  such  devise:  BMt  that  upon  D.  R.'8  dying 
without  having  devised  the  farm  to  J.  R.,  the  latter  could  recorer  a  com- 
pensation for  his  services,  to  be  paid  out  of  the  estate  of  the  deceased. 

Appeal  from  the  judgment  of  the  general  term  of  the  2d 
district  reversing  a  decree  of  the  surrogate  of  the  county  of 
Suffolk. 

David  Robinson,  who  resided  in  Brookhaven,  in  said  county 
of  Suffolk,  was  the  owner  of  a  farm  and  considerable  personal 
estate.  Some  twenty-five  years  before  his  death  he  deserted 
his  wife,  leaving  her  on  the  farm  on  which  they  had  resided 
for  several  years  previously,  he  himself  going  to  reside  about 
three  miles  distant.  The  children  of  said  David  had  ceased 
to  live  at  home  before  he  left,  and  there  was  no  one  to  look 
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after  the  farm  or  to  take  care  of  Mrs.  Bobinson.  Jonathan 
Robinson,  a  son  of  said  David,  lived  Hear  his  mother,  and 
from  the  time  his  father  left,  he,  Jonathan,  and  his  family 
were  accustomed  to  draw  and  prepare  wood  for  her,  stay 
with  her  at  night,  plant  and  take  care  of  her  garden,  make 
her  batter,  do  her  washing,  and  rendered  such  other  services 
as  were  necessary,  and  which  she  was  nnable.to  do  for  herself. 
Jonathan,  being  able  to  read  and  write,  and  his  father  being 
able  only  to  write  his  name,  he,  (Jonathan)  was  called  on  to 
and  he  did  occasionally  transact  business  for  his  father.  Noth- 
ing was  ever  paid  for  these  services  by  said  David. 

It  did  not  appear  that  the  services  rendered  by  Jonathan 
and  his  family  for  Mrs.  Robinson  were  done  or  rendered  at 
the  request  of  said  David.  David  died  intestate,  and  his 
son  Jonathan  took  out  letters  of  administration  on  his  estate, 
and  after  being  so  appointed  administrator  he  presented  a 
petition  to  the  surrogate  of  Suffolk  county,  stating  that  his 
father  in  his  life  time  was  indebted  to  him  for  services  ren- 
dered, and  for  which  he  was  to  Jbe  paid  by  a  devise  to  him  of 
his  father's  farm,  and  praying  a  decree  that  he  be  allowed 
therefor.  The  necessary  parties  were  brought  in,  and  a  hear- 
ing was  had  before  the  surrogate,  and  on  such  hearing  it  was 
proved  that  on  several  occasions  the  sajd  David  said  to  Jon- 
athan, and  his  children  who  rendered  services  to  his  wife, 
that  he  would  pay  them  by  conveying  the  farm  and  a  piece 
of  meadow  land  to  said  Jonathan. 

Jonathan  himself  testified  that  his  father  told  him  if  he 
would  stay  there  he  should  have  the  farm ;  at  other  times  he 
told  him  he  had  made  his  will  and  left  him  the  farm. '  It  was 
proved  by  others  that  David  on  several  occasions  declared  his 
intention  to  give  Jonathan  his  farm,  and  stated  that  he  had 
made  his  will  and  given  it  to  him. 

On  the  other  side  it  was  proved  that  before  the  death  of 
said  David,  Jonathan  had  said  his  father  did  not  owe  him 
any  thing ;  that  the  father  had  told  him,  Jonathan,  he  would 
not  give  him  the  farm^  that  he  (J.)  had  cut  off  his  father's 
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land  large  quantities  of  cord  wood,  and  that  the  Borvices  reor- 
dered were  worth  very  little. 

The  surrogate  found  that  services  were  rendered  under  a 
mutual  understanding  that  Jonathan  should  receive  compen- 
sation for  his  services  by  a  devise  to  him  of  the  farm,  and 
that  the  services  so  rendered  were  worth  the  sum  of  $1250, 
which  he  directed  the  said  Jonathan  as,  administrator  of  his 
fathei^s  estate,  to  deduct  from  the  assets  in  his  hand.  The 
next  of  kin  appealed  from  this  decree  to  the  general  term  of 
the  Supreme  Court,  by  which  the  decree  of  the  surrogate  was 
reversed.     (See  36  Barb.  182,  S.  C.) 

J.  S.  Tuthill^  for  the  appellant. 

W.  Wickham,  for  the  respondent. 

Selden,  J.  The  validity  of  the  claim  of  the  appellant, 
which  was  allowed  by  the  surrogate,  depends  upon  the  ques- 
tion whether  the  appellant  rendered  services  for  his  father  in 
his  life  time,  in  pursuance  of  a  mutual  understanding  be- 
tween him  and  his  father,  that  he  was  to  be  compensated  for 
Buch  flenrices  by  i  devise  of  the  homestead  farm,  or  other 
provision  by  will. 

Where  services  are  rendered  in  pursuance  of  a  mutual  un- 
derstanding between  parties,  that  compensation  for  them  shall 
be  made  by  will,  and  the  party  receiving  the  services  dies 
without  making  the  expected  compensation,  the  party  ren- 
dering the  services  is  entitled  to  compensation  out  of  the  es- 
tate of  the  deceased,  as  a  creditor,  for  the  value  of  the  services. 
An  express  agreement  need  not  be  shown,  although  if  the 
services  are  gratuitously  rendered,  or  rendered  with  the  ex- 
pectation merely,  by  the  person  rendering  them,  that  they 
will  be  compensated  by  will,  without  any  mutual  understand- 
ing, express  or  implied,  between  the  parties  to  that  effect 
they  will  not  constitute  a  valid  claim.  It  is  not  material 
whether  the  failure  to  make  compensation,  (where  there  waB 
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an  nnderBtanding  that  it  should  be  made^)  arose  from  acd- 
dent  or  design.  These  positions  are  too  well  settled  to  admit 
of  dispute.  {Martin  v.  Wright's  administrators,  13  Wend, 
460 ;  Quackenbiish  v.  EhUy  5  Barb.  469 ;  McBae  v.  McBaCy 
3  Bradf.  199.) 

In  the  present  case,  there  is  no  dispute  that  services  to 
some  extent  were  rendered  by  the  claimant  to  the  intestate, 
and  that  no  compensation  for  them  was  made  by  will.  The 
only  questions  to  be  decided,  therefore,  are,  whether  there 
was  an  agreement  or  understanding  between  the  claimant  and 
the  intestate,  that  compensation  of  any  kind  should  be  made 
for  those  services ;  whether  compensation  was  in  fact  made, 
otherwise  than  by  will ;  and  the  value  of  the  services. 

These  are  questions  of  fact  only,  which  in  ordinary  cases 
would  not  be  subject  to  review  in  this  court ;  but  in  most,  if 
not  in  all  cases  of  appeals  from  the  decisions  of  surrogates, 
the  whole  case  is  to  be  examined  by  the  appellate  court,  as 
well  upon  the  facts  as  upon  the  law,  so  far  as  questions  are 
presented  by  the  appeal,  and  this  rule  applies  as  well  to  the 
court  of  appeals,  as  to  the  Supreme  Couit.  (Schenck  y. 
Darty  22  N.  Y.  Rep.  420;  Caujolle  v.  Ferrie,  23  id.  90; 
ifoore  V.  Moore,  21  How.  Pr.  R.  211.) 

A  careful  examination  of  the  evidence,  has  convinced  me 
that  the  surrogate  arrived  at  correct  conclusions  upon  these 
questions,  and  that  his  decree  should  not  have  been  reversed. 
In  giving  the  reasons  for  this  opinion,  I  shall  not  attempt  to 
review  the  testimony  in  detail,  but  will  limit  myself  to  a 
statement  of  its  general  features,  with  brief  references  to  the 
most  essential  points. 

The  intestate,  the  father  of  the  appellant,  appears  to  have 
been  the  owner  of  somewhat  extensive  tracts  of  land,  of  a  poor 
quality,  generally,  in  Suffolk  county,  upon  Long  Island. 
What  was  called  the  homestead,  where  he  resided  during  the 
earlier  portion  of  his  life,  was  composed  of  some  four  or  five 
hundred  acres  of  land  covered  with  wood,  excepting  about 

N.  Y.  R.— 28.  32 
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fifty  or  sixty  acres,  which,  in  its  then  existing  condition,  was 
capable  of  cultivation— 'the  value  of  such  cultivated  part 
being  variously  estimated  at  from  $2  to  $10  per  acre — and 
its  products  what  might  be  expected  from  lands  of  such  value. 
The  intestate  and  his  wife  had  ten  children,  one  son  (the 
present  appellant,)  and  nine  daughters.  The  daughters  were 
all  married,  and  had  removed  to  places,  at  some  distance 
from  their  father's  residence,  from  eighteen  to  twenty  years  or 
more  before  the  death  of  their  parents.  The  son  was  also  * 
married  many  years  ago,  and  having  bought  a  piece  of  land 
near  the  homestead,  built  a  house  upon  it,  and  has  resided 
there,  so  far  as  the  case  shows,  to  the  present  time.  The  in* 
testate,  twenty-five  years  or  more  prior  to  his  death,  aban- 
doned his  wife  and  his  homestead,  and  from  that  time  until 
his  death  appears  not  to  have  resided  with  his  wife,  or  to 
have  paid  much  attention  to  her,  although  he  was  occasionally 
at  the  house,  and  contributed  to  some  slight  extent  to  her 
support.  The  sons  of  the  appellant  in  succession,  as  they 
became  of  age  to  warrant  their  doing  so,  slept  at  their  grand- 
mother's, (taking  their  meals  at  their  father's,)  carted  her 
wood,  cut  and  carried  it  into  the  house,  made  her  fires, 
ploughed,  planted  and  hoed  her  garden,  and  waited  upon  her 
generally,  as  her  necessities  required.  The  daughters  of  the 
appellant  washed  and  ironed  and  baked  for  her,  and  attended 
to  her  work  whenever  she  was  not  able  to  do  it  herself.  These 
attentions  were  continued  during  the  whole  time  after  the 
separation  of  the  intestate  and  his  wife  until  her  death,  at  an 
advanced  age,  some  two  or  three  years,  as  stated  by  the  sur- 
rogate, prior  to  the  trial  before  him.  I  think  the  learned 
justice  who  delivered  the  opinion  in  the  Supreme  Court,  has 
not  given  due  weight  to  these  general  facts.  The  old  lady's 
habits  of  simplicity  and  economy  in  living  were  extretne,  and 
it  is  not  remarkable  that  the  evidence  is  meagre  as  to  the 
amount  and  value  of  property  furnished  for  her  immediate 
use ;  but  if  she  had  consumed  nothing,  it  is  evident  that  the 
care  and  attention  bestowed  upon  her  by  the  appellant  were 
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such  as,  except  toward  kindred,  no  one  would  undertake  to 
bestow  without  large  reward.  In  addition  to  the  care  of  his 
mother,  the  appellant  devoted  considerable  time  to  the  busi- 
ness of  his  father. 

The  evidence  of  an  understanding  between  the  appellant 
and  his  father,  that  the  former  was  to  be  compensated  for 
this  care  of  his  mother  and  his  attention  to  his  father's  busi- 
ness, by  a  devise  of  the  homestead,  is  very  strong.  David 
Robinson,  one  of  the  appellant's  sons,  says,  ^'I  know  about 

.  my  father's  doing  business  for  my  grandfather ;  he  was  often 
called  upon  and  attended  to  it  in  preference  to  every  thing 
else ;  whenever  the  old  gentleman  called  he  went ;  tny  grand- 
father often  talked  to  me,  and  tbld  me  to  take  care  of  things 
for  it  would  soon  all  be  father's.  I  intend  to  give  it  to  your 
father,  and  it  will  eventually  be  your's  and  your  brother's.  I 
have  heard  him  say,  father,  when  he  had  the  farm,  would 
have  enough  to  pay  him  for  his  work  he  had  done  for  him ; 
services  he  had  performed."  Another  fi|on  says,  ^'I  had  con- 
versation with  my  grandfather  about  working  there  a  great 
many  times ;  he  never  paid  me ;  he  said  my  father  would 
have  the  place  for  the  labor  he  was  performing  for  them ; 
told  me  that  a  great  many  times ;  told  me  a  great  many  times 
that  he  had  willed  it  to  my  father ;  t6ld  me  that  he  would 
certainly  have  the  place."    Another  son  says,  '^  I  have  talked 

'  with  my  grandfather  about  this  work  and  the  pay  for  it.  He 
told  me  about  the  last  time  I  saw  him  before  he  died^  he 
should  give  father  the  home  place."  One  of  the  daughters 
says,  ^^I  have  heard  grandfather  say,  time  and  again,  he 
would  pay  us  for  all  what  we  had  done ;  that  he  would  give 
father  the  home  place  from  the  south  end  to  the  Teconic  river ; 
and  the  meadow."  Another  daughter  says,  ^'He  said  we 
should  all  be  paid  for  what  we  had  done ;  he  should  give  us 
the  home  place  and  the  meadow." 

The  appellant  testifies  that -his  father  ^^  cropped  them  [lots 
which  he  had  manured]  until  he  had  cropped  them  all  out, 
and  then  gave  it  [the  farm]  up  to  me,  and  told  me  if  I  would 
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manure  it  I  might  have  the  farm,  and  he  always  took  part 
of  the  first  crop ;  he  said  if  I  would  stay  there  I  should  have 
the  farm ;  said  the  girls  should  not  have  a  foot  of  it ;  and 
when  they  persuaded  him  to  destroy  his  last  will,  he  repeated 
it,  and  said  he  would  give  it  to  me.  I  told  him  he  was  an 
old  man  and  ought  to  make  his  wilL  He  said  he  would; 
told  me  to  go  to  Joel's  and  get  the  will  written.  I  said  no, 
he- must  go,  and  could  have  one  of  my  boys.  I  did  all  my 
father's  business  for  thirty  years.  He  never  gave  me  $20; 
never  gave  me  but  one  dollar." 

Nathan  Baynor  testified  that  he  had  seen  Jonathan  and 
his  children  at  the  old  lady's  cutting  wood ;  that  he  hired 
$150  of  the  old  man;  that  Jonathan  wrote  the  note  and 
attended  to  the  business ;  that  the  oltl  man  was  not  compe- 
tent to  write  himself,  further  than  to  write  his  name.  Silas 
Carter  stated  that  Jonathan  used  to  do  considerable  business 
for  his  father ;  knew  him  to  travel  about  with  the  old  man, 
had  known  him  write  notes,  &c. 

Joel  Bobinson  (whether  a  relative  of  the  parties  or  not 
does  not  appear)  testified  as  follows:  ^^I  can't  say  how 
many  wills  I  have  written  for  the  old  man,  three  or  four. 
Wrote  the  first  one  ten  or  fifteen  years  ago.  In  all  those 
wills  he  gave  the  homestead  farm  to  Jonathan ;  I  remember 
seeing  a  will  in  his  possession  in  your  [the  contestant's  coun- 
sel's] handwriting  that  gave  the  homestead  farm  to  Jonathan. ' 
I  wrote  the  last  will  not  over  three  or  four  years  before  his 
death.  I  had  his  last  will  in  keeping ;  he  came  for  it  not  a 
great  while  before  he  died;  four  or  five  or  six  months,  can't 
say  how  long ;  he  destroyed  it  in  my  presence,  tore  his  name 
off.  He  said  it  was  very  likely  he  should  call  again,  and 
want  another  one  wrote;  if  things  went  to  suit  him  he 
should  call  again.  I  have  heard  him  always  say  he  meant 
Jonathan  should  have  the  homestead;  this  was  when  he 
came  to  have  writing  done ;  he  said  he  had  always  willed  it 
to  him,  and  he  meant  he  should  have  it." 

There  is  some  evidence,  mainly  of  declarations  of  the  intes- 
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tate^  calculated  to  produce  conclusions  different  from  those 
to  which  I  have  arriyed,  both  as  to  the  amount  of  services 
rendered  by  the  appellant,  and  as  to  the  manner  in  which  he 
was  to  be  rewarded  for  them ;  but  there  is  nothing  contra- 
dicting in  any  material  respect  that  to  which  reference  has 
been  made,  or  which  can  greatly  weaken  its  force.  In  regard 
to  what  was  done  by  the  appellant  and  his  children  for  the 
old  lady,  the  testimony  is  that  of  the  daughters  and  grand- 
daughters of  the  intestate,  who  state  what  they  did,  and 
what  they  saw  during  their  visits  to  their  mother  and  grand- 
mother. Some  of  them  visited  her  quite  frequently ;  during 
part  of  the  time  every  week  or  oftener,  and  during  other 
parts  less  often ;  others  -once  in  two  or  three  months,  and 
others  not  oftener  than  once  a  year.  During  these  visits,  the 
old  lady  herself  appeared  to  do  all  that  was  done  about  the 
premises,  which  are  represented  as  uncleanly  and  in  bad  con- 
dition, as  though  very  little  was  done  by  any  one.  They 
however  speak  of  the  drawing  and  cutting  of  wood  by  the 
appellant's  sons,  and  of  their  lodging  at  the  house.  Phebe 
Baynor,  one  of  the  daughters  of  the  intestate,  says  that  she 
was  the  last  one  that  went  away  from  home,  and  that  she 
left  in  1839.  This,  as  nearly  as  can  be  ascertained  from  the 
case,  (which  is  exceedingly  deficient  as  to  dates,)  was  at 
least  eighteen  years  prior  to  the  death  of  her  mother.  It  is 
fairly  to  be  inferred,  from  the  testimony  of  these  witnesses, 
that  the  old  lady  lived  very  poorly ;  that  but  slight  provision 
was  made  for  her  wants,  and  no  very  great  attention  paid  to 
her  comfort  by  any  one.  This  may  have  been  owing  to  a 
neglect  of  filial  duty  on  the  part  of  the  appellant,  but  is  as 
likely  to  have  arisen,  to  some  extent  at  least,  from  a  strong 
desire  on  the  part  of  the  mother,  not  unusual  in  such  cades, 
to  live  as  nearly  as  possible  without  dependence  upon  her 
children. 

All  the  testimony  offe^  on  behalf  of  the  contestants 
tends,  not  to  overthrow,  but  to  confirm  the  position  that  for 
twenty  years  or  more  the  reaponsxbility  of  taking  care  of  the 
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old  lady  rested  upon  the  appellant  and  his  family  alona' 
The  daily  attention  which  her  circumstances  demanded,  dur- 
ing nearly  all  that  time,  was  rendered  by  the  defendant  and 
his  children.  Whatever  was  done  by  others  was  casual,  and 
accidental ;  and  although  the  attention  thus  bestowed  by  the 
defendant  and  his  family  may  have  appeared  trifling  to  cas- 
ual visitors,  it  is  impossible  not  to  see  that  the  necessity  of 
*  rendering  them  imposed  a  constant  and  burdensome  respon- 
sibility upon  the  appellant,  without  reference  to  the  amount 
of  services  rendered  or  of  supplies  furnished. 

The  evidence  offered,  to  show  that  the  appellant  was  paid 
for  his  care  of  his  mother,  by  the  use  of  the  farm  and  by 
wood  taken  from  it  before  his  father's  death,  consisted  mainly 
of  declarations  of  the  intestate,  made  about  fifteen  years 
before  his  death  during  the  progress  of  a  church  trial,  the 
result  of  a  difficulty  between  the  appellant  and  one  Gordon, 
who  had  obtained  from  the  intestate  the  title  to  a  piece  of 
land  which  the  appellant  had  enriched  with  ashes.      The 
intestate  on  that  occasion  said  to  the  appellant,  that  he  had 
agreed  to  let  him  occupy  the  place  if  he  would  take  care  of 
his  mother  and  pay  the  taxes,  and  that  he  had  not  done  it ; 
that  when  a  barrel  of  flour  was  wanted  he  (the  intestate) 
had  got  it ;  and  when  fish  was  wanting  he  had  got  it ;  and 
that  he  had  sold  a  piece  of  land  as  he  had  a  right  to  do. 
The  appellant  made  no  reply.     The  intestate  was  inquired 
of  by  the  minister,  if  he  had  not  promised  his  son  that  he 
would  give'  him  the  place,  to  which  inquiry  he  made  no 
answer.    The  intestate  also  charged  the  appellant  with  cut- 
ting large  quantities  of  wood.     One  witness  testifies  that 
'Hhe  old  man  said,  'you  have  cut  a  thousand  cords  of  wood 
off  the  place  I  presume ;'  I  am  not  sure,  it  was  hundreds  at 
any  rate."    Another  testifies  that  ''the  old  man  told  Jona- 
than he  had  cut  three  thousand  cords,  and  he  should  not  cut 
any  more ;  Jonathan  said  nothing  but  turned  away ;  he  usu- 
ally did  so;  never  spoke  a  saucy  word  to  the  old  man.'' 
This  witness  gives  the  only  estimate  which  the  case  presents 
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of  the  quantity  of  wood  actually  cat.  He  sajs^  ^^  perhaps 
three  hundred  to  five  hundred  cords  were  cut  under  Jona- 
than/' It  was  shown  to  have  been  worth  one  dollar  per 
cord.  All  the  witnesses  who  speak  on  the  subject  agree, 
that  the  annual  value-of  the  use  of  the  farm,  aside  from  the 
cutting  of  wood,  was  from  .forty  to  fifty  dollars.  One  of  the 
appellant's  sons  states,  that  the  intestate  often  had  a  part  of 
the  crops ;  that  he  at  first  cultivated  all  the  best  part  him- 
self, and  gave  the  farm  up  to  the  appellant  "by  piece-meals." 
That  his  father  bought  three  thousand  bushels  of  ashes  and 
put  on  the  farm,  and  all  the  farming  he  ever  did  there  did 
not  pay  expenses.  The  appellant  testifies,  that  he  paid  his 
father  for  more  wood  than  he  ever  cut ;  that  he  put  $1000 
worth  of  ashes  on  the  farm,  and  never  got  the  interest  of  the 
money  it  cost  him. 

Whatever  might  be  the  force  of  the  evidence  produced  on 
the  part  of  the  contestants,  if  there  were  no  circumstances  in 
the  case  to  overcome  it,  the  conclusive  answer  to  it  is,  that 
after  all  the  facts  occurred  to  which  that  testimony  relates, 
the  intestate  made  three  if  not  four  wills^  in  all  of  which  the 
homestead  farm  was  devised  to  the  appellant,  and  the  intes- 
tate repeatedly  promised,  and  expressed  his  intention  to  make 
such  devise,  in  consideration  of  what  the  appellant  and  his 
children  had  done  and  were  doing  for  him ;  these  declarsi- 
tions  and  promises  being  continued  almost  to  the  time  of  his 
decease.  The  declarations  of  the  appellant  which  were 
proved  do  not  aid  the  respondents.  When  asked  to  state 
whether  he  had  any  claim  against  his  father,  he  replied  that 
he  had  not ;  and  when  asked  to  execute  a  release  he  refused, 
unless  his  father  gave  him  a  deed.  All  this  accords  with  his 
present  position.  In  connection  with  this  evidence  some  cir- 
cumstances were  disclosed,  calculated  to  induce  a  belief  that 
influences  not  altogether  worthy  of  approval  were  brought  to 
bear  upon  the  mind  of  the  intestate,  to  prevent  the  carrying 
out  of  his  just  intentions  toward  the  appellant  Joseph 
Dayton  J  a  witness  called  by  the  respondents,  says:  "Less 
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than  a  year  before  the  old  man  died  I  saw  Jonathan,  and  he 
told  me  about  the  old  man's  destroying  his  will.  I  told  him 
I  heard  he  had  a  claim  against  the  old  man  for  $3000,  and 
when  the  old  man  died  he  intended  to  fetch  it  in.  He  said 
it  was  as  big  a  lie  as  ever  was  told ;  they  are  making  all  this 
up  to  hinder  the  old  man  from  giving  me  any  of  his  property." 
One  of  the  appellant's  daughters  says :  ^^  Grandfather  said 
some  of  them  had  been  to  him  and  told  him  father  had 
forged  a  deed  for  the  place,  he  said  that  made  him  mad  and 
he  destroyed  the  wilL  Afterwards  I  heard  him  say  he  would 
make  it  all  right."  There  may  have  been  no  sinister  design 
in  the  origin  of  these  stories,  but  the  suspicions  of  the  appel* 
lant  upon  that  subject  are  certainly  not  unreasonable. 

It  is  stated  in  the  opinion  of  the  Supreme  Court,  that 
'Hhe  services  were  those  acts  of  kindness  and  affectionate 
regard  which  most  sons  would  have  been  happy  to  have 
rendered,  to  an  aged  and  lone  mother."  This  is  very  true» 
but  it  is  equally  true,  that  for  such  services  aged  parents 
who  have  the  ability,  are  equally  happy  to  make  compensa- 
tion. When  such  services  are  rendered  for  many  years  in 
succession  by  one  only,  of  several  children,  the  natural  feel- 
ings of  parents  usually  coincide  with  the  dictates  of  justice, 
in  bestowing  upon  such  child  some  special  reward  on  that 
account.  Although  the  services  in  this  case  were  not  render- 
ed to  the  intestate  directly,  yet  the  evidence  shows  that  they 
were  rendered  at  his  request,  to  one  for  whom  he  was  bound 
to  provide,  and  with  a  perfect  understanding  between  him 
and  the  appellant,  that  compensation  was  to  be  made  for 
them  by  the  devise  to  the  latter  of  the  homestead  farm. 
The  evidence  also  leaves  very  little  room  to  doubt,  that  until 
a  very  late  period  of  his  life  the  intestate  designed  to  carry 
out  that  understanding,  and  would  have  done  so  had  no 
artifice  been  resorted  to,  to  prevent  it.  It  is  not  material,  * 
however,  in  what  manner  the  failure  to  carry  out  the  under- 
standing was  produced ;  the  fact  of  the  failure  entitled  the 
appellant  to  compensation  out  of  the  estate  for  his  services, 
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and  the  sam  allowed  by  the  surrogate  on  that  account  was 
not  unreasonable. 

The  judgment  of  the  Supreme  Court  should  b^  reversed^ 
and  the  decree  of  the  surrogate  affirmed  with  costs. 

HoGEBOOM,  Ingbahau^  Wright^  Johnson  and  Dayibs, 
J  J.  concurred. 

MuLLiNy  J.  dissenting.  The  surrogate  has  found  as  mat- 
ter of  fact^  that  Jonathan  Robinson  performed  services  for 
his  father  and  mother  for  the  whole  period  of  twenty-five 
or  thirty  years,  for  which  it  was  mutually  understood  be- 
tween them  that  he  (Jonathan)  should  receive  compensation 
by  a  devise  of  the  homestead  farm. 

No  express  agreement  is  proved  or  pretended,  on  the  part 
of  Jonathan,  to  perform  services  for  his  father  and  mother,  or 
on  the  part  of  the  father  that  he  would  pay  therefor  at  any 
time  or  in  any  manner.  The  evidence  relied  on  to  establish 
the  liability  is  a  recognition  of  it  by  the  father,  and  a  prom- 
ise given*  that  he  would  convey  the  farm  in  satisfaction. 

The  law  implies  a  promise  to  pay  when  the  services  are 
rendered  at  the  request  of  the  defendant,  and  when  there  is 
no  request  proved,  but  they  are  rendered  with  the  knowledge 
and  tacit  assent  of  the  defendant.  (James  v.  Bixbt/y  11 
Mass.  Bep.  34 ;  Farmington  Academy  v.  AlleUy  14  id.  174) 
But  however  valuable  the  services  rendered  may  be,  yet  if 
they  are  rendered  without  the  privity  or  consent  of  the  per« 
son  for  whom  they  are  rendered,  the  law  affords  the  party 
rendering  the  service  no  redress.     (Bartholomew  v.  Jackson, 

20  John.  28.) 

These  rules  apply  in  actions  between  persons  not  members 
of  the  same  family.  As  between  them,  different  rules  are 
applied,  (  Williams  v.  Hutchinson^  3  Comst.  312 ;)  or  rather 
a  higher  degree  of  evidence  is  required  to  establish  the 
liability  in  the  one  case  than  in  the  other.     (Moon  v.  Moon, 

21  How.  Pr.  B.  211.) 
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If  a  child  who  lives  with  a  parent  after  it  becomes  21  years 
of  age,  and  renders  service  and  is  treated  as  a  member  of  the 
family^  no^  agreement  to  pay  being  proved  nor  account  kept 
of  board  or  clothings  the  law  will  not  presume  an  agreement 
to  pay,  but  will  presume  the  services  to  have  been  rendered 
gratuitously,  or  at  least  to  be  fully  compensated  by  the  sup- 
port furnished.     (  Williams  v.  Hutchinson,  3  Comst.  312.) 

But  again,  when  the  person  rendering  the  service  is  a 
member  of  the  same  family  at  the  time  the  service  is  render- 
ed and  is  a  near  relative,  so  near,  and  the  service  of  such  a 
nature,  that  their  performance  would  be  prompted  as  well  by 
affection  as  by  desire  for  gain,  the  law  will  not  imply  a  proln- 
ise  to  pay,  unless  the  circumstances  are  such  as  clearly  to 
rebut  the  presumption  that  they  were  rendered  gratuitously. 
(1  Parsons  on  Cont.  529  and  notes.) 

The  services  in  the  case  before  us  were  rendered  by  a  bod, 
or  by  those  of  his  family  to'  whose  services  he  was  Jiawfully 
entitled,  to  his  aged  and  infirm  mother  who  had  been  deserted 
by  her  husband,  and  left  without  any  human  being  to  take  care 
of  her  or  supply  her  wants,  except  so  far  as  the  use  of  the 
house  and  garden  might  enable  her  to  supply  them.  If  there 
is  any  case  in  which  a  child,  possessed  of  human  affections, 
could  be  presumed  to  render  services  gratuitously,  this  is  the 
one.  In  the  course  of  the  twenty-five  or  thirty  years  during 
which  this  aged  lady  was  left  destitute  and  alone,  this  son 
furnished  to  her  but  a  single  barrel  of  flour  and  a  few  other 
articles  of  food.  If  he  drew  her  a  little  fire  wood,  he  seems 
to  have  cut  largely  from  his  father's  farm  and  for  which  he 
has  never  accounted.  If  his  children  made  butfj^r  for  her, 
they  took  half  the  product ;  if  they  cultivated  the  garden,  they 
had  the  use  of  part  of  the  land.  Under  such  circumstances, 
if  the  son  intended  to  charge  the  father  for  services,  it  was 
his  duty  to  so  inform  him,  or  to  prove  such  circumstances  as 
would  rebut  the  presumption  that  they  were  gratuitously 
rendered. 

But  it  is  said  that  such  presumption  is  rebutted  by  the 
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repeated  declarations  of  the  father  that  he  intended  to  give 
to  the  son  the  farm  at  his  death,  as  a  compensation  for  his 
services  and  those  of  his  family,  and  from  the  farther  fact, 
that  in  several  wills '  made  by  him,  the  father  devised  the 
farm  to  the  son. 

Declarations  of  the  intestate  are  proved,  to  the  effect  that 
he  intended  to  give  the  farm  to  the  son,  and  that  he  had  in 
one  or  more  wills,  made  and  destroyed  before  his  death,  de- 
vised the  fariti  to  the  son.  But  this  evidence  is  fully  answer- 
ed and  overcome  by  the  evidence  on  the  other  side,  of  the 
repeated  statements  of  the  son,  that  he  had  no  claim  against 
his  father,  and  that  too  when  the  father  called  on  him  to 
know  whether  he  had  a  claim  which  he  ultimately  intended 
to  bring  against  him.  The  son  had  very  considerable  wood 
off  the  father's  farm  and  for  which  no  account  was  kept  or 
Tendered.  And  all  inference  favorable  to  the  claim  for  ser- 
vices by  reason  of  the  making  of  a  will  or  wills  devising  the 
farm  to  the  son  is  fully  met  by  the  destruction  of  those 
instruments,  which  is  a  very  significant  act  to  show  that  he 
did  not  deem  the  son  entitled  to  it. 

The  general  term  decided  the  case  correctly  on  the  merits, 
and  their  judgment  should  be  affirmed, 

9 
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Judgment  reversed. 
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Thomas  B.  Cooke,  deceased. 

The  legal  owner  of  lands  covered  by  a  mortgage  may  maintain  an  action  to 
compel  the  discharge  of  the  mortgage,  if  it  be  fully  paid,  or  to  redeem  the 
lands  A*om  its  lien,  if  it  be  not  paid ;  and  it  is  wholly  immaterial,  in  this 
respect,  in  what  manner  or  for  what  consideration,  or  with  what  object,  he 
acquired  the  title. 

The  plaintiff  alleged,  in  his  complaint,  that  he  was  the  owner  of  lands  inonm« 
bered,  as  appeared  by  the  records  in  the  county  clerk's  ofBce,  by  a  mort- 
gage of  $52,000,  and  interest ;  that  the  mortgage  was  held  by  the  defend- 
ant^andwas  fully  paid;  and  he  prayed  to  hare  it  discharged  upon  the 
record.    By  her  answer  the  defendant  claimed  that  there  was  due  to  her, 

.  upon  the  mortgage,  $10,000  and  interest.  After  a  litigation  lasting  over 
five  years,  it  was  established  by  the  report  of  a  referee  that  the  statements 
of  the  plaintiff  were  all  true,  except  that  a  small  sum,  (less  than  $1800, 
besides  interest,)  remained  due  on  the  mortgage. 

Seldj  that  it  would  be  a  cause  of  reproach  to  the  administration  of  Justice  if 
the  court  could  give  no  judgment  except  to  dismiss  the  action,  learing  the 
parties  to  repeat  the  same  tedious  process  in  another  form,  before  the  con- 
troversy between  them  could  be  ended. 

That  regarding  the  action  as  an  action  quia  timet  merely,  to  remove  the  doud 
of  the  mortgage  ft-om  the  plaintiff's  title,  upon  the  allegation  tha^tbe  mort- 
gage was  ftilly  paid,  it  was  entirely  proper,  when  it'  appeared  by  the  evi- 
dence that  a  balance  remained  unpaid,  to  grant  the  relief  demanded  by  the 
plaintiff,  oomUtionaUy,  viz.  by  a  decree  directing  that  the  mortgage  should 
be  given  up  and  satisfied,  upon  the  payment  of  $1269.84,  with  interest  and 
costs,  within  six  months ;  and  that  in  case  of  his  failure  to  pay  or  tende^ 
that  sum,  a  Judgment  of  the  special  term  dismissing  the  complaint,  should 
be  affirmed  with  costs.  , 

But  that  as  the  complaint  embraced  not  only  the  features  of  a  bill  quia  timet, 
but  also  of  a  bill  to  redeem,  and  contemplated  the  possibility  of  a  balance 
being  found  due  on  the  mortgage,  and  demanded  such  relief  as  would  be 
agreeable  to  equity,  on  that  state  of  facts ;  S^dj  that  although  there  was 
no  express  general  offer  to  pay  any  balance  which  might  be  found  due,  the 
case  was  in  form  one  in  which  it  was  proper  to  allow  the  plaintiff  to  re- 
deem. 

In  an  action  to  redeem,  an  offer  to  pay  the  balance  due  is  not  indispensable. 

As  a  general  rule,  exceptions  taken  by  the  prevailing  party,  on  a  trial,  are 
not  available  in  the  subsequent  proceedings,  on  an  appeal  A'om  the  Judg- 
ment by  the  unsuccessful  party,  where  the  prevailing  party  has  not  also 
appealed. 
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Such  exeeptioDS  do  not,  under  ordinary  drcnmstances,  properly  constitute 
any  part  of  the  case,  on  appeal. 

A  mortgagor  who  has  conveyed  the  mortgaged  premises  to  another,  subject 
to  the  lien  of  the  mortgage,  is  a  competent  witness  for  his  grantee,  to  show 
payment  of  the  mortgage,  in  an  action  brought  by  the  latter  against  the 
assignee  of  the  mortgage,  in  his  lifetime,  and  continned  against  his  ezecn* 
trix  after  his  death,  to  procure  the  cancellation  and  discharge  of  the  mort- 
gage, or  leave  to  redeem. 

And  though  such  mortgagor  admits,  in  effect,  in  his  testimony,  that  the  con- 
veyance was  made  to  enable  him  to  be  a  witness  in  the  suit  his  grantee  was 
expected  to  commence  to  procure  the  cancellation  and  discharge  of  the 
mortgage,  this  is  not  a  circumstance  which  will  impair  the  effect  of  the 
deed,  as  between  the  parties. 

Even  if  such  conveyance  were  a  deed  of  gift  as  between  the  parties,  the  de- 
fendant in  that  suit  could  not  question  the  consideration. 

If  any  material  error  has  occurred  on  the  trial  before  a  referee,  or  in  the 
findings  of  fact  by  him,  a  new  trial  should  be  granted ;  but  if  the  only  er- 
ror appearing  in  the  case  is  in  the  Judgment  which  the  referee  directs  to  bo 
entered  as  the  legal  result  from  those  facts,  it  is  the  province  and Vithin 
the  power  of  the  court  to  correct  it  by  rendering  the  appropriate  Judg- 
ment. 

Thus  where,  on  the  trial  of  an  action  for  the  cancellation  or  redemption  of  a 
mortgage,  the  referee  dismissed  the  complaint,  and  on  appeal  by  the  plain- 
tiff, the  general  term  of  the  Supreme  Court  decided  that  the  referee  erred, 
and  that  upon  the  facts  found  by  him  the  plaintiff  was  entitled  to  equit- 
able relief,  and  after  settling  the  amount  dae  on  the  mortgage,  gave  a  Judg- 
ment allowing  the  plaintiff  to  redeem  on  payment  thereof ;  I/eidf  that  tho 
court  had  authority  to  render  such  a  Judgment,  and  the  same  was  affirmed. 

This  action  was  commenced  in  August,  1853,  against 
Thomas  B.  Cooke,  in  bis  life  time,  to  procure  the  cancella- 
tion and  discharge  of  a  mortgage  executed  by  Ephraim  Beach 
to  Francis  I.  Marvin,  in  the  year  1836,  to  secure  the  pay- 
ment of  fifty- two  thousand  dollars  and  interest ;  which  mort- 
gage had  been  duly  recorded,  and  was  afterwards  assigned  by 
the  mortgagee  to  said  Cooke ;  the  plaintiff  alleging  that  the 
mortgage  had  been  fully  paid,  but  remained  uncanceled  of 
record,  and  that  the  lands  covered  by  it  had  been  conveyed 
to  him.  The  plaintiff,  also,  allegeil,  that  there  had  been 
large  transactions  between  Ephraim  Beach  and  said  Cooke, 
aside  from  the  bond  and  mortgage  and  the  matters  connected 
therewith,  and  that  the  latter  was  indebted  to  the  former  in 
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a  large  sum  on  that  account :  that  the  balance  due  o^  such 
account  had  been  assigned  to  him,  and  he  prayed  that  an  ac- 
count might  be  taken,  of  such  transactions,  and  a  judgment 
for  the  balance  which  might  be  found  due  from  the  defend- 
ant on  that  accounting.  Thomas  B.  Cooke  died  before  the 
complaint  had  been  answered,  and  the  present  defendant,  as 
executrix  of  his  will,  was  substituted  as  defendant  by  an  order 
of  the  court  in  December,  1853. 

The  defendant,  by  her  answer,  claimed  that  ten  thousand 
dollars  of  principal  and  large  arrears  of  interest,  remained 
due  and  unpaid  on  the  mortgage,  and  that  there  was  a  large 
balance  due  to  the  testator  from  Ephraim  Beach  on  account 
of  the  other  transactions  between  them.  'There  were  other 
matters  stated  in  the  pleadings,  relating  to  an  association  of 
persons,  (including,  with  others,  Ephraim  Beach  and  Thomas 
Cooke,)  on  account  of  which  association  the  purchase  by 
Beach  of  the  lands  covered  by  the  mortgage  was  made ;  bat 
the  association  never  availed  itself  of  the  purchase,  and  as 
any  equitable  interest  it  may  at  any  time  have  had  in  the 
lands,  was  extinguished  long  prior  to  th&  commencement  of 
this  action,  no  question  is  now  presented  having  any  reference 
'    to  the  existence  of  that  association. 

On  the  trial,  which  was  had  before  a  referee,  in  July,  11855, 
Ephraim  Beach,  the  plaintiff's  grantor,  being  called  as  a  wit- 
ness on  the  part  of  the  plaintiff,  was  objected  to  by  the  de- 
fendant's counsel,  on  the  ground  that  he  was  the  assignor  of 
the  plaintiff  of  the  right  to  bring  this  suit,  and  Mr.  Cooke 
being  dead,  he  could  not  be  a  witness ;  also  on  .the  ground 
that  the  suit  was  prosecuted  for  his  immediate  benefit.  The 
objection,  was  overruled,  the  referee  deciding  that  the  witness 
was  competent  for  the  purpose  of  showing  payment  of  the 
mortgage,  but  not  to  establish  any  demand  due  to  him  from 
Thomas  B.  Cooke  in  his  life  time  for  the  purpose  of  enabling 
the  plaintiff  to  recover  such  demand.  The  ruling  was  excep- 
ted to  by  the  defendant's  counsel,  and  the  testimony  of  the 
witness  was  received.    The  conveyance  from  Ephraim  Beach 
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to  the  plaintiff  contained  covenants  against  incambrances 
and  for  quiet  enjoyment,  but  he  was  released  by  the  plaintiff 
from  all  liability  on  the  covenants,  prior  to  his  examination. 
It  appeared  that  the  plaintiff  gave  to  Ephraim  Beach  a  mort- 
gage npon  the  land  for  twenty-five  thousand  dollars  in  con- 
sideration of  the  conveyance  to  him.  The  witness,  in  *the 
course  of  his  cross-examination,  stated  that  he  had  contem- 
plated commencing  a  suit  when  he  gave  the  deed,  and  had 
advised  with  counsel  about  it.  That  he  believed  he  made 
the  conveyance  for  the  purpose  of  becoming  a  witness  in  the 
cause.  Several  exceptions  were  taken  by  the  defendant  to 
portions  of  the  testimony  of  the  witness,  during  his  exami- 
nation. No  other  witness  was  examined  on  either  side,  but  a 
large  amount  of  documentary  evidence  was  taken,  and  several 
statements  of  accounts  between  Ephraim  Beach,  and  Thomas 
B.  Cooke,  in  relation  to  their  private  affairs,  and  to  their 
transactions  with  the  land  association,  were  introduced  by 
each  of  the  parties. 

At  the  close  of  the  testimony  on  the  part  of  the  plaintiff, 
the  defendant's  counsel  moved  that  the  complaint  be  dismissed 
on  the  grounds:  Ist.  That  the  plaintiff  was  not  a  bona  fide 
purchaser  of  the  premises  covered  by  the  mortgage,  and, 
2d.  That  the  evidence  was  not  sufficient  to  sustain  the  action. 
The  motion  was  denied,  and  the  defendant's  counsel  ex- 
cepted. 

After  hearing  the  proof  on  the  part  of  the  defendant,  the 
jreferee,  on  the  30th  of  October,  1860,  made  his  report,  by 
which  he  found  that  the  mortgage  was  made  by  Ephraim 
Beach  to  Francis  I.  Marvin,  on  the  4th  day  of  January,  1836, 
to  secure  the  payment  of  $52,000,  which  was  further  secured 
by  the  bond  of  the  mortgagor,  and  of  Thomas  B.  Cooke  and 
several  other  persons  members  of  the  land  association ;  that 
the  mortgage,  on  the  day  after  its  date,  was  duly  recorded  in 
the  county  clerk's  office,  and  was  afterwards  reduced  by  pay- 
ments, so  that  there  remained  due  upon  it  on  the  20th  day 
of  September,  1839,  only  $24,695.92;  that  on  that  day 
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Ephraim  Beach  paid  that  balance,  excepting  ten  thousand 
dollars,  which  sum  was  paid  to  the  mortgagee  by  Thomas  B. 
Cooke,  who  at  that  time,  with  the  assent  of  Beach,  received 
an  assignment  of  the  bond  and  mortgage  from  the  mortgagee, 
as  security  for  the  re-payment  of  the  ten  thousand  dollars 
wit&  interest ;  that  said  Beach  afterwards  delivered  to  said 
Cooke  ten  certificates  of  Canajoharie  and  Catskill  rail  road 
state  stocks,  of  $1000  each,  with  powers  of  attorney  to  trans- 
fer the  same,  with  the  understanding  that  they  were  to  be 
sold,  and  the  proceeds  applied  in  payment  of  said  ten  thou- 
sand dollars  and  interest ;  that  the  stocks  were  sold  by  Thomas 
B.  Cooke,  on  the  5th  day  of  June,  1843,  the  proceeds  of 
which  reduced  the  amount  due  on  the  mortgage  to  the  sum 
of  $1,259.84,  which  sum  with  interest  from  that  date  still 
remained  due  and  unpaid ;  that  he  had  not  stated  the  ac- 
counts between  Beach  and  Cooke,  such  purpose  of  the  action 
being  abandoned  by  the  plaintiff.  The  referee  also  found  as 
a  conclusion  of  law,  that  the  defendant,  as  executrix  of  the 
will  of  Thomas  B.  Cooke  deceased,  was  entitled  to  hold  the 
bond  and  mortgage  as  security  for  the  payment  of  the  bal- 
ance found  due  to  her ;  and  on  that  ground  he  decided  that 
the  plaintiff's  complaint  should  be  dismissed,  with  costs. 
Other  facts  were  found  in  the  report,  but  they  have  no  mate- 
rial bearing  upon  the  questions  presented  by  the  present  ap- 
peal. The  plaintiff  excepted  to  the  report,  on  the  ground, 
among  others,  that  it  did  not  grant  the  relief  to  which  he  was 
legally  and  equitably  entitled. 

Judgment  having  been  entered  in  accordance  with  the  di- 
rections of  that  report,  the  plaintiff  appealed  to  the  Supreme 
Court,  by  which  court  the  judgment  was  modified,  so  as  to 
direct  that  the  mortgage  should  be  given  up  and  satisfied 
upon  the  payment  of  $1259.84,  with  interest  from  the  5th 
day  of  June,  1843,  until  paid,  together  with  the  costs  prior 
to  the  appeal,  with  the  interest,  thereon ;  and  that  in  case 
the  plaintiff  should  fail  to  redeem  the  premises  by  paying  or 
tendering  those  sums  within  six  months  after  written  notice 
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of  the  entry  of  that  judgment,  then  that  the  judgment  ap* 
pealed  from  should  be  affirmed ;  neither  party  to  recover 
costs  upon  the  appeal.     (See  39  Barb.  360,  S.  C.) 

John  H.  BeynoldSf  for  the  appellant. 

I.  During  the  progress  of  the  trial  and  at  the  close  of  the 
plaintiff's  evidence,  the  defendant  moved  that  the  complaint 
be  dismissed  on  the  ground  that  the  plaintiff  was  not  a  bona 
fidt  owner,  purchaser  or  possessor  of  the  premises  covered  by 
the  mortgage  in  question,  and  was  not  entitled  to  the  aid  of 
a  court  of  equity  in  an  action  of  this  character.  The  motion 
was  denied,  and  the  defendant  duly  excepted.  The  question 
as  to  the  right  of  the  plaintiff  to  maintain  the  action  was 
thus  directly  raised,  and  must  be  considered ;  for  if  the  ex- 
ception was  well  taken,  the  judgment  finally  given  by  the 
referee,  dismissing  the  complaint,  was  right,  although  a 
wrong  reason  may  have  been  assigned  for  it.  1.  The  facts 
in  respect  to  the  plaintiff's  standing  in  court  are  entirely  un- 
disputed. But  one  witness  was  sworn,  and  there  is  no  conflict 
of  evidence,  and  from  this  evidence  it  is  entirely  apparent 
that  the  plaintiff  is  a  mere  nominal  party,  to  whom  the  real 
party  in  interest  (E.  Beach)  conveyed  the  property  covered 
by  the  mortgage,  for  the  sole  purpose  of  becoming  a  witness  in 
his  own  behalf,  at  a  time  (1853)  when  the  law  did  not  allow 
a  party  to  become  a  witness  in  his  own  favor.  2.  Ephraim 
Beach,  the  grantor  and  real  party  in  interest,  as  well  as  the 
real  debtor,  was  the  only  witness  sworn  on  the  trial,  (the 
original  defendant,  Thomas  B.  Cooke,  having  died,)  and  he 
swears,  in  so  many  words,  that  he  made  the  conveyance  of 
the  mortgaged  property  for  the  sole  purpose  of  becoming  a 
witness  in  the  cause.  3.  After  the  execution  of  the  convey- 
ance to  the  plaintiff  and  up  to  the  time  of  the  trial  of  the 
cause,  Ephraim  Beach,  the  grantor,  remained  in  the  actual 
possession  of  the  property  and  in  the  receipt  of  the  rents 
and  profits,  the  same  as  he  had  always  done  from  the  time 
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he  purchased  it  of  Marvin  in  1836.  4.  The  transaction  by 
which  the  property  was  conveyed  to  the  plaintiff,  was  one 
in  which  Ephraim  Beach  was  alone  the  actor.  He  executed 
the  conveyance  when  the  plaintiff  was  not  present,  and  knew 
nothing  of  it,  as  he  then  resided  in  the  county  of  Delaware. 
There  was  no  prior  negotiation  or  agreement  between  them, 
or  any  thing  bearing  the  remotest  resemblance  to  a  purchase 
and  sale  in  good  faith.  5.  It  does  not  appear  that  up  to  the 
time  of  the  commencement  of  this  suit  the  plaintiff  ever 
had  any  thing  to  do  with  or  assumed  any  dominion  or  con- 
trol over  the  property.  It  does  not  appear  that  he  knew  of 
the  commencement  of  this  suit  in  his  name.  Ephraim  Beach 
had  contemplated  a  suit  in  his  own  name,  and  advised  with 
counsel.  The  conveyance  was>made  under  the  directions  of 
counsel,  and  a  suit  brought  immediately  by  such  counsel  in 
the  name  of  the  plaintiff.  To  a  party  appealing  to  it  under 
such  circumstances,  there  is  nothing  to  induce  a  court  of 
equity  to  afford  relief,  for  the  plaintiff  is  not  a  bona  fide 
purchaser  and  has  no  claim  to  equitable  aid.  (Story's  Eq. 
Jur.  §  1502,  et  seq.)  6.  The  Supreme  Court  erroneously 
assumed  that  the  referee  found  as  a  fact,  or  that  there  was 
any  evidence  tending  to  show,  that  the  plaintiff  was  a  bona 
fide  purchaser,  Neither  his  findings  of  fact  or  decisions 
justify  any  such  construction.  He  probably  held  that  a 
person  having  no  bona  fides  might  have  the  kind  of  relief 
sought.  But  if  on  the  motion  to  dismiss  the  complaint  he 
did  determine  that  upon  the  evidence  the  plaintiff  was  a 
bona  fide  purchaser,  his  determination  is  reviewable,  for  that 
motion  raised  a  question  of  law  as  to  the  plaintiff's  right  of 
action  upon  undisputed  evidence,  and  the  evidence  may  be 
examined  in  all  courts,  to  see  if  the  right  was  made  out 
7.  The  Supreme  Court  was  also  in  error  in  assuming  that 
some  exceptions  taken  by  the  defendant  on  the  trial  could 
not  be  considered  for  the  reason  that  the  defendant  had  not 
appealed.  The  defendant  could  not  and  had  no  occasion  to 
appeal,  for  he  had  the  very  judgment  in  his  favor  which  he 
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demanded  all  through  the  trial.  And  it  must  necesearily 
follow,  either  that  the  exceptions  on  the  part  of  the  defend- 
ant must  now  be  open  for  consideration,  so  far  as  to  enable 
her  to  show  that  the  judgment  of  the  general  term  was 
wrong,  or  it  presents  a  case  of  mistrial.  And  if  the  judgment 
ordered  by  the  referee  was  erroneous,  the  genet-al  term  should 
have  granted  a  new  trial  instead  of  giving  final  judgment  to 
the  prejudice  of  the  legal  rights  of  the  defendant.  8.  And 
unless  one  or  the  other  of  these  positions  be  sustained  the 
defendant  is  deprived  of  all  benefit  from  the  consideration 
of  the  only  two  important  questions  in  the  cause,  to  wit : 
The  plaintiff's  legal  right  to  maintain  such  an  action,  and 
the  competency  of  Ephraim  Beach  as  a  witness,  upon  whose 
evidence  alone  it  is  sought  to  destroy  the  mortgage  held  by 
the  defendant. 

II.  Assuming  that  the  question,  as  to  the  plaintiff's  stand- 
ing ia  court,  is  open  for  debate  as  the  record  now  stands,  it 
is  submitted,  that  no  case  was  made  by  the  plaintiff  enti- 
tling him  to  any  relief  in  equity.  1.  To  entitle  a  party  to 
maintain  a  bill  in  equity  to  remove  a  cloud  upon  the  title  to 
real  estate,  he  must  show  himself  to  be  a  purchaser  for  value, 
or  at  least  to  stand  in  the  position  of  a  party  having  bona 
Jidea  in  the  sense  of  the  law.  Without  this  he  is  not  in  con- 
dition to  invoke  the  aid  of  equity.  {Kimherly  v.  SelU^ 
3  John.  Ch.  467,  471 ;  Story's  Eq.  Jur.  §  693.)  2.  And  to 
entitle  a  plaintiff  to  prevail  in  an  action  of  this  character, 
he  must,  in  all  cases,  show  the  clearest  equity.  The  court 
will  not  lend  its  aid  to  mere  adventurers  and  speculatorSi 
who  come  into  court  in  this  form  for  the  very  purpose  of 
securing  unfair  advantages  which  were  not  attainable  in  the 
ordinary  course  of  justice.  (Story's  Eq.  Jur.  §  693.)  3.  There 
is  not  in  any  party  in  any  case  a  strict  legal  right  to  main- 
tain a  suit  for  such  relief  as  is  sought  in  this  action.  It  is 
granted  or  not  in  the  discretion  of  the  court,  for  the  further- 
ance of  justice  and  to  prevent  injustice.  It  has  never  been 
exercised  to  enable  one  party  to  get  an  undue  advantage  of 
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another,  or  to  interfere  between  rival  claimants  standing 
upon  equal  ground.  (Story's  Eq.  §  693.)  4.  If  it  be  con- 
ceded that  Epbraim  Beach  could  have  maintained  such  a 
bill  for  the  purpose  of  adjusting,  in  one  action,  the  various 
matters  existing  between  him  and  Cooke,  it  proves  nothing 
in  favor  of  th6  present  plaintiff.  As  between  the  original 
parties  thej  would  still  stand  upon  equal  terms,  and  no  in- 
justice might  be  done;  but  the  record  discloses,  in  the 
present  case,  that  the  title  from  which  the  plaintiff  desires 
a  cloud  removed  was  transferred  to  him  to  be  held  nominally 
to  enable  the.  real  party  to  get  an  undue  advantage  of  his 
adversary.  This  is  the  whole  reason  for  the  transfer  to  the 
plaintiff,  and  is  one  of  the  special  circumstances  in  the  case 
which  it  is  supposed  makes  it  the  peculiar  favorite  of  equity. 
5.  It  is  also  supposed  that  because  E.  Beach  might  die, 
that  furnishes  another  ground  for  the  interference  of  the 
court  in  this  form  of  action,  and  justified  this  proceeding. 
And  it  appears  to  have  been  assumed,  that  any  proceeding 
by  which  E.  Beach  could  be  made  a  witness  on  his  own 
behalf,  would  be  approved  as  meritorious.  But  it  is  be- 
lieved that  no  such  suit  has  ever  before  been  sustained  for  such 
a  reason.  (  Wilkes  v.  Wilkes,  4  Edw.  Ch.  B.  630 ;  Hamilton 
V.  CummingSy  1  John.  C.  R.  517.)  .  6.  Although  the  power 
of  the  court  to  entertain  a  suit  of  this  character  is  fully  estab- 
lished, it  is,  however,  exercised  only  under  very  special  cir- 
cumstances. (1  John.  Ch.  R.  517;  4  Edw.  Ch.  R.  630.) 
7.  And  the  principle  which  underlies  the  exercise  of  the 
power  is  the  prevention  of  injustice,  and  the  preservation  of 
the  equal  rights  of  rival  parties.  8.  The  present  suit  origi- 
nated in  a  device  to  evade  this  principle,  and  secure  an  ad- 
vantage not  allowed  in  the  ordinary  course  of  justice,  and 
although  the  Supreme  Court  say  that  the  defendant  has  had 
^^  full  opportunity  to  litigate  with  the  plaintiff  the  amount 
remaining  due  on  the  mortgage,''  the  remark  is  not,  in  its 
true  sense,  correct.  By  this  proceeding  the  defendant  was 
taken  at  disadvantage.    The  question  as  to  the  amount  re« 
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xnaining  dae  on  the  mortgage  was  determined  entirely  on  the 
evidence  of  E.  Beach,  when  Cooke  was  in  his  grave  and  could 
not  be  heard.  9.  And  althongh  the  complaint  claimed  an 
accounting  of  all  the  transactions  between  the  original  plr- 
ties,  in  respect  to  which  large  balances  were  claimed  by  both, 
this  claim  was  abandoned  by  the  plaintiff  on  the  trial,  and 
E.  Beach  was  allowed  to  give  evidence  (which  could  not  be 
contradicted)  tending  to  show  the  mortgage  paid  in  favor  of 
a  party  who  was  invested  with  the  title  for  the  sole  and  only 
purpose  of  securing  this  unfair  advantage.  10.  And  it  is 
submitted  that  the  plaintiff  does  not  make  a  case  that  enti- 
tles him  to  be  heard  in  court  in  this  form  of  proceeding. 
He  has  assumed,  as  a  volunteer,  the  position  of  plaintiff, 
without  having  parted  with  a  dollar,  for  the  sole  purpose  of 
enabling  the  real  party  to  become  a  witness  on  his  own  behalf. 
When  this  fact  appeared,  it  would  have  been  proper  to  have 
dismissed  the  complaint,  without  considering  whether  there 
was  any  thing  due  on  the  mortgage  or  not,  and  leaving 
him  to  show  what  in  fact  was  due  whenever  the  mortgagee 
should  attempt  to  foreclose  it. 

III.  There  is  no  known  rule  of  equity  which  entitles  a 
mortgagor  or  his  assignee  of  the  equity  of  redemption,  as  of 
course,  to  fille  a  bill  for  the  purpose  of  cancelling  a  valid 
mortgage  pro  tantOy  upon  which  partial  payments  have  been 
made,  but  upon  which  something  is  due.  In  all  such  cases, 
under  ordinary  circumstances,  the.  mortgagee  is  entitled  to 
hold  and  enforce  his  security  in  the  ordinary  way.  1.  If,  in 
such  case,  a  dispute  exists  as  to  the  amount  due,  the  mort- 
gagor is  at  liberty  to  contest  the  question  of  amount,  on  a 
bill  to  foreclose,  and  this  is  the  only  remedy,  unless,  under 
special  circumstances,  he  may  invoke  the  aid  of  a  court  of 
equity  to  precipitate  a  controversy,  which  circumstances,  it 
is  believed,  this  case  does  not  present.  2.  It  is  true  that  a 
party  thus  situated  may  file  a  bill  to  redeem  the  mortgage 
and  discharge  it  upon  payment  of  the  amount  due.  But 
this  right  of  redemption  is  a  creature  of  equity,  and  is  sub- 
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ject  to  all  the  rules  of  equity.  (Coote's  Law  of  Mort.  513.) 
3.  To  entitle  the  assignee  of  the  equity  of  redemption  to 
redeem,  he  must  show  an  honest  right,  assigned  for  an  honest 
ptfrpose,  without  collusion  or  fraud ;  in  short,  he  can  main- 
tain no  such  bill,  except  upon  showing  good  faith.  "A 
prowling  assignee,"  in  the  language  of  Lord  Hardwick,  has 
no  such  right.  (Coote  on  Mortgages,  514,  516 ;  Franklin 
V.  jPern,  Barnard's  R.  30 ;  Packington  v.  Barrow,  Prac.  in 
Ch.  216 ;  Nicholson  v.  Hooper,  4  Myl.  &  C.  179.)  4.  The 
general  principle,  that  '^courts  of  equity  will  not  take  the 
least  step  imaginable,"  against  innocent  and  bona  fide  pur- 
chasers, but  will  allow  them  every  advantage  which  the  law 
gives,  requires  that,  as  against  a  party,  with  a  title  suspect- 
ed of  collusion  or  bad  faith,  they  should  render  no  aid 
against  one  possessing  a  legal  right.  (Story's  Eq.  Jur. 
§§  1502,  1503.)  5.  And  it  is  clear  the  plaintiff  shows  no 
such  right  as  a  purchaser,  as  entitles  him  to  the  aid  of 
equity  in  the  disturbance  of  legal  rights.  (Story's  Eq.  §  1502 ; 
Willoughhy  v.  WUloughhy,  1  T.  R.  763 ;  Maundrell  v.  Maun- 
drell,  10  Ves.  246.)  6.  But  the  plaintiff  did  not  file  a  bill  to 
redeem  and  was  not  entitled  to  relief,  on  that  ground.  Such 
relief  is  not  consistent  with  his  complaint. 

IV.  The  plaintiff  had  therefore  no  just  ground  of  com- 
plaint that  the  referee  directed  the  complaint  to  be  dismissed. 
The  referee  did  n^ore  than  the  plaintiff  was  entitled  to  have 
done,  by  considering  the  question  whether  the  mortgage  had 
been  paid  or  not,  and  after  he  found  that  there  was  some- 
thing due  upon  it,  it  was  clearly  his  duty  to  dismiss  the  com- 
plaint, as  the  defendant  was  unquestionably  entitled  to  hold 
it  and  enforce  it  as  a  security  for  the  amount  unpaid,  and 
leaving  both  parties  to  the  ordinary  remedies  in  the  courts. 

Y.  But  it  is  submitted  that  there  is  no  possible  view  of 
the  case  on  which  the  plaintiff  was  entitled  to  any  relief  on 
appeal.  1.  There  is  no  possible  doubt  but  that  the  $10,000 
advanced  by  Cooke  to  Marvin  on  the  20th  of  September,  1839, 
was  for  the  benefit,  and  at  the  request  of  Beach,  and  that  the 
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assignment  of  tbe  mortgage  to  secure  that  specific  amount, 
was  made  with  his  assent.  This  fact  is  found  by  the  referee, 
and  is  proved  beyond  any  question,  and  it  is  assumed  by 
the  plaintiff  in  the  very  effort  to  show  it  was  paid  by  the 
proceeds  of  the  Catskill  and  Canajoharie  rail  road  stock. 

2.  This  money  was  advanced  by  Cooke  as  the  surety  of  Beach 
as  an  isolated  and  independent  loan  of  money,  for  which  he 
took  the  assignment  of  the  mortgage  from  Marvin,  and  it 
can  not  properly  be  mixed  up  with  the  unsettled  and  compli- 
cated affairs  of  the  land  association,  or  with  the  private  ac- 
counts of  Beach  and  Cooke,  any  more  than  if  on  loaning  the 
money  Cooke  had  taken  a  new  mortgage  from  Beach  to  secure 
its  repayment.  At  the  very  best,  the  only  right  which  Beach 
had  in  respect  to  these  other  accounts,  would  be  that  of  set- 
off, if  he  could  show  a  balance  due  him  in  case  of  a  foreclo- 
sure. It  did  not  entitle  him  to  maintain  a  suit  of  this  char- 
acter, and  have  the  accounts  adjusted  in  this  form  of  action. 

3.  In  respect  to  the  unsettled  accounts  unconnected  with  the 
loan  of  the  money.  Beach  had  a  perfect  remedy  at  law  in  an 
action  of  assumpsit  if  by  his  own  n^lect  the  whole  claim 
was  not  barred  by  statute.  4.  And  the  plaintiff  knew  this 
when  the  suit  was  commenced,  for  his  complaint  is  based 
upon  the  allegation  that  the  mortgage  was  paid  by  a  spedfio 
application  of  money  or  securities  for  that  purpose ;  and  any 
claim  to  the  adjustment  of  the  accounts  between  the  parties 
was  abandoned  on  the  trial,  and  the  investigation  confined  to 
the  question  as  to  what  payments  had  been  made  upon  the 
mortgage.  5.  It  is  not  pretended  by  Beach  that  he  ever 
made  any  payment  to  Cooke  having  any  special  reference  to 
the  $10,000  paid  Marvin,  except  the  state  stock,  and  that  can 
be  claimed  only  by  a  violent  inference,  from  the  fact  that 
Cooke  told  him  he  raised  the  $10,000  of  Pratt  by  pledging 
his  stock  in  the  Catskill  Bank ;  that  he  was  urged  to  pay 
money  to  enable  him  to  redeem  that  stock ;  that  he  furnished 
him  certi^pates  of  state  stock  to  the  amount  of  $10,000 ; 
and  that  Cooke  afterwards  told  him  that  he  had  converted 
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the  state  stock  into  money,  and  redeemed  his  bank  stock 
from  Pratt.  The  receipts  given  by  Cooke  at  the  time  he  re- 
ceived the  state  stock  do  not  show  that  the  proceeds  were  to 
be  applied  on  the  mortgage ;  they  were  to  be  ^'  accounted  for/' 
6.  There  is  not  the  slightest  evidence  in  the  case  tending  to 
show  that  any  other  of  the  various  money  transactions  be- 
tween them  had  the  remotest  connection  with  the  mortgage 
or  the  amount  due  upon  it.  7.  The  fact  that  Cooke  in  making 
up  an  account  against  Beach  to  June,  1843,  charging  the 
$10,000  paid  Marvin  and  crediting  the  proceeds  of  the  state 
stock,  does  not  tend  to  show  that  any  other  of  the  items  in 
that  account  were  connected  with  the  mortgage,  but  on  the 
contrary  each  item  of  debit  and  credit  shows  them  to  have 
grown  out  of  transactions  not  connected  with  the  loan  of 
$10,000.  Besides,  that  account  shows  a  balance  in  favor  of 
Oooke,  June  5th,  1843,  of  about  $7000.  8.  And  if  that 
account  is  resorted  to  for  any  purpose  as  evidence  against 
Cooke,  it  must  be  assumed  that  such  balance  was  then  due, 
and  payments  made  by  Beach  generally,  on  account,  must  be 
applied  first  in  extinguishment  of  demands  unsecured  by 
mortgage,  and  making  this  application  would  show  a  much 
larger  amount  due  on  the  mortgage  than  is  found  by  the 
referee.  9.  It  is  abundantly  proved  that  in  respect  to  the 
true  state  of  the  accounts  between  them  the  parties  widely 
differed — each  claiming  a  balance  due  to  himself,  and  there 
is  nothing  in  the  case  to  enable  any  court  to  determine  where 
the  true  balance  lies.  Each  party  made  claims  against  the 
other  which  were  denied  and  disputed.  A  case  is  not  there- 
fore presented  upon  which  the  plaintiff,  even  if  he  had  a 
standing  in  court  as  a  bona  fide  purchaser,  would  be  entitled 
to  relief,  for  he  is  in  all  cases  bound  to  make  out  a  c\^x 
case..  10.*  None  of  the  accounts  made  out  by  Beach  agree 
in  result,  and  the  witness  says  he  made  them  out  in  various 
ways,  and  they  all  contain  elements  of  charge  against  Cooke, 
showing  that  they  are  wholly  tibreliable.  For  exaqple,  in  ex- 
hibit No  25,  in  the  handwriting  of  Beach,  and  making  a 
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balance  in  his  fayor  as  of  June  5,  1843,  of  $7,459.87,  there 
is  a  charge  against  Cooke  of  $10,083.58,  for  '^forfeiture  of 
land  payments  in  proportion  to  the  abandoned  stock  paid  hj 
E.  Beach,''  in  respect  to  which  there  is  no  proof  of  the  liabil-* 
ity  of  Cooke  for  any  such  claim ;  and  striking  this  out,  on 
Beach's  own  showing  the  balance  would  be  in  fayor  of  Cooke, 
to  the  amount  of  seyeral  thousand  dollars. 

y.  On  the  trial  of  the  cause  Ephraim  Beach,  the  mort- 
gagor in  the  mortgage  sought  to  be  canceled,  and  who  prior 
to  the  commencement  of  the  suit  had  conyeyed  the  land 
and  assigned  his  pretended  claims  and  accounts  against  Cooke 
to  the  plaintiff,  was  offered  as  a  witness  for  the  plaintiff,  and 
was  the  only  witness  sworn  in  the  case.  He  was  objected  to 
as  incompetent  by  the  defendant's  counsel,  on  the  ground  that 
Cooke  being  dead,  he  as  the  plaintiff's  assignor  could  not  be 
a  witness.  The  referee  decided  that  the  witness  was  compe- 
tent for  the  purpose  of  showing  that  the  mortgage  was  paid, 
but  not  to  establish  any  demand  due  him  by  Thomas  B.  Cooke 
in  his  life  time.  The  defendant  excepted  to  the  decision 
allowing  the  witness  to  be  sworn  for  any  purpose,  but  the 
plaintiff  took  no  exception  to  the  ruling  of  the  referee  that 
Beach  could  not  giye  eyidence  to  establish  any  demand  due 
him  from  Cooke.  1.  It  was  settled  as  the  rule  of  the  trial, 
to  which  the  plaintiff  assented,  that  the  witness  Beach  could 
giye  no  eyidence  to  establish  any  demand  due  him  from  Cooke, 
in  his  life  time,  and  therefore,  if  there  is  any  such  eyidence 
in  the  case  it  is  to  be  assumed  as  ruled  out  and  disregarded 
by  the  referee  with  the  plaintiff's  assent.  2.  And  when  at 
the  close  of  the  plaintiff's  case,  the  defendant,  for  the  pur- 
pose of  showing  that  the  state  stock  giyen  by  Beach  to  Cooke 
was  not  to  be  applied  specifically  to  the  payment  of  the  mort- 
gage, but  generally  to  the  whole  account  Cooke  had  against 
him,  offered  to  proye  that  at  the  time  the  stock  was  turned  out 
Beach  was  largely  indebted  to  Cooke  oyer  and  aboye  the  mort- 
gage, it  w^  objected  by  the  plaintiff,  among  other  grounds, 
''that  the  state  of  the  accounts  between  Beach  and  Cooke  is 
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not  involved  in  the  cause  as  it  now  stands.''  It  appears, 
therefore,  most  clearly  that  the  law  of  the  trial  fixed  by  the 
referee  and  assented  to  by  the  plaintiff y  that  the  state  of  the 
account  between  the  parties  was  not  in  issue,  and  no  ques- 
tion can  be  made  on  appeal  by  the  plaintiff  arising  upon  that 
branch  of  the  case. 

YI.  The  rulings  of  the  referee  on  the  trial  of  the  cause  in 
respect  to  the  admissibility  of  evidence,  so  far  as  they  were 
against  the  plaintiff,  were  correct 

YII.  Ephraim  Beach  was  not  a  competent  witness  for  the 
plaintiff,  as  to  any  transaction  had  between  him  and  Cooke, 
for  the  reason  that  Cooke  at  the  time  was  dead.  The  case 
of  the  plaintiff  rests  entirely  on  his  evidence.  1.  As  the 
judgment  at  special  term  dismissed  the  complaint,  the  de- 
fendant at  the  general  term  had  no  occasion  to  argue  excep- 
tions taken  in  his  behalf.  The  only  effort  was  to  show  from 
the  whole  case,  that  the  judgment  given  at  the  special  term 
was  right,  even  if  rendered  for  a  wrong  reason.  2.  If  how- 
ever the  judgment  of  the  special  term  is  erroneous,  it  was  the 
duty  of  the  general  term  to  grant  a  new  trial.  They  had  no 
right  to  assume  that  under  no  circumstance  the  defendant 
could  be  able  to  show  that  a  greater  sum  was  due  on  the 
mortgage  than  was  found  by  the  referee.  3.  And  if  judg- 
ment is  to  pass  against  the  defendant,  finally  fixing  the  amount 
due  on  the  mortgage,  the  'defendant  must  be  allowed  in  some 
form  the  benefit  of  the  exceptions  taken  by  her  on  the  trial. 
It  is  therefore  submitted,  that  the  judgment  at  general  term 
should  be  reversed,  and  that  of  the  special  term  affirmed ;  or 
if  the  judgment  at  special  term  was  in  any  respects  erroneous, 
a  new  trial  of  the  cause  should  be  ordered.     ' 

L,  Tremainj  for  the  respondent. 

I.  The  pleadings  and  proofs  having  disclosed  the  fact  that 
the  defendant  held  the  mortgage,  insisting  that  it  was  a 
valid  lien  fbr-$10,000  and  interest  from  September  20, 1839 ; 
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and  the  referee  having  found  as  a  fact  that  each  mortgage 
had  been  reduced  by  payments  to  $1259.84  and  interest  from 
June  5;  1843 ;  and  the  evidence  showing  that  such  payment 
rested  in  parol  proof,  liable  to  be  lost  by  the  death  of  the 
witness,  Ephraim  Beach,  the  plaintiff  was  entitled  to  a 
decree  upon  such  fact  found,  declaring  that  on  pajrment  of 
said  balance,  tl^e  land  should  be  held  discharged  from  the 
lien  of  said  mortgage ;  or  at  least  to  a  decree  declaring  the 
mortgage  satisfied  pro  tantOy  and  ordering  its  partial  cancel- 
lation. 1.  Equity  has  jurisdiotion  in  such  a  case  on  the  prin- 
ciple of  quia  timet,  to  enable  the  party  owning  the  land  to 
obtain  a  cancellation  of  the  apparent  lien  before  he  loses  the 
testimony  on  which  he  relies  .to  show  payment,  which  he 
might  do  if  he  were  obliged  to  wait  and  defend  himself. 
(5  Paige,  601 ;  Story's  Eq.  Jur.  698-700 ;  Ward  v.  Dewey, 
16  N.  T.  Kep.  519 ;  1  John.  Ch.  424,  520 ;  6  Peters,  95 ; 
1  Paige,  384 ;  10  Yerger,  59 ;  1  Green's  Ch.  367 ;  3  Myl.  & 
Craig,  104, 105 ;  1  Hill's  Ch.  295 ;  1  Buss.  559 ;  4  John.  Ch. 
66 ;  Bromley  v.  Holland,  7  Vesey,  3.)  Also  on  the  principle 
that  the  lien  which  on  the  face  of  the  papers  appears  valid, 
but  which,  by  reason  of  extrinsic  facts,  has  become  satisfied, 
in  whole  or  in  part,  is  a  cloud  upon  the  title  to  real  estate. 
(Same  authorities ;  Story's  Eq.  §  700,  and  numerous  cases 
cited  in  note ;  Id.  §  705.)  '^  Ca^es  also  may  occur  where  a 
deed  or  other  instrument  originally  valid  has  by  subsequent 
events,  such  as  by  a  satisfaction  or  payment,  or  other  extin- 
guishment of  it,  legal  or  equitable,  become  functus  officio; 
and  yet  its  existence  may  be  either  a  cloud  upon  the  title  of 
the  other  party,  or  Bubject  to  the  danger  of  some  future  liti- 
gation, when  the  facts  are  no  longer  capable  of  complete 
proof  or  have  become  involved  in  the  obscurities  of  time. 
Under  such  circumstances,  although  the  deed  or  other  instru- 
ment has  become  a  nullity,  yet  courts  of  equity  will  inter- 
pose upon  the  like  principles,  to  prevent  injustice,  and  will 
decree  a  delivery  and  cancellation  of  the  instrument.  This 
is  indeed  a  very  old  head  of  equity,  and  traces  of  it  are  to  be 
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foand  in  some  of  our  earliest  reports."  2.  In  case  the  instru- 
ment is  partly  paid  or  satisfied,  the  party  is  entitled  to  the 
same  relief  jpro  tanto;  to  a  decree  declaring^  it  paid  in  part 
and  directing  its  cancellation  or  discharge  as  a  lien,  on  pay- 
ment of  the  balance.  All  the  reasons  for  entertaining  juris- 
diction in  a  case  of  full  payment  apply  to  such  a  case. 
'^  Courts  of  equity  in  granting  relief  act  upon  an  enlarged 
and  comprehensive  policy;  and  therefore,  in  granting  it, 
they  will  impose  such  terms  and  qualifications  as  shall  meet 
the  just  equities  of  the  opposing  party.  Cases  of  this  sort 
afford  a  very  frequent  illustration  of  the  ma^im  that  he  Who 
seeks  the  aid  of  equity  must  do  equity.''  (Story's  Eq.  §  707.) 
3.  The  case  at  bar  affords  a  striking  illustration  of  the  value 
of  this  branch  of  equity  jurisprudence,  and  contains  all  the 
elements  necessary  to  confer  it.  We  have  a  mortgage  ap- 
parently a  lien  on  the  plaintiff's  land,  but  in  truth  nearly 
paid — kept  on  foot,  however,  for  the  whole  sum  apparently 
due  according  to  the  papers — its  holder  omitting  to  prose- 
cute or  call  for  payment  for  fifteen  or  twenty  years,  and  the 
proof  of  payment  resting  in  the  knowledge  of  a  witness  who, 
when  examined,  was  confined  by  serious  illness,  and  who  in 
fact  died  soon  after  he  was  examined  as  a  witness.  4.  The 
judgment  or  decree  of  a  court  of  competent  jurisdiction 
necessarily  determining  a.fapt  put  in  issue  is  conclusive  in 
all  future  actions  between  the  same  parties;  and  the  fact 
thus  found  can  never  again  be  litigated  between  them. 
(Embury  v.  Conner ,  3  Comst.  511 ;  JDoty  v.  Brown j  4  id.  71 ; 
Simpson  v.  Hart,  1  John.  Ch.  91 ;  Vail  v.  Vail,  7  Barb.  226 ; 
Kingsland  v.  Spalding,  3  Barb.  Ch.  341 ;  Etheridge  v.  0«- 
horn,  12  Wend.  399.)  This  rule  is  founded  on  the  policy 
of  preventing  any  unnecessary  litigation,  and  is  intended  to 
promote  quiet  and  peace  and  to  avoid  frequent  contention 
and  strife,  as  otherwise  "perjury  would  be  introduced  and 
suits  would  be  endless."  The  fact  of  payment  being  directly 
involved  in  this  case,  and  having  been  found  in  the  plaintiff's 
favor,  the  judgment  or  decree  should  have  followed,  in  such 
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form  as  to  give  the  plaintiff  the  benefit  of  the  finding.  The 
defendant  should  not  be  left  at  liberty  to  bring  another 
action  against  the  plaintiff^  claiming  to  recover  the  whole 
amount  of  the  mortgage ;  nor  should  the  plaintiff  be  exposed 
to  the  necessity  of  litigating  the  question  of  payment  a  sec- 
ond time,  with  the  hazard  of  a  different  result,  in  conse- 
quence of  the  loss  of  his  evidence.  This  case  shows  that  if 
this  report  of  the  referee  stands  affirmed,  the  danger  of  a 
second  litigation  does  not  rest  in  conjecture;  a  second 
action  having  been  already  commenced  by  the  defendant, 
against  the  plaintiff  and  others,  to  foreclose  the  mortgage 
for  the  whole  ^  10,000  and  interest,  after  the  death  of 
Ephraim  Beach,  and  a  short  time  before  the  twenty  years 
had  elapsed  since  the  last  payment  on  the  mortgage.  5.  A 
decree  in  an  equity  case  dismissing  the  complaint,  after  a 
trial  upon  the  merits,  is  a  bar  to  another  action  for  any 
relief  which  might  have  been  obtained  in  the  first  case. 
(Ogsburtf  v.  La  Fargcj  2  Com.  113;  Ferine  v.  Dunn, 
4  John.  Oh.  140;  Neafie  v.  Neafie^  7  id.  1;  Solmea  r. 
Bemaen,  Id.  460.)  May  not  the  defendant  rightly  claim  in 
future  cases  that  this  decree  dismissing  the  complaint  nega- 
tives the  allegation  of  payment  ?  Is  there  not  the  risk,  not 
merely  that  the  fruit  of  the  finding  may  be  lost  to  the  plain-, 
tiff,  but  that  the  judgment  shall  be  deemed  conclusive 
against  the  claim  of  payment  as  amounting  to  res  judicata 
upon  the  substance  of  the  bill.  A  decree  dismissing  a  bill 
to  set  aside  a  deed  affirms  its  validity,  and  concludes  the 
plaintiff  on  that  point  forever.  {Lansing  v.  Russelly  13  Barb. 
510 ;  same  point  held  in  Burhans  v.  Van  Zandty  3  Seld. 
523 ;  also  in  Hamilton  B,  A.  y,  Beynolds^  5  Buer,  671.) 
II.  It  is  no  answer  to  point  first  to  object  that  the  com- 
plaint contains  no  offer  to  pay  the  debt  due  with  interest  and 
costs ;  an  averment  said  in  some  early  dicta  to  be  essential 
to  a  bill  to  redeem  a  mortgage.  (18  John.  144,  and  1  John. 
Ch.  288.)  1.  This  is  not  merely  a  bill  to  redeem.  The  dis- 
tinction is  broad  between  such  a  bill  and  a  bill  quia  timet  . 
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like  the  present,  while  the  jurisdiction  of  equity  in  the  two 
classes  of  cases  depends  on  different  principles.     (Story's  Eq. 
ch.  27  and  §  701.)     This  rule  as  to  the  tender  and  offer  had 
reference  to  the  peculiar  doctrinefi  applicable  to  the  law  of 
mortgages  requiring  a  tender  in  ordet  to  save  an  absolute 
forfeiture  of  the  estate   and   to  give  equity  jurisdiction. 
(4  Kent's  Com.  140,  158,  186 ;  2  Barb.  Ch.  193.)    2.  It  is 
not  correct  however  to  say  that,  even  in  a  bill  to  redeem,  an 
offer  to  pay  the  debt  is  a  material  part  of  the  substance  of 
the  pleading.    It  was  only  in  the  prayer  that  the  plaintiff 
asked  for  possession  and  a  redemption  on  the  payment  of 
such '  sum  as  upon  an  accounting  should  be  found  due. 
(Quin  V.  BriUainy  Hoff.  353 ;  Willis'  Eq.  PI.  169.)     3.  Such 
a  statement  being  only  part  of  the  prayer^  its  omission  is 
unimportant  under  the  code  of  procedure,  by  which  the  court 
is  required,  where  the  defendant  appears,  to  give  such  relief 
as  is  consistent  with  the  case,  without  regard  to  the  precise 
form  of  the  prayer.      (Code,  §  275;   Eno  v.  Woodworthj 
4  Comst.   253;   Marquat  v.   Marqi^ty  2  Keman,   336.) 
4.  Were  this  only  a  bill  to  redeem,  and  were  such  a  state- 
ment necessary,  there  having  been  no  such  objection  taken 
to  the  complaint,  and  the  proof  of  partial  payment  having 
been  given  without  objection,  and  the  fact  of  payment  being 
found,  the  court,  on  an  appeal,  may  treat  the  pleading  as 
amended,  or  may  order  an  amendment  to  embrace  the  case 
as  proved,  and  that  should  be  done,  if  necessary,  to  avoid 
the  great  injustice  of  giving  effect  to  a  mere  technical  objec- 
tion, which  was  not  raised  at  all  in  the  trial  court.     (Code, 
§  173 ;   Clark  v.  Bales,  20  Barb.  42 ;   Bate  v.  Graham, 
1  Kern.  237 ;  Harrower  v.  Heath,  19  Barb.  331 ;  The  Peo- 
ple V.  Holmes,  5  Wend.  200.)     5.  The  complaint  therefore  is 
entirely  good  and  sufficient  as  a  bill  to  redeem  a  mortgage. 
III.  The  case  made  by  the  complaint  and  found  by  the 
referee  was  complete,  and  contained  every  fact  essential  to 
entitle  the  plaintiff  to  redeem;  and  the  usual  and  proper 
decree  upon  it  was  one  declaring  that,  upon  payment  (gen- 
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erally  within  six  months)  of  the  balance  dae,  the  mortgage 
should  be  redeemed,  but  in  default  of  such  payment,  the 
complaint  should  be  dismissed ;  in  which  case  the  effect  of 
the  dismissal  would  be  equivalent  to  actual  foreclosure. 
(Quin  V.  BriUain,  Hoff.  Oh.  353 ;  Bishop  of  Winchester  v. 
Paincy  11  Vesey,  199;  Cholmley  v.  Duch.  of  Oxford^  2 
Atk.  267 ;  Ferine  v.  Dunn,  4  John.  Ch.  142 ;  2  Barb.  Ch. 
Pr.  199,  200,  630-2;  Waller  v.  Harris,  7  Paige,  167; 
Sherwood  v.  Hooker,  1  Barb.  Ch.  650 ;  Beekman  v.  Frost, 
18  John.  561 ;  2  Madd.  420.) 

IV.  It  follows  from  the  preceding  points  that  if  this  were 
only  a  biU  quia  timet,  the  decree  should  have  been  one 
declaring  the  payment  pro  tanto  and  ordering  cancellation 
to  that  extent;  thafc  if  it  were  a  bill  to  redeem  only,  thi^ 
decree  should  have  allowed  the  plaintiff  to  redeem  on  pay- 
ment of  the  balance  found  due ;  and  that  treating  it  as  n 
combination  of  both,  (the  true  view  of  the  case,)  the  decree 
should  have  granted  both  these  kinds  of  relief,  and  that  in 
any  and  every  view  of  the  case  the  decree  of  dismissal  was 
entirely  erroneous. 

Y.  It  can  not  be  successfully  urged  against  point  first  that 
the  referee's  finding  on  the  fact  of  payment  is  erroneous. 
1.  The  finding  is  conclusive  in  this  court.  2.  It  is  warranted 
by  the  probable,  clear  and  uncontradicted  evidence  of  Beach, 
and  is  confirmed  by  the  omission  for  so  many  years  to  ask 
for  payment,  either  of  principal  or  interest.  3.  iDdependent 
of  Beach's  evidence,  the  rules  of  law  and  equity  would  require 
the  application  of  the  moneys  received  by  Cooke  on  the  state 
stock  to  the  payment  of  the  mortgage,  on  both  the  following 
grounds :  1.  Because  such  application  would  be  for  the  inter- 
est of  the  mortgagor.  (2  Parsons,  143 ;  Id.  note  3,  pp.  776, 
768,  769 ;  9  Co  wen,  747 ;  Hadley  v.  Chapin,  11  Paige,  245 ; 
Niagara  Bank  v.  Rosevelt,  9  Cowen,  409.)  2.  Because, 
upon  the  accounts,  there  is  no  pretense  that  outside  of  the 
mortgage  moneys  Cooke  had  any  claim  for  so  large  a  sum  as 
the  amount  of  the  stock. 
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YI.  On  the  proofs,  the  referee  erred  in  not  decidiDg  that 
the  mortgage  had  ceased  to  be  a  lien  entirely,  after  Cooke 
paid  the  ^10,000  and  the  New  Jersey  mortgages  were  satis- 
fied, because,  1.  The  bond  being  signed  by  Cooke  as  a  joint 
obligor,  payment  by  him  to  the  obligee  extinguished  the  bond 
and  mortgage,  and  the  only  remedy  of  Cooke  was  an  action 
for  the  moneys  paid.  (Eeid  v.  McNaughtony  15  Barb.  168, 
and  cases  cited.)  2.  The  evidence  shows  that  it  was  under- 
stood  by  the  parties  as  a  payment,  and  not  a  purchase.  Cooke 
charged  the  $10,000  in  account,  exhibit  No.  10  (made  out 
by  Cooke,)  and  exhibit  No.  14,  (not'  objected  to  by  Cooke.) 
Cooke  never  called  on  Beach  to  pay  the  mortgage,  or  took 
any  measures  to  collect  it  for  nearly  twenty  years. 

Yll.  The  referee  erred  in  not  ascertaining  how  the  accounts 
stood,  and  if  anything  was  due  to  the  plaintiff  in  not  giving 
him  a  judgment  therefor.  1.  It  is  claimed  by  the  plaintiff 
that  there  is  a  large  balance.  2.  The  referee  was  entirely  in 
error  in  supposing  that  part  of  the  complaint  was  abandoned* 

YIII.  Marvin's  interest  having  been  extinguished  by  the 
payment  of  the  New  Jersey  mortgages,  he  was  not  a  neces- 
sary or  proper  party. 

IX.  The  referee  erred  in  excluding  the  written  statement 
of  facts  made  out  by  Beach  when  in  full  health,  and  proved 
by  him  to  be  a  true  statement. 

X.  The  general  term  had  power  in  this  case  to  modify  the 
judgment  rendered  on  the  report  of  the  referee  instead  of 
granting  a  new  trial,  and  the  judgment  of  the  general  term 
should  be  affirmed.  1.  As  the  code  is  now  amended,  it  au* 
thorizes  the  appellate  court  upon  an  appeal  from  a  judgment 
or  order  to  reverse,  affirm  or  modify  the  judgment  or  order 
appealed  from,  and  if  necessary  or.  proper j  to  order  a  new 
trial.  (Code,  §  330.)  2.  The  Court  of  Appeals,  in  several 
instances,  has  modified  an  erroneous  judgment  without  grant- 
ing a  new  trial.  Thus,  in  Tillou  v.  Kingston  Mutual  Ins, 
Co.  (5  N.  Y.  Rep.  405,)  it  modified  the  judgment  by 
changing  the  amount.    In  Fitzhugh  v.  Wiman,  (9  N.  Y, 
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Bep.  559,)  it  modified  the  judgment  by  changing  it  from  an 
absolute  to  an  alternative  judgment,  in  an  action  of  replevin. 
3.  This  was  an  equity  action,  and  no  order  for  the  settlement 
of  the  issues  and  trial  by  jury  having  been  obtained,  neither 
party  had  any  right  to  such  a  trial.  (Code,  2{i3,  254 ;  Sup. 
Court'Bule,  33.)  4.  It  being  an  equity  action,  and  the  right 
of  trial  by  jury  not  existing,  the  practice  should  conform  to 
the  former  practice  in  chancery  which  was  for  the  appellate 
court  not  to  grant  a  new  trial  or  hearing  in  the  court  below, 
but  to  make  a  final  decree  disposing  of  the  controversy  as  it 
stood  upon  the  pleadings  and  proofs.  5.  The  facts  in  this 
case  were  found  by  the  referee's  report,  to  which  no  excep- 
tions had  been  taken  by  the  defendant,  and  the  question 
passed  upon  by  the  Supreme  Court  was  as  to  the  proper  judg- 
ment to  be  pronounced  upon  those  facts.  "  When  the  facts  are 
ascertained  upon  the  trial,  either  by  special  verdict,  or  any 
other  form  of  finding  allowed  by  laWy  the  general  question, 
which  party  is  entitled  to  judgment  arises  upon  appeal,  and 
in  such  cases  a  judgment  disposing  of  the  whole  cause  may 
he  given  at  general  term^  notwithstanding  such  judgment  he 
adverse  to  that  given  at  the  special  term.  But  when  the 
case  is  brought  for  review  to  the  general  term,  upon  an  allega- 
tion of  error  in  the  trial — in  the  process  of  ascertaining  the 
facts — the  only  judgment  which  can  properly  be  given  for 
the  appellant  is  one  ordering  a  new  trial.''  {Marquat  v.  Mar-- 
quat,  12  N.  T.  Bep.  340.)  In  this  case  the  Supreme  Court 
placed  its  judgment  upon  'Hhe  general  question  which  party 
is  entitled  to  judgment"  upon  the  facts  ascertained  by  the 
referee's  report,  "  a  form  of  finding  allowed  by  law."  Where 
on  appeal  from  a  judgment  entered  on  the  report  of  a  referee, 
no  attempt  is  made  to  question  the  accuracy  of  the  referee's 
conclusions  of  facts,  the  court  should  direct  such  judgment 
as  the  law  pronounces  upon  the  facts  thus  found.  (O'Shea 
V.  Kirker,  8  Abb.  P.  B.,  69,  N.  T.  Superior  Court.)  When 
by  the  report  of  a  referee  the  facts  are  correctly  found,  and 
N.  Y.  B.— 28.  34 
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the  error  is  one  of  law  in  giving  the  judgment,  the  conrt,  on 
appeal,  may  give  the  judgment  for  which  the  referee  should 
have  reported,  without  setting  aside  the  report  in  respect  to 
the  facts  found.  {Hannay  v.  Pell,  3  E.  D.  Smith,  432.) 
6.  The  decree  of  the  referee  dismissed  the  complaint  ahso- 
lutely,  while  the  modified  decree  only  dismissed  it  on  con- 
dition, 

XI.  In  case  this  court  should  hold  that  the  power  of  the 
Supreme  Court  only  extended  to  the  granting  of  a  new  trial, 
still,  it  is  submitted  that  a  decision  by  this  court  upon  the 
merits  is  necessarily  required  in  order  to  determine  whether 
the  judgment  of  the  referee  should  be  affirmed,  or  whether 
the  judgment  of  the  general  term  should  be  modified  by 
merely  reversing  the  judgment  of  the  referee  and  ordering  a 
new  trial.  In  the  language  of  this  court  in  Marquat  v.  Mar^ 
quaty  ^'In  this  case,  however,  the  question  of  law  which 
formed  the  ground  of  the  decision  at  general  term,  is  one 
which  would  necessarily  arise  upon  another  trial,  and  which, 
therefore,  it  is  proper  to  examine  here.  For  if  we  should  be 
of  opinion  that  the  judge  at  special  term  was  right  in  his 
views  of  the  law,  the  case  can  be  finally  disposed  of  by  affirm- 
ing the  judgment  at  special  term." 

XII.  The  judgment  of  the  referee  should  not  be  affirmed, 
for  the  following  reasons :  1.  On  the  grounds  tipon  which  the 
decision  of  the  general  term  was  placed,  as  contained  in  the 
opinion,  and  maintained  in  Points  I,  II,  III,  lY,  Y.  2.  On 
the  other  grounds  presented  in  Points  YI,  YII  and  IX. 

XIII.  The  admission  of  Ephraim  Beach  as  a  witness,  was 
correct;  nor  does  his  admission  afford  any  reason  against 
affirming  this  judgment.  Should  this  court  modify  the  judg- 
ment by  ordering  a  new  trial,  it  is  desired  that  this  question, 
which  must  then  arise  on  a  new  trial,  should  be  determined 
by  this  court.  1.  Ephraim  Beach  was  the  grantor  of  the 
premises,  but  was  fully  released  by  the  plaintiff.  Notice  also 
of  his  intended  examination  for  more  abundant  caution  had 
been  given.    2.  Before  the  rules  enlarging  the  competency  of 
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witnesses  had  been  introduced  by  oar  code  of  procedare. 
Beach,  the  grantor,  would  have  been  a  competent  witness  for 
his  grantee  in  this  action,  under  his  release.  {Jackson  v. 
Frosty  6  John.  135 ;  Jackson  v.  jRoo^,  18  id.  60;  Fan  Hoc'^ 
sen  V.  Benhaniy  15  Wend.  164;  Ounningham  v.  KnigJU, 
1  Barb.  399 ;  Holgate  v.  Palmer^  8  Paige,  461.)  On  being 
released,  he  was  competent  against  the  mortgage,  to  prove 
payment — (this  precise  case.)  (McLaren  v.  Hopkins,  1 
Paige,  18.)  3.  Any  person  who,  by  the  rules  of  the  common 
law,  was  not  disqualified  by  interest,  is  not  under  the  code 
disqualified  by  interest.  It  is  not  the  object  of  the  code  to 
increase  the  grounds  of  incompetency.  ( Wilmot  v.  Rich^ 
ardsonj  6  Duer,  330.)  4.  Beach  was  received  as  a  witness 
in  1855.  Neither  by  the  code  as  it  then  was,  or  as  it  now 
is,  was  he  disqualified  as  a  witness.  As  the  code  read  in 
1855,  no  person  offered  as  a  witness  should  be  excluded  by 
reason  of  his  interest ;  but  that  provision  should  not  apply  to 
a  party  to  the  action,  nor  to  any  person /or  whose  immediate 
benefit  it  was  prosecuted  or  defended^  nor  to  any  assignor  of 
a  thing  in  adion' assigned  for  the  purpose  of  making  him  a 
witness.  (Code,  §  398  [351  of  1848,  and  352].)  But  such 
assignor  should  not  be  admitted  against  an  assignee,  or  an 
executor  or  administrator,  unless  the  other  party  to  such  con-* 
tract  or  thing  in  action  is  living,  nor  unless  ten  days'  notice 
of  such  intended  exammation  of  the  assignor  be  given.  (Laws 
of  1851,  ch.  479,  amending  sec.  399.)  None  of  these  pro- 
visions apply  to  Beach.  1.  He  was  not  interested,  after  being 
released.  2.  He  was  not  a  party  to  the  action.  3.  He  was 
not  an  assignor  of  a  contract  or  thing  in  action,  but  was  the 
grantor  in  a  deed.  The  referee  held  he  was  competent  only 
to  prove  payment  of  the  mortgage,  but  not  to  establish  any 
demand  due  to  him  from  Thomas  B.  Oooke  in  his  lifetime. 
4.  Nor  was  the  action  prosecuted  for  his  immediate  benefit. 
Even  if  it  had  been  an  assignment  of  a  thing  in  action,  the 
fact  that  the  assignment  was  made  for  the  purpose  of  enabling 
an  assignor  to  testify  upon  it,  does  not  render  him  incom-> 
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petenty  but  only  aflTectB  hiB  credibility.  (  Vasseur  v.  Living^ 
atony  4  Diier,  285;  Doyle.y,  Daniels,  2  E.  D.  Smith,  385; 
Kerr  v.  Rice,  id.  387 ;  Beach  v.  Raymond^  id.  496 ;  Nelson 
V.  Smithy  3  Abb.  Pr.  117.)  To  exclude  him,  it  must  appear 
that  he  remains  interested  in  the  event  of  the  suit.  {H,  & 
D.  Plank  Road  Company  v.  Rice,  7  Barb.  157 ;  Evarts  v. 
Palmer y  Id.  178;  S.  C.  3  Code  R.  51.)  Beach  being 
competent  independent  of  the  code,  not  one  of  these  restric- 
tions is  applicable  to  this  case.  The  present  code  (§  399) 
confines  the  restrictions  to  a  party  to  the  action. 

XIV.  The  ol]!Jection  that  the  plainti£f  has  no  legal  stand- 
ing to  entitle  him  to  this  relief  is  not  available.  1.  The 
plaintiff,  as  the  owner  of  the  fee  of  the  land,  had  a  right  to 
redeem  the  mortgage,  and  to  litigate  the  amount  due  upon 
it.  It  was  of  no  moment  to  the  defendant,  for  what  consid- 
eration or  for  what  purpose  he  obtained  the  fee.  2.  Besides, 
the  referee  finds  the  fact  of  the  conveyance  of  the  land  to 
the  plaintiff  by  warranty  deed  without  condition. 

Selden,  J.  It  is  insisted  by  the  defendant's  counsel,  that 
the  plaintiff  is  not  a  hona  fide  purchaser  of  the  mortgaged 
premises,  and  for  thaj  reason  is  incapable  of  maintaining 
this  action.  It  is  a  sufficient  answer  to  this  position  to  say, 
that  there  is  no  finding  of  the  referee,  to  the  effect  that  the 
purchase  by  the  plaintiff  was  not  made  in  good  faith ;  nor 
did  the  defendant's  counsel  ask  the  referee  to  find  any  such 
fact.  All  that  appears  in  the  report  on  the  subject,  is,  that 
on  the  15th  day  of  June,  1853,  Ephraim  Beach  conveyed 
the  whole  of  the  real  estate  described  in  the  mortgage,  by 
warranty  deed,  to  the  plaintiff.  We  must  assume,  from 
this  finding,  that  the  conveyance  was  made  and  received  in 
good  faith,  and  as  we  can  review  questions  of  law  only,  and 
not  questions  of  fact,  we  are  not  required  to  look  into  the  evi- 
dence to  ascertain  whether  the  referee  would  not  have  been 
justified  in  finding  that  the  conveyance  was  obtained  by  the 
plaintiff  in  bad  faith.    The  question  of  good  faith^  however. 
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in  the  sense  in  which  it  is  presented  here,  does  not  appear  to 
me  to  be  material,  provided  the  plaintiff  has,  in  fact,  the 
legal  title  to  the  land  covered  by  the  mortgage.  He  claims 
no  prior  equity  against  the  defendant  on  the  ground  of  being 
a  bona  fide  purchaser.  He  stands  upon  his  rights  as  the 
legal  owner  of  the  lands,  subject  to  the  mortgage,  and  if  he 
is  such  legal  owner,  he  has  a  right  to  maintain  an  action  to 
compel  the  discharge  of  the  mortgage  if  it  be  fully  paid,  or 
to  redeem  the  lands  from  its  lien  if  it  be  not  paid ;  and 
it  is  wholly  immaterial  in  this  respect,  in  what  manner,  or 
for  what  consideration,  or  with  what  object,  he  acquired  the 
title.  The  holder  of  the  mortgage  has  no  interest  in  this 
question.  I  have,  however,  looked  at  the  evidence,  so  far  as 
it  is  disclosed  in  the  case,  and  can  discover  no  ground  for 
imi)eaching  the  good  faith  of  the  purchase  by  the  plaintiff. 
He  gare  a  mortgage  for  $25,000  to  the  grantor,  in  consider- 
ation of  the  conveyance,  and  there  is  nothing  to  show  that  he 
was  advised  of  any  special  object  on  the  part  of  the  grantor 
in  making  the  conveyance,  or  that  he  knew  of  the  existence 
of  the  mortgage  in  question. 

It  is  next  insisted  on  the  part  of  the  defendant  that  no  case 
was  made  by  the  plaintiff  entitling  him  to  equitable  relief. 
That  the  only  appropriate  judgment  upon  the  facts,  as 
finally  ^tablished,  was  that  directed  by  the  referee,  dismiss- 
ing the  complaint,  and  leaving  the  defendant  at  liberty  to 
commence,  an  action  to  foreclose  her  mortgage  if  she  saw  fit. 

The  plaintiff  stated  in  his  complaint,  that  he  was  the 
owner  of  lands  encumbered,  as  appeared  by  the  records  in 
the  county  clerk's  office,  by  a  mortgage  of  $52,000,  and 
many  years'  interest ;  that  the  mortgage  was  held  by  the 
defendant  and  was  fully  paid;  and  he  prayed  to  have  it 
discharged  upon  the  records.  By  her  answer,  the  defendant 
claimed  that  there  was  due  to  her,  upon  the  mortgage  $10,000, 
and  interest  from  1839.  After  a  very  tedious  trial,  lasting 
more  than  five  years,  it  is  established  by  the  report  of  the 
referee,  that  the  statements  of  the  plaintiff  were  all  \xm% 
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except  that  a  small  sum^  less  than  $1300,  besides  interest,  re- 
mained due  on  the  mortgage.  It  would  certainly  be  a  cause 
of  reproach  to  the  administration  of  justice,  if  on  that  state 
of  facts  the  court  could  give  no  judgment  ^except  to  dismiss 
the  action,  leaving  the  parties  to  repeat  the  same  tedious 
process,  in  another  form,  before  the  controversy  between  them 
could  be  ended.  The  law,  however,  is  not  justly  subject  to 
any  such  reproach.  Regarding  this  as  an  action  quia  timet 
merely,  to  remove  the  cloud  of  the  mortgage  from  the  plain- 
tiff's title,  upon  the  allegation  that  the  mortgage  was  fully 
paid,  it  was  entirely  proper,  when  it  appeared  by  the  evidence 
that  a  balance  remained  unpaid,  to  grant  the  relief  demanded 
by  the  plaintiff,  conditionally ^  as  was  done  by  the  court 
below.  Judge  Story,  treating  of  the  cancellation  or  delivery 
up  of  securities,  says :  '^  In  all  cases  of  this  sort,  where  the 
interposition  of  a  court  of  equity  is  sought,  the  court  will, 
in  granting  relief,  impose  such  terms  upon  the  party  as  it 
deems  the  real  justice  of  the  case  to  require;  and  if  the 
plaintiff  refuses  to  comply  with  such  terms,  his  bill  will  be 
dismissed.  ^The  maxim  here  is  emphatically  applied:  he 
wha  seeks  equity  must  do  equity."  (2  Eq.  Jur.  §  693 ;  see 
also,  §§  705-707.) 

The  complaint,  however,  embraced  not  only  the  features 
of  a  bill  quia  timet^  but  also  of  a  bill  to  redeem.  The  plaintiff 
alleged  that  the  mortgage  was  paid,  and  demanded  judgment 
that  it  should  be  canceled  and  discharged  on  that  account ; 
but  it  was  also  prayed  that  the  balance,  if  any  was  due  on  the 
mortgage,  should  be  ascertained  and  determined  by  the  judg- 
ment of  the  court,  and  that  the  other  demands  of  the  plain- 
tiff against  the  defendant  should  be  applied  to  the  payment 
of  such  balance,  if  sufficient  for  that  purpose,  and  if  not 
sufficient,  then  to  the  reduction  thereof,  and  that  the  bond 
and  mortgage,  if  thereby  paid,  be  canceled  and  discharged, 
and  that  the  plaintiff  have  judgment  for  the  balance  of  his 
demands,  if  any ;  to  which  was  added  the  general  prayer  for 
such  relief  as  the  nature  of  the  case  should  require.     The 
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plaintiff,  therefore,  contemplated  the  possibility  of  a  balance 
being  foand  due  on  the  mortgage,  and  demanded  such  relief  as 
voald  be  agreeable  to  equity,  on  that  state  of  facts.'  There 
is  no  express  general  offer  to  pay  any  balance  which  might 
be  found  due,  but  it  was  held,  under  the  former  system  of 
pleading,  that  such  an  offer,  in  a  bill  to  redeem,  was  not 
necessary,  {Quin  v.  Brittain,  Hoff.  353 ;)  and  it  is  certainly 
not  indispensable  now.  Were  such  offer  necessary,  it  might 
fairly  be  inferred  from  the  offer  to  pay  the  amount  due  by 
the  application  of  the  balance  of  other  accounts.  The  case, 
therefore,  was  in  form  one  in  which  it  was  proper  to  allow 
the  plaintiff  to  redeem,  and  I  can  discover  nothing  in  his 
position  to  render  such  redemption  unjust  or  inequitable. 
The  judgment,  as  modified  by  the  Supreme  Court,  termi- 
nates the  controversy  between  the  parties  in  regard  to  the 
mortgage,  whether  the  plaintiff  complies  with  the  conditions 
imposed  upon  him  or  not.  If  he  fails  to  redeem  within  the 
time  appointed,  the  dismissal  of  his  complaint  as  the  conse- 
quence of  such  failure,  operates  as  a  foreclosure  of  the  mort- 
gage. {Quin  V.  Brittain^  supra;  Bishop  of  Winchester  t« 
Paine^  11  Ves.  199.) 

The  principal  remaining  question  which  requires  notice, 
arises  out  of  the  admission  of  the  testimony  of  the  mort- 
gagor, to  show  payment  of  the  mortgage*.  The  defendant 
having  neither  appealed  from  the  judgment  rendered  upon 
the  report  of  the  referee,  nor  made  any  case  on  his  part,  it  is 
questioned  whether  the  exceptions  taken  by  him  are  available 
in  her  behalf  upon  this  appeal.  As  a  general  rule,  exceptions 
taken  by  the  prevailing  party,  on  a  trial,  are  not  available  in 
the  subsequent  proceedings,  on  an  appeal  from  the  judg- 
ment by  the  unsuccessful  party,  where  the  prevailing  party 
has  not  also  appealed.  Indeed  such  exceptions  under  ordi- 
nary circumstances,  do  not  properly  constitute  any  part  of 
the  case,  on  appeal.  Under  the  circumstances  presented  by 
this  case,  however,  the  defendant  could  not  have  sustained 
an  appeal,  whether  the  decision  of  the  referee  admitting  the 
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teitimony  now  objected  to  was  right  or  wrong.  No  appeal 
on  her  part  could  have  raised  that  question,  as  she  could  ap« 
peal  only  from  the  judgment,  and  not  from  any  decision  of 
the  referee,  which  did  not  affect  the  judgment ;  and  the  de- 
cision in  question  did  not.  She  excepted  to  the  testimony 
when  it  was  given,  but  no  use  of  it  was  made  against  her,  and 
no  judgment  entered,  by  an  appeal  from  which  she  could 
raise  the  question  of  the  validity  of  her  exception,  until  the 
judgment  against  her  was  pronounced  by  the  Supreme  Court, 
based  upon  the  testimony  thus  excepted  to.  From  that 
judgment  she  has  appealed,  and  if  the  testimony  was  not 
legally  admissible,  it  would  seem  to  savor  strongly  of  injustice, 
to  deny  to  her  the  benefit  of  her  exception.  If  it  were  ne- 
eessary  now  to  determine  this  question,  I  should  hold,  as  at 
present  advised,  that  the  exceptions  taken  by  the  present  ap- 
pellant upon  the  trial,  and  appearing  upon  the  record,  are 
available  to  her  upon  this  appeal.  There  will,  however,  be 
no  necessity  of  deciding  this  question,  if  the  court  shall  con- 
enr  with  me,  in  the  conclusion  to  which  I  have  arrived,  that 
the  testimony  of  the  mortgagor  was  properly  admitted. 

The  provisions  of  the  statute,  which  were  in  force  when 
the  cause  was  tried,  and  which  are  relied  upon,  to  sustain 
the  objection  to  the  testimony,  are  as  follows : 

''§  398.  No  person  offered  as  a  witness,  shall  be  excluded 
by  reason  of  his  interest  in  the  event  of  the  action. 

§  399.  The  last  section  shall  not  apply  to  a  party  to  the 
action,  nor  to  any  person  for  whose  immediate  benefit  it  is 
prosecuted  or  defended.  When  an  assignor  of  a  thing  in 
action,  or  contract,  is  examined  as  a  witness,  on  behalf  of 
any  person  desiring  title  through  or  from  him,  the  adverse 
party  may  offer  himself  as  a  witness  to  the  same  matter  in 
his  own  behalf,  and  shall  be  so  received.  But  such  assignor 
shall  not  be  admitted  to  be  examined  in  behalf  of  any  per- 
son deriving  title  through  or  from  him  against  an  assignee, 
or  an  executor,  or  administrator,  unless  the  other  party  to 
such  oontract  or  thing  in  action,  whom  the  defendant  or 
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plaintiff  represents,  is  living,  and  bis  testimony  can  be  pro- 
cured for  such  examination;  nor  unless  at  least  ten  days' 
notice  of  sucb  intended  examination  of  tbe  assignor,  specify- 
ing tbe  points  upon  wbicb  be  is  intended  to  be  examined, 
sball  be  given  in  writing  to  the  adverse  party/'  (Code  of 
Procedure,  as  amended  in  1851,  §§  398,  399.) 

There  is  no  ground  whatever  for  the  position  that  the  wit- 
ness was  rendered  incompetent  by  the  first  clause  of  §  399. 
He  was  in  no  sense  a  party  to  the  action,  nor  was  it  prose- 
cuted for  his  benefit.  Whatever  may  have  been  the  object, 
or  the  consideration,  of  the  conveyance  of  the  land,  by  him, 
he  could  not  afterwards  question  the  validity  of  such  convey- 
ance; and  having  no  interest  in  land,  and  being  released 
from  liability  upon  his  covenants,  he  could  not  be  benefitted 
by  the  plaintiff's  success.  (Jackson  v.  Stevens,  16  John.  110 ; 
McCrea  v.  Purmorty  16  Wend.  460.)  Neither  could  the 
record  in  this  case,  whatever,  its  results,  be  made  use  of,  for 
or  against  the  witness,  in  an  action  on  his  bond.  McLaren 
y.  Hopkins,  supra,) 

The  objection,  based  upon  the  other  portion  of  §  399,  is, 
I  think,  equally  untenable.  The  conveyance  of  land,  is  not 
an  assignment  of  ^'a  thing  in  action  or  contract.''  (2  Bl. 
Com.  397^;  1  Chitty's  G.  P.  99,  note  p. ;  Oillet  v.  FaircMld, 
4  Denio,  82;  Hudson  JBiver  R.  B.  Co.  v.  Lounsberry,  25 
Barb.  597.)  The  case  was,  therefore,  not  within  the  letter 
of  the  statute,  and  I  am  satisfied  was  not  within  the  inten- 
tion or  object  of  its  provisions.  No  inconvenience  has  ever 
resulted  from  the  common  law  rule  admitting  the  testimony 
of  the  grantor  of  lands  as  a  witness  under  such  circum- 
stances, and  I  see  no  propriety  in  extending  the  statutory 
exclusion  to  cases  not  clearly  embraced  by  its  terms. 

If  the  plaintiff  had  not  abandoned  the  claim  to  recover  the 
alleged  balance  of  the  assigned  accounts,  the  testimony  would 
undoubtedly  have  been  inadmissible,  notwithstanding  the 
limitation  placed  upon  its  effect  by  the  referee ;  because  a  con- 
siderable part  of  it  bore  directly  upon  the  question  of  such 
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balance,  through  the  accounts  which  the  witness  proved. 
The  referee  could  not,  so  long  as  the  question  of  the  general 
accounts  was  before  him,  render  the  receipt  of  such  testi- 
mony rightful,  by  declaring  that  its  application  should  be 
limited  to  another  issue,  in  relation  to  which  the  witness  was 
competent  to  testify.  But  this  objection  was  removed  when 
all  claim  to  a  recovery  upon  the  accounts  was  abandoned. 
It  has  been  questioned  whether  there  was  such  an  abandon- 
ment on  the  trial,  but  the  report  of  the  referee  on  that  sub- 
ject is  ft)nclusive  here.  The  testimony  of  the  mortgagor  was 
therefore  properly  admitted. 

It  is  insisted,  that  if  the  decision  of  the  referee  was  in  any 
respects  erroneous,  the  Supreme  Court  should  not  have  pro- 
nounced a  final  judgment  on  the  appeal,  but  should  have 
ordered  a  hew  trial.  If  any  material  error  had  occurred  on 
the  trial,  or  in  the  findings  of  fact  by  the  referee,  a  new  trial 
would  doubtless  have  been  necessary ;  but  the  only  error  ap- 
pearing in  the  case,  was  in  the  judgment  which  he  directed 
to  be  entered  as  the  legal  result  from  those  facts.  That  error 
it  was  the  province  of  the  Supreme  Court  to  correct ;  it  has 
been.corrected  by  the  entry  of  the  appropriate  judgment,  and 
that  judgment  should  be  affirmed,  with  costs. 

Denio,  Ch.  J.  After  an  examination  of  this  case,  I  have 
come  to  the  following  conclusions : 

(1.)  The  complaint  was  sufficient  to  authorize  a  judgment 
allowing  the  plaintiff  to  redeem  if  a  balance  should  be  found 
due  on  the  mortgage.*  The  case  made  was  undoubtedly,  in 
one  aspect,  that  of  a  full  payment ;  but  it  was  conceded  that 
it  wpuld  depend  upon  the  proof  and  the  state  of  the  accounts, 
and  impliedly  that  it  might  turn  out  that  some  amount  less 
than  that  which  the  defendant  claimed  would  appear  to  be  * 
unpaid.  Hence  •ne  part  of  the  prayer  was  that  the  balance, 
if  the  debt  were  not  fully  paid,  might  be  ascertained  and 
determined,  and  there  was  a  prayer  for  general  relief,  such 
as  might  be  agreeable  to  equity.     After  the  trial,  the  plain- 
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tiff  asked  that  a  judgment  for  a  redemption  should  be  given 
in  case  the  mortgage  should  not  be  found  to  be  fully  paid. 
When  such  a  result  was  arrived  at  by  the  referee  he  should 
have  adjudged  that  the  plaintiff  redeem  or  be  precluded, 
according  to  the  usual  course  in  redemption  suits,  or  in  suits 
having  a  double  aspect,  looking  to  satisfaction  or  redemption 
as  the  case,  on  the  accounts,  should  require.  It  follows  that, 
if  there  were  no  other  difficulty,  the  general  term  was  right 
in  pronouncing  such  a  judgment  as  the  referee  should  have 
given. 

(2.)  But  the  defendant's  counsel  insists  that  error  was 
committed  on  the  trial,  on  account  of  which  the  determina- 
tion that  only  $1259.84  was  due  ought  not  to  be  sustained. 
The  judgment  of  the  special  term  being  in  the  defendant's 
favor  he  could  not  appeal,  and  hence  had  no  opportunity  of 
reviewing  the  rulings  upon  which  the  alleged  errors  are 
predicated.  Hence  he  urges  that  the  general  term,  if  it 
determined  that  the  judgment  on  the  report  was  wrong, 
should  have  awarded  a  new  trial,  in  order  that  the  questions 
which  arose  upon  the  testimony  might  be  determined  in  such 
a  manner  that  they  could  be  reviewed  by  the  general  term, 
and  in  this  court  The  answer  which  the  judges  at  the  gen- 
eral term  gave  to  this  suggestion  was,  that  the  defendant 
might  have  appealed  to  the  general  term  from  the  determi- 
nation that  only  a  certain  amount  was  due,  although  the 
general  judgment  was  in  his  favor.  This  answer  is  not  sat- 
isfactory to  my  mind.  No  doubt  a  party  may  appeal  from 
any  separate  part  of  a  judgment  which  is  adverse  to  him, 
though  he  may  be  satisfied  with  other  portions  of  it.  But  I 
think  this  was  not  a  case  of  that  kind.  Here  the  only  judg- 
ment was  in  favor  of  the  defendant,  dismissing  the  complaint. 
It  was  no  part  of  the  adjudication  that  only  a  limited  amount 
remained  unpaid.  That  determination  was  in  the  finding, 
but  was  not  one  of  the  items  of  *  the  judgment.  It  could  no 
more  be  appealed  from  than  any  of  the  conclusions  of  fact  or 
of  law  stated  by  the  referee,  or  any  of  the  reasonings  of  the 
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court.  But  I  am  of  opinion  that  it  was  competent  for  the 
general  term  tp  have  reviewed  the  case  on  the  exceptions 
taken  on  the  trial,  and  also  upon  the  facts,  so  far  as  to 
determine  whether  the  findings  were  warranted  by  the  evi- 
dence, and  that  this  court  can  review  the  case  so  far  as  ques- 
tions of  law  were  raised  upon  the  trial,  by  the  exceptions, 
although  the  defendant  could  not  and  did  not  appeal  to  the 
general  term.  Suppose  the  general  term,  upon  an  examina- 
tion of  the  case,  on  the  plaintiff's  appeal,  upon  the  view  of 
its  jurisdiction  which  I  have  suggested,  had  come  to  the 
opinion  that  although  the  judgment  was  not  consistent  with 
the  finding  as  to  the  amount,  yet  that  there  were  errors  of 
law  or  fact  of  such  a  character  that  the  finding  ought  not  to 
be  sustained,  it  would  have  been  its  duty  to  have  refused  to 
modify  the  judgment  so  as  to  allow  a  redemption.  But  it 
should  have  set  it  aside  and  have  ordered  a  new  trial,  so  that 
the  question  as  to  the  amount  due  could  have  been  tried  and 
determined  in  a  manner  free  from  any  just  exception.  If, 
on  the  contrary,  the  general  term  had  considered  that  the 
trial  had  been  legal  and  free  from  just  exception,  and  that 
the  determination  of  the  question  of  fact  was  warranted  by, 
and  not  against  the  weight  of  evidence,  it  would  have  been 
their  duty  to  do  what  they  actually  did  in  the  judgment 
before  us,  namely,  modify  the  judgment  so  that  it  should 
conform  to  the  legal  result  of  the  findings.  The  office  and 
jurisdiction  of  the  general  term  being  such  as  I  have  stated, 
"^  we  are  to  assume  that  it  found  no  error  to  exist  in  the  trial ; 
that  the  exceptions  taken  in  the  progress  of  it  were  not  well 
taken;  and  that  the  conclusions  of  fact  found  were  not 
against  the  weight  of  the  evidence.  The  jurisdiction  of  this 
court  is  to  review  the  determination  of  the  general  term 
upon  all  these  questions,' except  as  to  the  facts,  or  the  con- 
formity of  the  finding  with  the  evidence.  So  far  as  the  con- 
clusions of  fact  are  concerned  the  case  ends  with  the  general 
term,  but  as  to  the  matters  of  law,  we  sit  in  review  of  its 
determination.    It  follows  that  we  are  bound  to  look  into 
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the  exceptions  to  the  ruling  of  the  referee,  and  to  award  a 
new  trial  if  any  of  them  are  well  taken,  and  this  is  the  only 
remaining  question  in  this  case. 

(3.)  The  defendant,  on  the  trial,  objected  to  the  mainte- 
nance of  the  action  on  the  ground  that  the  plaintiff  did  not 
appear  to  be  a  bona  fide  purchaser  of  the  mortgaged  prem-* 
ises.  There  was  a  motion  for  a  nonsuit  on  that  ground, 
which  was  denied,  and  the  defendant's  counsel  excepted. 
I  see  no  reason  to  doubt  but  that,  as  between  Ephraim 
Beach  and  the  plaintiff,  the  title  to  those  premises  passed 
from  the  former  to  the  latter  by  the  conveyance  executed 
shortly  before  the  suit  was  conmenced.  Although  Ephraim 
Beach  admitted,  in  effect,  in  his  testimony,  that  the  convey- 
ance was  made  to  enable  him  to  be  a  witness  in  the  suit  the 
plaintiff  was  expected  to  commence  to  procure  the  satisfaction 
of  the  mortgage,  that  was  not  a  circumstance  which  could  im- 
pair the  effect  of  the  deed,  as  between  the  parties.  If  the  plain- 
tiff, by  that  conveyance,  became  the  owner  of  the  premises,  as 
he  clearly  did,  he  was  entitled  to  all  the  legal  and  equitable 
remedies  which  any  owner  would  have  to  procure  the  removal 
of  an  alleged  incumbrance  which  was  inequitably  set  up  or 
kept  on  foot  against  the  land.  Supposing  this  to  have  been 
a  deed  of  gift  as  between  the  parties,  the  defendant  could 
not  question  the  consideration,  for  he  had#no  more  right 
against  a  voluntary  grantee  than  he  had  against  the  grantor. 
Except  as  to  Ihe  competency  of  the  grantee  as  a  witness,  he 
was  not  injured  by  having  to  contest  the  matter  with  the 
plaintiff  rather  than  with  his  grantor.  I  have  looked  into 
the  authorities  cited  to  show  that  a  person  acquiring  title 
under  such  circumstances  can  not  file  a  bill  of  this  nature, 
but  I  think  they  do  not  establish  that  position.  The  right 
to  redeem  mortgaged  premises,  or  to  have  a  mortgage  satis* 
fied  when  the  mortgage  debt  has  been  paid,  is  as  absolute  a 
right  as  any  known  to  the  law,  and  it  is  not  the  less  al)8olute 
that  it  has  to  be  asserted  in  a  court  of  equity.  But  the 
chuage  of  title  to  the  mortgaged  premises  in  this  case  let  in 
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the  grantor^  Ephraim  Beach,  as  a  witness.  If  the  law  had 
determined  that  a  party  parting  with  title  under  snch  cir- 
cumstances, with  a  design  to  give  testimony  for  the  grantee, 
in  an  expected  controversy,  would  not  be  competent  to  give  tes- 
timony for  his  grantor,  of  course  the  plaintiff  would  be  beaten, 
unless  he  could  prove  his  case  by  other  testimony.  But  such  a 
person  is  not,  in  law,  incompetent  as  a  witness,  however  strong- 
ly the  circumstance  may  operate  against  his  credibility.  The 
case  is  not  within  the  provisions  of  §  399  of  the  code,  which 
forbids  an  assignor  of  a  thing  in  action  to  testify  on  behalf 
of  a  person  claiming  title  through  him,  where  the  other  party 
to  the  contract  is  not  living.  •That  rule  applied,  as  the  ref- 
eree held,  to  the  assigned  personal  demands,  but  not  to  the 
land  which  was  conveyed.  The  reason  upon  which  that 
exception  was  founded  would  probably  apply  to  a  case  situ- 
ated like  this.  But  the  statute  does  not  reach  such  a  case, 
and  the  only  advantage  which  the  defendant  could  have  from 
this  peculiar  feature  of  the  transaction  would  be  to  question 
the  credibility  of  the  witness.  We  are  to  assume  that* the  ref- 
eree made  all  due  allowance  for  that  circumstance.  The  ques- 
tion on  the  merits  was,  whether  the  $10,000  of  state  stock  was 
delivered  to  the  testator,  T.  B.  Cooke,  under  an  agreement  that 
the  proceeds  of  the  sale  of  it  should  be  applied  to  the  payment 
of  the  indebtedness  secured  by  the  mortgage,  or  whether  it 
was  delivered  to  him  without  such  agreement,  so  that  it 
would  be  applicable  on  the  general  accounts  existing  between 
these  parties.  The  referee  took  the  first  mentioned  view  of 
this  evidence,  and  accordingly  applied  the  whole  proceeds 
towards  the  extinguishment  of  the  debt  secured  by  the  mort- 
gage, irrespective  of  any  other  (J^^ft^ds  Cooke  had  against 
Beach.  Whether  this  was  right  was  a  question  upon  the 
proof,  which  we  can  not  go  into.  If  it  was  not,  by  the 
agreement  and  understanding  of  the  parties  app^cable  spe- 
cifically to  the  mortgage  debt,  then  it  could  not  be  availed 
of  by  the  plaintiff,  except  by  way  of  set-off,  or  upon  some 
principle  of  the  implied  appropriation  of  payments,  and  in 
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either  case  the  whole  of  the  accounts  between  the  parties 
mnst  have  been  examined.  The  plaintiff's  counsel  declined 
to  go  into  the  accounts,  and  the  referee  did  not  examine  them, 
though  there  was  evidence  respecting  them.  He  held  that 
the  evidence  showed  that  the  proceeds  of  the  stock  were,  by 
the  agreement  of  the  parties,  to  be  applied  towards  th 
indebtedness  of  $10,000  secured  by  the  mortgage.  Th 
whole  question  on  the  merits  was,  whether  this  conclusion 
was  right.  As  we  must  assume  it  to  have  been  correct, 
because  we  have  no  jurisdiction  to  review  it,  we  can  not  do 
otherwise  than  affirm  the  judgment  of  the  Supreme  Court 

Dayiss,  Hoqkboom,  and  Mullin,  J  J.  concurred. 

Inqbahah,  J.,  (dissenting.)  This  case  was  referred  to  a 
referree  to  try  the  issues.  Upon  the  trial  the  referee  dismissed 
the  complaii)t.  The  plaintiff  appealed  to  the  general  term,  , 
which  decided  that  the  referee  erred,  and  that  upon  the  facts 
found  by  the  referee  the  plaintiff  was  entitled  to  equitable 
relief,  and  after  settling  the  amount  due  on  the  mortgage, 
gave  a  judgment  allowing  the  plaintiff  to  redeem  on  pay- 
ment thereof.  It  appears  to  me  the  general  term  had  no  au- 
thority to  render  such  a  judgment.  By  §  330  of  the  code 
the  appellate  court  may  reverse,  affirm  or  modify  the  judg- 
ment appealed  from,  and  may  if  necessary  order  a  new  trial, 
and  by  §  10  this  power  is  conferred  on  the  court  of  appeals. 
This  is  the  extent  of  the  power  possessed  by  the  appellate 
court.  In  this  case  the  referee  dismissed  the  complaint  and 
rendered  judgment  for  the  defendant..  This  judgment  the 
court  could  reverse,  and  If  necessary  could  order  a  new  trial, 
and  they  did  reverse  the  judgment,  because  they  set  aside  the 
dismissal  of  the  complaint  in  favor  of  the  defendant.  But 
they  went  further,  and  rendered  a  judgment  in  favor  of  the 
plaintiff.  Such  a  judgment  was  neither  an  affirmance  or  a 
modification  of  the  ori^nal  judgment,  but  a  rendition  of  an 
entirely  different  judgment,  in  favor  of  another  party.    Such 
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a  course  must  work  great  injustice  to  the  party  whose  judg- 
ment is  reversed.  He  may  have  exceptions  to  rulings  upon 
the  trial  which  he  loses  the  opportunity  of  reviewing,  and 
which  may  have  excluded  evidence  that  would  have  mate- 
rially  affected  the  decision.  It  is  said  he  should  have  ex- 
cepted and  made  his  bill  of  exceptions  if  he  wished  to  preserve 
his  rights.  But  the  successful  party  has  no  right  to  appeal. 
The  348th  section  of  the  code  only  allows  an  appeal  from 
a  judgment,  and  not  for  exceptions  merely.  The  notion  of 
a  successful  party  appealing  from  a  judgment  in  his  favor 
might  be  very  acceptable  to  his  debtor  against  whom  he  had 
obtained  a  judgment,  but  not  very  beneficial  to  the  creditor, 
who  thereby  would  stay  the  collection  of  the  debt  due  him, 
for  f^ar  his  adversary  might  appeal  and  obtain  a  judgment  in 
his  favor.  I  doubt  whether  any  court  in  this  state  would 
consent  to  hear  argued  a  bill  of  exceptions  where  the  judg- 
ment was  rendered  in  favor  of  the  party  appealing.  In  Astor 
V.  L'AmoreuXj  (4  Seld.  107,)  this  court  held  that  the  gen- 
eral term  erred  in  reversing  a  judgment  in  favor  of  the  plain- 
tiff, and  ordering  judgment  for  the  defendant.  The  same 
rule  should  be  applied  to  this  case.  It  becomes,  therefore, 
necessary  to  inquire  whether  the  referee  erred  in  dismissing 
the  complaint,  in  order  to  decide  whether  a  new  trial  should 
be  granted. 

The  complaint  states  facts,  and  asks  for  relief  which  could 
have  been  granted  by  the  referee  to  the  full  extent  to  which 
the  general  term  have  rendered  judgment  in  his  favor,  unless 
it  be  necessary  for  the  plaintiff  to  tender  the  amount  due 
before  commencing  his  action. 

The  finding  of  the  referee  is  that  Ephraim  Beach  conveyed 
the  whole  estate  to  the  plaintiff;  that  Beach  resided  on  a 
portion  of  it,  and  received  the  whole  of  the  rents  and  profits ; 
but  there  is  no  finding  that  the  conveyance  was  fraudulent, 
or  th^t  the  plaintiff  was  not  a  bona  fide  holder.  In  the  ab- 
sence of  any  such  finding  we  are  bound  to  presume  the  con- 
trary, and  that  the  conveyance  did  in  reality  pass  the  title  to 
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the  plaintiff.  He  was  then,  if  a  bona  fide  holder,  entitled 
to  the  relief  sought,  and  the  referee  should  not  have  dismissed 
the  complaint  Upon  the  whole  I  think  justice  will  be  pro- 
moted by  sending  this  case  back  to  the  referee  for  a  new  trial, 
to  give  the  parties  an  opportunity  to  review  the  case  after 
having  the  opinions  of  the  courts  above.  And  in  order  that 
the  proper  judgment  may  be  rendered  by  the  referee,  the 
judgment  should  be  reversed,  and  a  new  trial  ordered. 

Wright  and  Johnson,  J  J.,  concurred  with  Ingbahah,  J. 

Judgment  aflSrmed. 


The  Bank  of  Coopebstown  v.  Jonathan  L.  Woods 

and  others. 

Where  the  complaint  described  the  note  sned  on  as  being  made  by  "  Orria 
North/*  and  the  note  offered  in  evidence  appeared  to  have  been  made  hj 
a  Jhm,  consisting  of  two  persons,  doing  business  nnder  the  name  of  "  Or- 
rin  North ;"  BM  that  an  objection  to  the  reading  of  the  note  and  protest  in 
evidence  was  properly  overriiled. 

An  offer  to  prove  other  ontstanding  notes  of  the  same  amonnt  as  the  one  in 
suit,  with  the  like  ma^er  and  indorsers,  and  place  of  payment  as  the  one 
in  suit,  and  maturing  at  varions  times  between  February  and  August,  was 
Mf  properly  overruled ;  where  the  defendants  had  permitted  the  note  in 
suit  to  be  read  without  objection  to  the  protest,  and  without  a  motion  for 
a  nonsuit,  and  without  stating  that  the  object  of  the  proof  was  V>  sbow 
that  the  notice  of  protest  was  too  indefinite,  and  might  be  applied  to  some 
one  of  the  numerous  notes  thus  offered  to  be  proved ;  nor  was  there  any 
request  to  charge  the  Jury  as  to  the  effect  of  the  notice  of  protest,  or 
any  objection  made  thereto. 

Utldf  alto,  that  the  offered  evidence  did  not  go  far  enough  to  raise  a  question 
as  to  the  v^fBdency  of  the  notice  of  protest ;  there  being  no  proof,  or 
offer  to  prove,  that  any  one  of  the  several  notes  (other  than  the  one  in 
suit)  was  held  by  the  plaintiff,  or  mattered  at  or  about  the  time  of  the 
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one  in  suit,  or  was  ever  protested,  so  as  to  be  capable  of  being  confounded 
with  the  one  in  suit. 

A  notice  of  protest  dated  the  day  on  which  a  note  matures,  stating  that  a 
promissory  note  drawn  by  0.  N.,  for  $1000,  and  indorsed  by  the  person  to 
whom  the  noUce  is  sent,  "if  protested'*  for  non-payment,  is  a  sufficient 
description  of  the  note,  in  connection  with  the  facts  that  nojother  note  of 
similar  amount  fell  due  on  that  day ;  that  no  other  notes  were  held  by  the 
plaintiflf;  and  that  no  others  were  in  fact  protested.  And  will  be  con- 
strued as  referring  to  the  day  of  the  date  of  the  notice,  as  the  day  w&en 
the  note  was  protested. 

The  true  principle  is,  that  if  facts  exist  which  render  such  a  noUce  nnoertain 
or  equivocal,  and  the  knowledge  of  these  facts  is  confined  to  the  indorser, 
or  is  not  brought  home  to  the  holder  of  the  paper,  the  notice  is  sufficient  to 
charge  the  indorser.    Fer  Denio,  Gh.  J. 

The  principle  of  the  ease  of  Oook  y.  Litd^/Mdt  (5  Seld.  279,)  ought  not  to  be 
extended. 

The  true  rulo  is  as  stated  by  Judge  Dbkxo,  in  Ernne  Inntranet  Co.  y.  Grtm^  (19 
N.  T.  Rep.  118,)  that  a  notice  of  protest  should  reasonably  apprise  the 
party  of  the  particular  paper  on  which  he  is  sought  to  be  charged. 

A  printed  notice  of  protest,  including  the  signature  of  the  notary,  is  sofficieat. 

Appeal  from  a  judgmeDt  of  the  Sapreme  Court,  in  favor 
of  the  plaintiff.  This  action  was  against  the  defendant 
North,  as  the  maker,  and  the  defendants  Woods  and  Dayton, 
as  indorsers  of  a  promisory  note  signed  "Orrin  North," 
dated  June  15,  1857,  payable  to  the  order  of  the  defend- 
ant Woods,  at  the  office  of  Townsend,  Clark  &  Co.,  180 
Broadway,  New  York,  sixty  days  from  date,  for  $1000. 
The  complaint  alleged  that  the  note  was  made  by  the  de- 
fendant North.  The  defendants  Woods  and  Dayton  (who 
only  have  appealed,)  answered  separately,  denying  every 
allegation  of  the  complaint,  and  each  annexed  to  his  answer 
his  affidavit  denying  the  fact  pf  having  received  notice  of 
the  non-payment  of  the  uote.  The  action  was  tried  at  the 
Otsego  circuit,  December  25,  1857.  On  the  trial  the  plain- 
tiff proved  that  the  signature  "Orrin  North"  to  the  note 
was  the  handwriting  of  the  defendant  North,  but  that  at 
the  tim^  the  note  was  made,  North  was  engaged  in  business 
as  a  partner  with  one  Elias  B.  Holmes,  under  the  firm  name 
of  '^  Orrin  North ;"  that  the  note  was  given  in  the  business 
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of  that  firm^  aDcl  was  intended  as  the  note  of  the  firm,  and 
that  the  plaintiff  was  informed  that  it  was  so  given  and  in- 
tended before  this  suit  was  commenced.  The  plaintiff  fur- 
ther proved  that  the  defendants  Woods  and  Dayton  indorsed 
the  note  for  the  accommodation  of  the  makers ;  that  the 
note  at  its  maturity  was  presented  for  payment  at  the  place 
where  it  was  payable,  and  payment  demanded,  and  that 
notices  addressed  to  the  defendants  at  their  respective  places 
of  residence  were  on  the  same  day  deposited  in  the  post  office 
in  the  city  of  New  York,  which  notices  were  in  the  words 
and  figures  following : 

''New  York,  Aug.  17,  1857. 
Sib  :    Please  take  notice,  that  a  promissory  note  drawn  by 
Orrin  North  for  1000  dollars,  indorsed  by  you,  is  protested 
for  non-payment,  and  that  the  holders  look  to  you  for  pay- 
ment thereof. 

Your  obedient  servant, 

A.  B.  BoGKBS,  Notary  Public" 

The  notices  were  printed,  and  filled  up  in  writing,  and  the 
name  of  ^^  A.  B.  Bogers,"  was  printed  at  the  bottom  of  each. 
The  plaintiff  thereupon  offered  to  read  the  note  in  evidence, 
which  was  objected  to  by  the  defendants  severally,  on  the 
ground  that  the  evidence  showed  the  note  to  be  the  note  of 
the  firm  of  "Orrin  North,"  and  not  the  individual  note  of 
the  defendant  North,  as  set  out  in  the  complaint,  which  ob- 
jection was  overruled  by  the  court,  and  the  defendants  sev- 
erally excepted.  The  plaintiff  having  rested,  the  defendants 
Woods  and  Dayton,  offered  to  prove  that  when  the  note  in 
suit  matured,  two  other  notes  were  outstanding,  of  the  same 
date,  (June  15,  1857,)  for  $1000  each,  made  by  North,  and 
payable  to  the  order  of  Woods,  and  indorsed  for  the  makers' 
accommodation  by  Woods  and  Dayton,  both  payable  in 
New  York ;  one  maturing  July  23,  and  the  other  August  2, 
1857.  To  which  the  plaintiff  objected,  for  the  reasons  set 
forth  in  the  case,  and  the  court  sustained  the  objection  and 
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excluded  the  evidence,  and  the  defendants  Woods  and  Dayton 
excepted.  The  defendants  Woods  and  Dayton  farther  offer- 
ed to  proved  that  from  January  6  to  July  16,  1857,  they 
indorsed  twenty-seven  other  notes  made  by.  North,  and  for 
his  accommodation,  for  $1000  each ;  six  of  which  were  dated 
on  different  days  in  January,  six  on  different  days  in  Febru- 
ary, five  on  different  days  in  March,  seven  on  different  days 
in  April,  three  on  different  days  in  May,  six  on  different 
days  in  June,  and  five  on  different  days  in  July,  all  in  1857 ; 
thirty-three  of  which  were  payable  in  New  York,  and  they 
matured  on  different  days  in  said  months,  and  in  August  of 
that  year.  To  proving  which  the  plaintiff  objected  as  above, 
and  the  court  sustained  the  objection  and  excluded  the  evi- 
dence, and  the  defendants  Woods  and  Dayton  excepted. 
The  jury  found  a  verdict  for  the  plaintiff  for  $1025.58,  the 
amount  of  the  note.  The  defendants  Woods  and  Dayton 
made  a  bill  of  exceptions  containing  the  above  exceptions 
among  others,  and  judgment  having  been  entered  on  the 
verdict,  Woods  and  Dayton  appealed  tjierefrom  to  the  gen- 
eral term.  The  appeal  was  first  heard  at  a  general  term  in 
the  6th  district,  before  Justices  Mason,  Gray,  Balcom  and 
Campbell,  in  July  1858,  and  the  court  was  equally  divided ; 
Justices  Mabon  and  Gray  being  for  reversing,  and  Justices 
Balcom  and  Campbell  for  affirming  the  judgment ;  and  a 
re-argument  was  ordered.  The  appeal  was  again  heard  in 
the  same  district,  in  May  1859,  before  Justices  Masok,  Bal- 
com and  Cai^pbell,  (Justice  Gray  being  then  in  the  Court 
of  Appeals,)  when  the  judgment  was  affirmed,  Justice  Mason 
dissenting.  From  this  judgment  of  affirmance  the  defend- 
ants Woods  and  Dayton  appealed  to  this  court. 

Geo.  G.  Greene  and  John  T.  Murray ^  for  the  appellants. 

I,  The  court  below  erred  in  overruling  the  objection  to 
the  reading  the  note  in  evidence.  The  note  set  out  in  the 
complaint  was  one  made  by  the  defendant  North,  while  the 
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one  proved  and  offered  in  evidence  was  made  by  Orrin  North 
and  Elias  B.  Holmes,  being  an  entirely  different  note.  The 
variance  was  a  fatal  one,  and  as  the  plaintiff  did  not  ask  to 
amend  the  complaint,  the  note  should  not  have  been  received 
in  evidence.  / 

II.  The  court  erred  in  excluding  the  evidence  offered  bj* 
the  defendants  Woods  and  Dayton,  that  there  were  other 
notes  outstanding  at  the  time  the  note  in  suit  matured,  made 
by  Orrin  North  and  indorsed  by  Woods  and  Dayton  as  ac- 
commodation indorsers,  each  answering  the  description  con« 
tained  in  the  notice  of  protest,  but  differing  from  the  note  in 
suit  in  essential  particulars,  to  wit,  in  date,  time  of  payment, 
two  of  them  bearing  the  same  date  with  the  note  in  suit,  but 
differing  in  times  of  payment,  and  the  others  differing  both 
in  dates  and  times  of  payment.  A  notice  of  the  dishonor 
of  commercial  paper,  to  be  sufficient  to  charge  the  indorser^ 
must  inform  the  indorser  of  all  the  facts  requisite  to  make 
him  liable.  It  must  state  that  the  identical  note  in  quea^ 
Hon  has  been,  on  the  day  it  matured,  presented  for  payment, 
at  the  place  where  payable,  &c.  A  notice  which  falls  short 
of  this  is  defective  on  its  face.  It  is  as  requisite  that  the 
particular  paper  intended  should  be  identified  by  the  notice, 
as  that  the  fact  of  presentment  and  non-payment  should  be 
stated  therein.  In  this  all  the  authorities  concur.  That 
this  notice  identifies  any  particular  note  can  not  be  pretended, 
as  it  states  no  date,  or  place,  or  time  of  payment,  each  of 
which  is  equally  with  the  amount,  a  distinguishing  feature 
of  every  promissory  note,  and  this  notice  would  have  been 
equally  as  good  had  it  stated  either,  omitting  the  amount. 
{booh  V.  Litchfield^  5  Seld.  279 ;  Shelton  v.  BraithwaitCy 
7  Mees.  &  Welsh.  436 ;  Story  on  Prom.  Notes,  §  349 ;  Chit, 
on  Bills,  8th  Am.  from  8th  Lond.  ed.  601,  n.  p.)  It  is  true 
that  in  Toungs  v.  iec,  (2  Kern.  561,)  it  was  held  that  an 
indorser  was  charged  by  a  notice  precisely  similar  to  the 
notice  in  this  case.  It  was  not,  however,  so  held  on  the 
ground  that  the  notice  was  sufficient  of  itself,  but  because 
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the  facts  stated  in  the  notice  in  connection  with  the  knowl- 
edge that  the  law  presumed  the  indorser  had,  independently 
of  the  notice,  in  the  absence  of  proof  to  the  contrary,  gave 
him  information  of  all  the  facts  necessary  to  charge  him. 
,The  court,  in  that  case,  in  effect  say,  the  notice  informs  the 
*indorser  that  a  note  indorsed  by  him  has  been  hishouored, 
and  as,  in  absence  of  proof  to  the  contrary,  the  law  does  not 
presume  that  he  has  indorsed  any  other  note,  the  notice  in 
connection  with  the  indorser's  knowledge  that  but  one  note 
indorsed  by  him  is  in  existence,  informs  him  that  the  par- 
ticular note  in  question  is  dishonored.     But  in  this  case  the 
defendants  offered  to  show  that  other  notes  were  outstanding, 
differing  from  the  note  in  suit,  in  various  particulars,  but 
which  were  each  and  all  as  perfectly  described  and  identified 
by  the  notice  as  the  note  in  question.     The  notice  did  not 
therefore  identify  to  the  mind  of  the  defendants  the  note  dis- 
honored.   In  Shelton  v.  Braithwaite,  supra^  Park,  B.  says : 
'^If  there  was  another  bill  answering  the  same  description, 
the  defendant  might  have  proved  that  fact^  and  then  the 
notice  would  have  been  uncertain.''    In  C7ooA;  y.  Litchfield^ 
supra.  Buggies,  Gh.  J.   says:  ''One  of  the  indispensable 
requisites  of  the  notice  to  be  given  to  the  indorser,  of  the 
dishonor  of  a  note  is,  that  it  should,  either  expressly  or  by 
just  and  natural  implication,  contain  in  substance  a  true 
description  of  the  note.  So  as  to  identify  it  to  the  mind  of 
the  indorser.     *     *    A  notice  which  is  barely  sufficient  to 
put  the  indorser  upon  inquiry  is  not  sufficient.     The  note 
should  be  sufficiently  described  to  enable  the  party  to  know 
what  note  it  is.     (Bemer  v.  Downer ,  23  Wend.  626 ;  Story 
on  Prom.  Notes,  §  349.)"    In  this  case  Buggies,  Gh.  J.  quotes 
from  and  approves  of  the  decision  in  Shelton  v.  Braithwaite, 
(suprg^,)  and  then  says :  ''  There  are  several  other  cases  in 
which  an  imperfect  or  erroneous  description  has  been  held 
sufficient,  on  the  same  giround  that  the  party  could  not  be 
misled  or  mistaken  in  regard  to  the  meaning  of  the  notice, 
and  the  indentity  of  the  hilly  because  there  was  only  one 
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instrument  of  the  kind  to  which  the  notice  could  possibly 
relate.  BtU  all  these  cases  show  thai  where  there  are  more 
than  oney  the  notice  is  bad  for  uncertainty.  (Mills  v.  Bank 
of  U.  S.,  11  Wheat.  436 ;  Stockman  v.  Parr,  11  Mees.  & 
Welsh.  809 ;  Cayuga  Bank  v.  Warden ,  1  Comst,  415 ;  Bank 
of  Alexandria  v.  Swan^  9  Peters,  33.")  See  Hodges  v.  Shu-* 
IsTy  (22  N.  T.  Bep.  114)  This  case  can  only  be  distin- 
guished from  Cook  y.  Litchfield  by  the  fact  that  in  the  case 
cited  the  plaintiffs  held  the  other  notes  answering  the  de- 
scription in  the  notice  of  dishonor,  while  in  this  case  it  did 
not  appear  who  held  such  other  notes,  and  the  court  below, 
in  affirming  the  judgment  in  this  case,  based  its  decision 
upon  that  distinction.  But  the  Court  of  Appeals,  in  Cook 
▼.  Litchfieldy  recognized  no  such  distinction ;  its  decision  is 
based  solely  upon  the  ground  that  the  notice  in  that  case  failed 
to  convey  to  the  mind  of  the  indorser  the  information  thai 
the  particular  note  in  question  was  dishonored,  without  re- 
gard to  whether  the  holder  did,  or  did  not  know,  of  the 
existence  of  other  facts  within  the  knowledge  of  the  indoi^er, 
which,  in  connection  with  the  notice,  would  convey  to  the 
latter  the  requisite  information.  The  general  rule  that  a 
notice  of  dishonor  to  be  good  must  give  every  distinguishing 
feature  of  the  note,  by  stating  its  maker,  payee,  date,  amount 
and  time  and  place  of  payment,  and  that  where  the  notice 
omits  either,  the  risk  is  with  the  holder  whether  the  requi^ 
site  information  is  given  to  the  indorser ,  is  fully  recognized 
and  approved  in  the  case  above  cited.  Hodges  v.  Shuter, 
(supray)  recognizes  the  same  rule.  If  the  holder  of  a  note 
gives  a  defective  notice,  he,  and  not  the  indorser,  runs  the 
risk  of  its  not  conveying  the  requisite  information,  and  no 
authority  can  be  found,  in  the  least  sanctioning  the  doctrine 
of  the  court  below,  that  an  indorser  must,  in  order  to  protect 
himself  against  tlie  consequences  of  a  defective  notice  of 
protest,  see  to  it,  that  the  holder  of  every  note  indorsed  by 
him  is  informed  of  the  existence  and  description  of  every 
other  note  outstanding  indorsed  by  him.     It  would  be  impos- 
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sible  for  an  indorser  to  do  this^  for  he  could  not  know  who 
would  be  the  holder  of  the  notes  when  they  matured.  In 
this  case  the  notice  does  not  state  the  date  of  the  note,  where 
drawn,  when  or  where,  or  to  whose  order  payable,  or  that  it 
was  indorsed  by  any  one  except  the  person  to  whom  the  notice 
was  given.  All  the  authorities  agree  that  such  a  notice  is 
defective,  and  as  it  did  not  in  this  case  convey  to  the  indors- 
ers  the  requisite  information,  the  plaintiff  and  not  the  de- 
fendants must  suffer  the  consequences  thereof.  (Chitty  on 
Bills,  8th  Am.  from  8th  Lond.  ed.  501 ;  Story  on  Prom. 
Notes,  §  349 ;  Wynn  v.  Alden,  4  Denio,  163.)  The  plain- 
tiff  having  the  note  in  its  possession  could  have  given  a 
particular  description  thereof,  and  had  that  been  done  the 
note  in  question  would  have  been  identified  to  the  mind  of 
the  indorser. 

III.  It  was  not  necessary  for  the  defendants  to  set  up  in 
their  answer  the  want  of  due  notice  of  the  dishonor  of  the 
note.  The  complaint  averred  that  such  notice  was  given, 
and  this  averment  was  material  and  necessary,  and  the  de- 
fendants, by  denying  each  and  evefy  allegation  in  the  com- 
plaint, put  that  averment  in  issue. 

lY.  The  notice  of  the  dishonor  of  this  note  was  bad  for 
the  reason  that  it  was  not  signed  by  the  notary,  or  by  any 
one.  The  name  of  the  notary  being  printed  at  the  bottom, 
the  notice  had  no  authenticity.  Any  one  might  have  filled 
it  up. 

A.  J.  Parker f  for  the  respondent 

I.  The  notice  of  protest  was  sufficient  on  its  face.  The  case 
of  Tounga  v.  Lee^  (2  Kern.  552,)  expressly  decides  that  a 
notice  in  precisely  the  same  words  as  this  is  sufficient.  (Also 
Cayuga  Go.  Bank  v.  WordeUy  1  Coinst.  413-419.) 

II.  The  evidence  offered — ^that  other  notes  were  outstand- 
,  ing  of  the  same  amount  and  vrith  the  same  maker  and  in- 

dorsers,  but  due  at  different  times,  (none  on  the  same  days 
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as  that  of  the  maturity  of  this  note,)  was  immaterial  and 
insufficient  to  vary  or  affect  this  notice  or  the  plaintiff's  rights. 

1.  The  defendants  did  not  offer  to  show  that  any  of  these 
other  notes  were  held  by  the  plaintiff.  The  plaintiff  holding 
no  other  similar  mote,  both  the  plaintiff  and  the  notary  had 
a  right  to  presume  that  this  was  the  only  note  answering  the 
description  given,  and  to  frame  the  notice  accordingly.  In 
Cook  y.  Litchfield,  (5  Seld.  280,)  the  plaintiff  himself  held 
the  four  similar  notes,  which  rendered  the  description  uncer- 
tain, and  he  was  thus  called  upon  to  distinguish  between  them. 

2.  The  notice  of  protest  in  Cook  v.  Litchfield  was  materially 
different  from  the  notice  in  this  case.  There  were  four  notes 
in  suit,  all  precisely  alike,  except  that  they  matured  at  dif- 
feretit  times.  The  notices  of  protest  were  all  alike,  except  in 
date :  each  contained  a  description  which  was  equally  appli- 
cable to  any  of  the  four  notes.  JBach  notice  stated  that  the 
note  w^Bj  on  the  day  when  the  same  became  due,  duly  pro* 
tested,  dec. — thus  referring  to  sotne  uncertain  time  prior  to 
the  date  of  the  notice.  This  notice  states  that  the  note  "  is 
protested,'*  and  the  notice  bears  date  the  day  the  note  falls 
due.  This  indicates  present  time  and  the  particular  note 
due  that  day  and  no  other;  and  '^protest''  in  its  popular 
sense  includes  all  the  steps  necessary  to  charge  the  indorsers. 
(Coddington  v.  Davis,  3  Denio,  16 ;  S.  C.  1  Comet.  186.)   The 

.  Court  of  Appeals  virtually  so  held  in  Tounffs  v.  Lee  above  cited. 
Judge  JoHNBOK  in  delivering  the  opinion  of  the  court,  in  jef- 
erence  to  this  same  notice,  says:  '^A  waiver  of  protest  was 
helE  in  Coddington  v.  Davis,  (1  Comst.  186,)  to  include  a  de- 
mand and  all  other  acts  necessary  to  charge  an  indorser.  Upon 
the  same  principle  the  statement  in  this  notice,  dated  on  the 
day  when  the  note  was  payable,  that  it  had  been  protested  for 
non-payment,  must  be  intended  to  mean  that  it  has  been  de- 
manded and  payment  refused,  onthe  day  when  it  became  due." 
'  It  is  ^lear  from  this  language  of  the  court,  (speaking  of  a  notice 
worded  precisely  like  those  in  this  case,)  that  in  their  opinion 
the  day  when  the  note  fell  due,  would  be  inferred  from  the 
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terms  of  the  notice,  to  be  the  day  on  which  the  notice  bore 
date.     The  outstanding  notes,  therefore,  which  Judge  John- 
son thought  might  render  the  notice  uncertain,  could  onlf 
be  notes  due  on  the  same  day  as  the  one  in  question.     Our 
notices  have  thus  been  adjudged  to  mean  that  the  note  has 
been  protested  this  day  when  due.    Beals  v,  Peckj  (12  Barb. 
245,)  adopts  the  same  reasoning.     The  court  say,  "  the  notice 
is  dated  December  13,  1849,  and  stated  that  the  no\e  was 
that  day  protested  for  non-payment.     The  indorser  would 
therefore  understand  that  it  was  a  note  which  matured  on 
that  day.''     This  construction  is  strengthened  by  the  rule  of 
evidence,  that  official  duty  is  always  presumed  to  have  been 
regularly  performed.    (1  Cow.  and  Hill's  Notes,  296,  and  cases 
'there  cited.)     The  present  tense — is  protested — when  'thus 
used  by  a  public  officer,  who  in  the  regular  course  of  his  official 
business,  has  possession  of  the  note  for  one  day  only,  and  for 
a  siogle  purpose,  can  only  mean,  that  on  this  day  the  date 
of  his  notice,  the  note  executed  is  protested,  t.  e.,  is  presented, 
payment  demanded  and  refused,  and  the  indorser  thereby  no- 
tified.   It  has  the  same  force  and  meaning  as  '^  is  ordered" 
in  an  order  of  a  judge  or  court,  indicating  a  present  act     The 
defendants,  if  one  of  them  had  not  been  a  counsellor  at  law, 
could  not  have  been  misled.     The  law  charges  them  with 
knowledge,  that  they  were  indorsers  of  a  note  of  that  des- 
cription due  the  day  the  notice  bore  date.     They  knew  also 
the  notary's  duty,  and  could  not  have  a  doubt  that  this  was 
the  pote  referred  to  in  the  notice.     The  notice  was  not  to  a 
stranger,  but  to  a  party  who  knew  what  notes  he  had  indorsed. 
The  plaintiff  was  a  stranger  to  all  the  notes  except  this.     In 
the  case  of  Shelton  v.  Braithwaite,  (7  Mees.  &  W.  438,)  cited 
by  the  appellant's  counsel.  Baron  Alderson  says :  "  The  notice 
must  be  construed  with  reference  to  th^  defendant's  means  of 
knowledge,  and  I  think  there  is  enough  to  show  that  he  must 
have  felt  in  his  own  mind  that  this  was  a  perfect  notice  of 
dishonor  of  the  bill  in  question."     It  is  by  similar  reasoning, 
in  principle,  that  the  notice  in  Cook  v.  Litchfield  was  held 
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good  for  the  note  first  due^  although  the  description  of 
it  applied  alike  to  three  other  notes.  The  judge  says,  that 
inasmuch  as  the  notice  speaks  of  a  note  which  '^  was  presented 
when  due/'  it  must  be  intended  to  refer  to  that  note  which 
became  due  ''before  or  on"  the  day  the  notice  bore  date. 
And  as  the  note  first  due  was  the  only  one  that  had  matured 
at  the  date  of  the  first  noticCy  that  note  alone  could  be  in- 
tended,  and  w^  thus  clearly  designated  in  the  first  notice. 
So  in  this  case,  as  our  notice  speaks  of  a  note  which  ''is  pro- 
tested"— that  is,  this  day  protested — it  can  only  refer  to  that 
particular  note  due  on  the  day  that  such  notice  bears  date. 
The  testimony  offered  for  the  purpose  of  showing  similar 
notes  outstanding,  dtie  on  other  daySy  was  therefore  clearly 
irrelevant  and  improper,  and  was  properly  excluded,  or  held 
insuflScient  for  the  purpose  offered.  3.  In  Cook  v.  Litch- 
field, every  notice  of  protest  was  the  same.  In  our  case,  the 
form  of  the  notices  on  the  other  notes  was  not  shown  nor 
offered  to  be  shown.  For  all  that  appears  from  the  evidence 
offered  by  the  defendants,  they  had  received,  and  they  must 
be  presumed  to  have  received,  regular  notice  of  protest,  iden- 
tifying every  note  previously  due  and  not  paid,  and  so  they 
could  not  have  been  misled  as  to  the  particular  note  intended 
by  this  notice.  Nor  did  they  offer  to  prove  that  they  were 
misled.  4.  The  decision  in  Cook  v.  Litchfield,  so  far  as  it 
holds  three  of  the  four  notices  bad,  is  one  the  soundness  of 
which  is  very  questionable,  and  the  court,  we  think,  will  not 
be  disposed  to  extend  it  to  any  notice  of  protest  not  framed 
as  the  one  in  question  there ;  nor  to  a  case  in  which  neither 
the  holder  nor  the  notary  had  any  notice  of  the  similar  notes 
outstanding.  That  decision  was  made  by  a  bare  majority 
of  the  court,  two  judges  dissenting  and  one  not  expressing 
any  opinion.  The  comments  on  this  decision  made  by  the 
Superior  Court,  after  the  second  trial,  are  certainly  very  forci- 
ble and  convincing.     {Cook  v.  Litchfield,  2  Bosw.  147.) 

5.  The  broad  doctrine  that  a  written  notice  per  se  sufQcient 
on  its  face  can  be  shown  to  be  bad  by  proof  of  other  notes  to 
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which  it  might  apply,  rests  in  obiter  dicta  only.     It  must,  if 
allowed  at  all,  be  limited  to  cases  in  which  the  holder  baa 
notice  of  the  other  similar  notes,  and  is  thus  called  npon  to 
distinguish  his  note  by  a  very  special  description^  or  to  cases 
in  which  the  notice  relied  npon  misdescribes  the  note  or  does 
not  describe  it  at  all,  as  was  the  case  in  Shelton  ▼.  Braith-^ 
waitCy  before  referred  to.    If  the  principle  contended  for  by 
the  appellants  is  sustained,  then  the  rule  for  giving  notice  of 
the  dishonor  of  a  note  is  made  so  stringent  that  no  notice  is 
really  sufficient  unless  it  contains  an  exact  copy  of  the  note. 
Otherwise  an  indorser  might  always  escape  liability  by  indors- 
ing similar  notes,  which  could  only  be  distinguished  from 
each  other  by  exact  copies.    But  this  is  not  the  rule.    On 
the  contrary,  it  is  settled  by  abundant  authorities,  that  a 
designation  of  the  note,  with  reasonable  certainty,  is  all  that 
the  law  requires.     (Bansom  v.  JfacA,  2  Hill,  587 ;  Reedy  v. 
SeixaSy  2  John.  Cas.  337 ;  Cayuga  Co.  Bank  y.  Warden^ 
1 N.  Y.  Rep.  413,  [1  Comst.]   S.  C.  6  N.  T.  Rep.  19,  [2  Beld.] 
Woodin  V.  Foster,  16  Barb.  146 ;  Home  Insurance  Co,  v. 
Oreen,  19  N.  Y.  Rep.  118.)     In  this  case,  Dekio,  J.,  says : 
''It  is  true  that  no  precise  form  is  necessary  for  these  notices, 
but  they  rnxxBt  reasonably  apprise  the  party  of  the  particular 
paper  upon  which  he  is  sought  to  be  charged."    It  holds,  too, 
that  the  maker's  name  is  the  most  distinctive  feature  of  a 
note,  and  refers  to  the  notice  in  Youngs  v.  Lee  (which  is  iden- 
tical with  ours)  as  sufficient.     Our  notice  giving  the  amount 
of  the  note,  and  the  name  of  the  maker  and  indorser,  bear- 
ing date  the  day  the  note  matured,  and  using  the  present 
tense,  "is  protested,''  is  surely  reasonably  certain.     If  such 
a  notice  is  made  uncertain  by  the  act  of  the  indorser  in  put- 
ting his  name  upon  other  notes  all  answering  to  the  same 
reasonable  description,  it  is  his  fault,  and  the  law  will  not 
be  guilty  of  the  injustice  of  charging  this  uncertainty  upon 
the  innocent  holder  or  notary.     {Hodges  v.  Shuler,  22  N.  Y. 
Rep.  114.)     6.  The  notice  of  protest  could  not  apply  to  the 
two  notes  mentioned  in  the  first  oiSer  of  the  defendants ;  for 
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the  last  of  them  had  matured  fifteen  days  previously,  and  if 
no  notice  had  been  given  before,  the  indorsers  were  discharged 
as  to  them.  The  notice  of  protest  could  not  apply  to  either 
of  the  38  notes  mentioned  in  the  two  subsequent  offers,  for 
the  defendants  did  not  give  the  date  nor  time  of  payment  ' 
of  either ;  nor  did  they  offer  to  show  that  it  would  apply  to 
either.  7.  The  object  of  the  notice  is  '^  to  enable  the  indorser 
to  take  measures  for  his  own  security.''  (Edwards  on  Bills, 
289.)  Suppose  there  are  two  notes  precisely  alike  as  to 
amount,  dhtes,  parties,  &c.,  and  the  notice  would  be  equally 
applicable  to  either.  The  object  of  the  notice  is  accomplished, 
by  enabling  the  indorser  to  know  the  amount  he  must  get 
secured  to  him  by  the  maker.  If  the  notices  are  served  he 
must  get  double  the  amount.  If  notice  of  one  note  only  is 
served,  he  has  no  opcasion  to  get  more  than  the  amount  of 
one  note  secured,  being  discharged  as  to  the  other ;  and  it 
makes  no  difference  to  him  to  which  note  the  notice  applies, 
or  whether  he  knows  which  note  is  intended  in  the  notice. 

III.  The  objection  that  the  notary's  signature  is  printed  is 
clearly  frivolous.  Even  a  verbal  notice  communicated  by  any 
one  acting  on  behalf  of  the  holder  is  sufficient  {Cuyler  v. 
StevenSy  4  Wend.  566.) 

lY.  The  judgment  should  be  affirmed  with  ten*  per  cent 
damages. 

HoGEBOOM,  J.  1.  The  only  objection  made  to  the  reading 
of  the  note  and  protest  in  evidence,  (the  $1000  note,)  to  wit, 
that  it  was  the  note  of  a  firm  by  the  name  of  "Orrin  North," 
instead  of  an  individual  of  that  name,  was  properly  over- 
ruled. The  complaint  described  the  note  as  made  by  Orrin 
North,  and  this  was  true,  whether  it  was  the  firm  or  the  indi- 
vidual. 

2.  The  offer  to  prove  other  outstanding  notes  of  the  same 
amount  as  the  one  in  suit,  with  the  like  maker  and  indorser, 
and  place  of  payment  as  the  one  in  suit,  and  maturing  at 
various  times  between  the  months  of  February  and  August 
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inclusive,  was  properly  overruled  for  several  reasons.  (1.)  The 
defendants  had  permitted  the  note  in  suit  to  be  read  without 
objection  to  the  protest,  and  without  a  motion  for  a  nonsuit, 
and  without  stating  at  any  time  in  the  progress  of  the  suit 

*  that  the  object  of  the  proof  was  to  show  that  the  notice  of 
protest  was  too  indefinite  and  might  be  applied  to  some  one 
of  the  numerous  notes  thus  offered  to  be  proved.  Nor  was 
there  any  request  to  charge  the  jury  as  to  the  effect  of  the 
notice  of  protest,  or  any  objection  made  thereto.  (2.)  If  the 
question  of  the  sufficiency  of  the  notice  of  protest  was  suffi- 
ciently made  at  the  trial,  the  offered  evidence  did  not  go  far 
enough  to  raise  a  question  on  this  subject.  There  was  no 
offer  or  proof  that  any  one  of  these  various  notes  (other  than 
the  one  in  suit)  was  held  by  the  plaintiff.  There  was  no 
offer  to  show  that  any  one  of  them  matured  at  or  about  the 
time  of  the  one  in  suit.  And  apparently  such  was  not  the 
fact.  There  was  no  offer  to  show  that  any  one  of  these 
various  notes,  (other  than  the  one  in  suit,)  was  ever  protested. 
None  of  them,  therefore,  could  be  confounded  with  the  one 
in  suit. 

3.'  The  notice  of  protest,  though  much  more  general  than 
a  cautious  and  prudent  notary  public  should  ever  give,  has 
been  held  sufficient  within  the  adjudications  of  our  courts. 
A  similar  notice  was  approved  in  Youngs  v.  Lee,  (2  Kern. 
552.)     See  a-lso  Cayuga  Co,  Bank  v.  Wardeny  (1  Comst.  413.) 

The  case  of  Cook  v.  Litchfield^  (5  Seld.  279,)  is  not  in  point 
to  sustain  this  defense.  In  that  case  all  the  notes  were  held 
by  a  single  party ;  and  the  notices  of  protest  were  alike  except 
in  date,  and  apparently  referred  to  a  day  past,  (without  speci- 
fying it,)  as  the  day  when  the  notes  matured. 

This  notice  uses  the  present  tense;  saying  the  note  '^s 
protested,"  apparently  referring  to  the  day  of  the  date  of  the 
notice  as  the  day  when  the  note  was  protested,  and  describes 
the  amount  of  the  note,  and  the  name  of  the  maker,  and 

•  is  addressed  to  the  indorser.     Oouple  this  with  the  facts 
(which  for  the  purposes  of  this  case  we  must  assume)  that 
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no  other  note  of  similar  amount  fell  due  on  that  day ;  that 
none  of  the  other  notes  were  held  by  the  plaintiff;  that  none 
of  them  were  in  fkct  protested,  and  the  inference  is  irresistible 
that  the  indorser  could  not  have  been  misled. 

As  the  main  object  of  the  notice  is  ''to  enable  the  indorser 
to  take  measures  for  his  own  security/'  (Edw.  on  Bills, 
289,)  it  would  appear  to  have  been  sufficiently  subserved  by 
this  notice.  The  principle  of  the  case  of  Cook  v.  Litchfield, 
(5  Seld.  279,)  ought  not  to  be  extended. .  The  true  rule  is  as 
stated  by  Judge  Denio  in  Home  Insurance  Co,  y.  Green, 
(19  N.  Y.  Bep.  518,)  that  the  notice  should  reasonably  ap- 
prise the  party  of  the  particular  paper  on  which  he  is  sought 
to  be  charged.  When  the  notice  contains  the  particulars 
specified  in  this  notice,  it  can  never  be  known  that  it  does  not 
so  apprise  him,  without  proof  of  extrinsic  facts.  And  when 
these  are  presented,  we  are  entitled  to  look  at  all  of  them  to 
see  whether  he  could  reasonably  have  been  misled,  or  pre- 
vented irom  taking  prompt  and  diligent  measures  for  his  own 
security.  A  printed  notice  was  sufficient  (Cuyler  v.  Stevens, 
4  Wend.  566.) 

I  think  the  judgment  should  be  affirmed. 

D£Kio,  Ch.  J.  The  note  on  which  this  suit  was  brought 
matured,  and  was  presented  for  payment,  which  was  refused, 
on  the  17th  of  August,  1857.  The  notice  of  protest  sent  to 
the  indorser  on  the  same  day  was  in  the  same  form  as  the  one 
given  in  evidence  in  the  case  between  the  same  parties  on  the 
note  of  $2000.(a)-  Offers  t(5  prove  the  existence  of  other 
notes  corresponding  in  amount  and  in  the  names  of  the  par- 
ties, maker  and  indorser,  were  made  and  rejected.  It  was 
not  proposed  to  show  that  any  note  corresponding  in  amount 
with  the  one  sued  on  had  ever  been  held  by  the  plaintiff; 
but  that  there  were  thirteen  other  notes  so  corresponding, 
outstanding  in  the  hands  of  some  parties  when  this  note  was 
protested,  all  of  which  were  past  due.    This  involves  the  point 

(a)  See  the  next  casej  post. 
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lastly  discnssed  in  the  other  case,  and  nothing  is  necessary  to 
be  added  to  what  is  there  said. 

One  of  the  offers  embraced  the  statement  that  there  were 
twenty-seven  other  corresponding  notes  issued  on  different 
days  in  each  month,  from  January  to  July,  inclusive,  in  1857 ; 
all  of  which  matured  in  the  same  month,  and  in  August.  It 
was  not  offered  to  be  shown  that  any  of  these  last  notes  were 
outstanding  when  the  note  sued  on  was  protested.  The  im- 
materiality of  such  an  offer  was  shown  in  the  other  jcbbo. 

The  note  in  question  was  dated  on  the  15th  day  of  June, 
1857 ;  and  it  was  proposed  to  show  that  two  of  the  eleven 
notes  first  mentioned  were  dated  on  the  same  day.  I  do  not 
perceive  that  this  circumstance  raises  a  distinction  favorable 
to  the  defendants.  Bearing  in  mind  that  the  plaintiff  had 
no  knowledge  of  the  existence  of  these  two  similarly  dated 
notes,  it  was  under  no  obligation  to  regulate  or  vary  it«  notice 
by  the  circumstance  that  there  were  such  notes.  One  objec- 
tion to  the  notice  is,  that  it  did  not  state  the  date  of  the  note 
to  which  it  related.  Suppose  the  date  had  been  stated,  it 
would  not  have  enabled  the  defendants  to  distinguish  it  from 
the  two  others  which  bore  the  same  date.  If  it  had  stated 
the  time  of  payment,  it  might  have  been  different,  because 
it  matured  subsequently  to  the  time  embraced  in  the  offer. 
But  how  was  the  plaintiff  to  know  that  the  defendants  were 
so  situated,  as  the  indorsers  of  North  that  such  information 
would  have  been  needed  by,  or  would  have  been  useful  to  them. 
It  is  not  pretended  that  the  bank  knew  that  these  defendants 
had  ever  indorsed  another  note  for  $1000  for  any  person,  ex- 
cept the  one  which  it  held.  The  true  principle,  I  think,  is 
that  if  facts  exist  which  render  such  a  notice  as  was  here  given 
uncertain  or  equivocal,  and  the  knowledge  of  these  facts  is 
confined  to  the  indorser,  or  is  not  brought  home  to  the  holder 
of  the  paper,  the  notice  is  sufficient  to  charge  the  indorser. 

I  am  for  affirming  the  judgment. 

All  the  Judges  concurring. 

Judgment  affirmed. 
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Thb  Bank  of  Coofkrstown  v.  J.  L.  Woods  and  B.  A. 
Datton,  impleaded  with  Obbin  North. 

A  notice  of  protest,  dated  the  day  a  note  is  payable,  and  which  states  tha 
names  of  the  maker  and  indorser,  and  the  amonnt,  is  sufficient  to  charge 
the  indorser,  nnless  circamstances  exist  which  would  render  the  informa- 
tion it  was  designed  to  gire  equlTocal  and  uncertain. 

Where,  in  an  action  against  indorsers,  upon  a  note  made  by  N.  for  $2000, 
dated  July  6, 1857,  and  maturing  on  the  28th  of  August,  1867,  under  a 
notice  of  protest  thus  general,  the  defendants  offered  to  prove  that  since 
the  6th  of  January,  in  that  y^ar,  they  had  indorsed  eleven  other  notes  for 
N/s  accommodation,  each  for  $2000,  which  notes  respectiTely  matured 
prior  to  the  note  sued  on,  and  on  different  days  in  each  of  the  months 
from  January  to  August ;  and  that  for  aught  the  indorsers  knew,  all  of 
such  notes  were  outstanding  at  the  maturity  of  the  note  in  suit ;  ffeldt  that 
the  former  existence  of  those  notes  did  not  cast  any  additional  duty  upon 
the  holder,  in  giving  notice  of  the  dishonor  of  the  note  sued  on. 

MMt  aimt  that  evidence  showing  that  there  were,  at  the  time  the  note  sued 
on  matured,  three  other  notes  made  by  N.  and  indorsed  by  the  defendants, 
each  for  |2000,  outstanding,  maturing  respectively  in  April,  June  and 
July,  1867,  was  properly  excluded ;  such  notes  being  past  ^ue ;  held  by 
other  parties ;  and  the  plaintiff,  so  fur  as  appeared,  having  no  knowledge 
of  their  existence. 

The  obligation  of  the  maker  of  a  promissory  note  is  to  be  present,  either 
personally  or  by  some  agent,  at  the  place  of  payment,  prepared  to  pay. 
If  the  holder  causes  the  paper  to  be  presented,  at  that  place,  to  the  person 
in  charge,  it  is  sufficient ;  whether  the  person  making  the  presentment  Is 
personally  acquainted  with  the  man  having  charge  of  the  office  at  whicfa 
the  note  is  payable  or  not. 

The  signature  of  the  notary,  to  a  notice  of  protest,  need  not  be  in  writing. 
It  is  sufficient  if  it  be  printed. 

Action  on  a  promissory  note  made  by  Orrin  North,  for 
$2000,  payable  to  the  order  of  the  defendant  Woods,  and 
indorsed  by  him  and  by  the  defendant  Dayton.  It  was 
dated  at  Cooperstown,  July  16,  1857,  and  was  payable  at 
the  office  of  Townsend,  Clark  &  Co.,  No.  180  Broadway, 
New  York,  forty  days  after  date.  It  matured  the  28th  of 
August,  and  was  on  that  day  presented  by  the  clerk  of  a 

N.  Y.  B.— 28  36 
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notary  public,  at  the  office  of  Townsend,  Clark  &  Co.,  to  a  per- 
son in  charge  of  the  office  and  who  attended  to  the  books  and 
papers,  who  took  it  and  examined  it  and  replied  that  there  were 
no  funds  there  to  pay  it.  The  clerk  did  not  personally  know 
the  man  to  whom  he  thus  presented  the  note.  A  notice  was,  on 
the  next  day,  sent  by  mail  to  the  indorsers,  addressed  to  them 
at  their  respective  places  of  residence,  at  Lockport  and  Brock- 
port.    The  one  sent  to  Woods  was  in  the  following  words : 

''New  Torkj  August  28,  1857. 
Mr.  J.  L.  Woods,  Lockport,  N.  Y., 

Sir:  Please  to  take  notice  that. a  promissory  note  dra?m 
by  Orrin  North,  for  $2000,  indorsed  by  you,  is  protested  for 
non-payment,  and  that  the  holders  look  to  you  for  payment 
thereof.  Tour  obedient  servant, 

A.  R.  Rogers,  Notary  Public." 

The  notice,  including  the  signature,  was  printed,  except 
that  part  of  the  former  which  contained  the  date  and  address, 
and  the  name  of  the  maker  of  the  note. 

The  defendant  offered  to  prove  that  there  were,  at  the 
time  the  note  sued  on  matured,  three  other  notes  made  by 
North,  and  indorsed  by  the  defendants  Woods  and  Dayton, 
each  for  the  payment  of  $2000,  outstanding;  that  they 
matured,  respectively,  on  the  30th  of  April,  the  8th  of  June, 
and  the  16th  of  July,  1857 ;  that  two  of  them  were  held  by 
James  C.  Hamilton,  and  the  other  by  the  I^change  Bank 
of  Lockport ;  that  Woods  and  Dayton  were  accommodation 
indorsers  on  these,  as  they  were  shown 'to  be  on  the  note 
sued  on.  The  evidence  was  objected  to  by  the  plaintiff's 
counsel  as  not  material,  and  was  excluded  by  the  judge. 

The  defendants  then  offered  to  prove  that  they  had 
indorsed  another  note  for  the  accommodation  of  said  North, 
for  tfie  same  amount  as  those  above  mentioned,  which  ma- 
tured on  the  24th  of  July,  1857 ;  that  it  was  payable  in  New 
York,  and  ^as  discounted  by  the  plaintiff;  and  that  for 
aught  the  defendants  knew,  that  note  was  outstanding  at  the 
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maturity  of  the  note  sued  on.  That  evidence  was  likewise 
excluded,  on  the  plain  ti£f'8  objection.  The  defendants  fur- 
ther offered  to  prove,  that  since  the  6th  of  January  in  that 
year  they  had  indorsed  eleven  other  notes  for  North's  accom* 
modation,  each  for  the  same  amount  of  $2000,  which  notes, 
respectively,  matured  prior  to  the  note  sued  and  on  different 
days  in  each  of  the  months  of  that  year,  from  January  to 
August  inclusive ;  and  that  for  aught  the  defendants  Woods 
and  Dayton  knew,  all  the  before  mentioned  notes  were  out- 
standing at  the  maturity  of  the  note  in  suit.  The  evidence 
thus  offered  was  also  excluded,  on  the  plaintiff's  objection. 
The  defendants'  counsel  requested  that  the  point  whether  a 
sufficient  presentment  for  payment  and  refusal  to  pay  had 
been  shown,  should  be  submitted  to  the  jury,  which  the 
judge  accordingly  did ;  instructing  them,  however,  that  it 
was  not  necessary  that  the  individual  making  the  demand 
should  be  personally  acquainted  with  the  man  having  charge 
of  the  office  at  which  the  note  was  payable.  The  defendants 
also  claimed  that  the  notice  of  protest  was  insufficient, 
because  the  signature  of  the  notary  was  printed,  instead  of 
being  written;  but  the  judge  overruled  the  point.  The 
counsel  for  the  defendcCnts  excepted  to  the  several  rulings 
adverse  to  them.  The  verdict  was  for  the  plaintiff,  for  the 
amount  of  the  note,  with  interest ;  and  the  general  term  of 
the  Supreme  Court  affirmed  the  judgment,  upon  which  the 
defendants  appealed  to  this  court. 

J.  K.  Porter^  for  the  appellants. 

■ 

A.  J.  Parker  J  for  the  respondent. 

Dekio,  Ch.  J.  It  was  not  shown,  and  the  evidence  which 
tfas  offered  and  excluded  Would  not  have  proved,  that  the 
plaintiff,  at  the  time  the  note  sued  on  matured,  held  another 
note  made  by  Orrin  North  and  indorsed  by  the  defendants. 
The  only  other  such  note  which  the  plaintiff  is  supposed  to 
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have  held  matured  about  a  month  prior  to  that  time.  It  was 
not  offered  to  be  proved  that  it  had  been  protested  for  non- 
payment, or  had  not  been.  The  offer  was  not  to  show  that  it 
was  in  fact  outstanding  when  the  note  sued  on  matured ;  but 
only  that  the  defendants  did  not  then  know  but  that  it  was 
outstanding.  The  offer  contains  an  implication  that,  at  the 
time  of  the  trial,  it  was  known  not  to  have  been  outstanding 
when  the  note  sued  on  became  payable.  The  facts  which 
would  have  been  disclosed,  if  the  evidence  offered  had  been 
received,  would  have  been  these :  The  plaintiff  had  formerly 
held  a  note  corresponding  with  the  one  in  suit,  in  the  names 
of  the  maker  and  indorsers,  and  the  amount  and  place  of 
payment,  but  it  became  payable  and  was  paid  about  a  month 
before  the  note  in  suit  matured.  The  question  is,  whether 
it  was  the  plaintiff's  duty  to  so  frame  his  notice  of  protest 
as  to  exclude  the  supposition  that  the  former  note  was  the 
one  referred  to  as  dishonored  by  non-payment.  Jt  would  be 
impossible  for  him  to  conjecture  that  any  such  misapprehen- 
sion would  arise  in  the  minds  of  the  indorsers  to  whom  the 
notice  was  sent.  They,  being  parties  to  such  former  note, 
would  be  supposed  to  know  that  it  was  no  longer  on  foot. 
If  they  were  misled  by  confounding  it  with  the  former  note, 
it  was  on  account  of  their  ignorance  of  the  fact  that  such 
former  note  had  been  retired.  That,  I  think,  was  their  mis- 
fortune,  and  not  the  fault  of  the  plaintiff.  The  fact  that  the 
plaintiff  had  before  held  a  note  of  the  same  parties  and 
amount,  which  had  been  paid  a  month  before,  would  not  sug- 
gest to  them  the  necessity  of  any  special  description  of  the ' 
note  which  they  were  causing  to  be  protested. 

The  notice  which  was  actually  given  was  sufficient  to 
charge  the  indorsers,  unless  circumstances  existed  which 
would  render  the  information  it  was  designed  to  give  equiv- 
ocal and  uncertain.  This  was  so  held,  by  this  court,  in 
Toungs  v.  Lee,  (2  Kern.  551,)  where  -the  notice  was  pre- 
cisely like  the  one  given  in  this  case.  Then,  as  to  the  eleven 
notes  mentioned  in  the  last  offer,  it  was  not  proposed-  to 
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prpve  that  any  of  them  were  really  ontstanding  when  the 
note  sued  on  was  protested.  They  had  all  become  payable 
before  that  time,  and  the  only  difficulty  was  that  the  defend- 
ants did  not  know  bat  that  they  were  outstanding  dishpn- 
ored.  The  offer  presents  the  same  question  which  was  raised 
in  respect  to  the  note  above  mentioned,  except  that  the 
plaintiff  had  not  been  the  holder  of,  or  in  Any  way  connected 
with  them.  The  case  is  to  that  extent  more  favorable  to 
the  plaintiff  than  the  one  which  we  have  just  considered. 
The  observations  made  respecting  that  offer  are  at  least 
equally  applicable  to  the  offer  respecting  the  eleven  notes. 
Their  former  existence  ^ii  not  cast  any  additional  duty  upon 
the  pl&intiff  in  giving  notice  of  the  dishonor  of  the  note  now 
in  question. 

The  remaining  question  relates  to  the  three  notes  men- 
tioned in  the  first  offer  of  proof  made  on  the  trial.  It  was 
proposed  to  show  that  they  were  in  fact  outstanding  when 
the  note  now  in  question  matured.  They  each  corresponded 
with  this  note  in  the  names  of  the  parties  and  the  amount. 
But  they  were  past  due ;  they  were  held  by  other  parties, 
and  the  plaintiff  had  no  connection  with  them ;  and,  so  far 
as  appears,  had  no  knowledge  of  their  existence.  Whether 
the  defendants  had  been  charged  as  the  indorsers  upon  them 
is  not  stated.  The  defendants'  point  is,  that  the  notice  of 
protect  in  the  present  case  was  uncertain  and  insufficient, 
because  the  defendants  may  have  mistakenly  supposed  that 
it  referred  to  one  of  these  notes,  all  of  which  had  been  for 
some  time  past  due.  The  argument  derives  some  counte- 
nance from  the  case  of  Cook  v.  Litchfield^  (5  Seld.  279.) 
But  I  think  it  is  not  governed  by  that  case.  There  the 
plaintiff  held  four  notes,  precisely  alike  as  to  parties,  date 
and  amount,  but  they  matured  in  successive  months.  They 
were  protested  as  they  respectively  became  payable,  and  the 
notices'  specified  the  maker's  name,  the  date  and  amount 
accurately,  but  did  not,  in  either  instance,  mention  the  time 
of  credit  mentioned  in  them,  or  the  day  they  became  paya- 
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ble;  hut  they  stated  that  they  had  been  protested  for  non- 
payment the  day  they  became  payable.  There  was  nothing 
in  either  of  the  notices  which  showed  to  which  of  the  four 
notes  it  referred,  unless  it  might  be  gathered  from  their  dates, 
which  were  the  date  of  the  maturity  of  the  respective  notes. 
This  court  held  the  notices  insufficient,  except  as  to  the  note 
which  first  matured.  The  case  differs  from  the  one  before 
us,  in  this :  Tha  plaintiff  there  held  all  the  four  notes,  and 
he  therefore  knew  that  there  was  a  chance  for  misapprehen- 
sion when  he  gave  the  second  and  succeeding  notices,  which 
each  contained  a  description  that  would  apply  precisely  as 
well  to  any  one  of  the  four  notes  as  to  any  other  of  them. 
He  was  therefore,  as  the  court  held,  without  excuse  in  not 
adding  some  discriminating  statement  which  would  enable 
the  indorsers  to  know  to  which  of  the  dishonored  notes  it 
applied.  Here,  the  bank  knowing  nothing  as  to  the  other  dis- 
honored notes  mentioned  in  the  offer,  could  not  be  expected 
to  frame  its  notice  with  any  regard  to  them.  If  he  sent  a 
notice  sufficiently  descriptive  to  perfectly  identify  the  note  in 
the  mind  of  one  having  only  the  knowledge  which  he  had,  I 
think  he  was  not  guilty  of  laches.  It  was  the  misfortune  of 
the  defendants,  if  their  dealings  of  a  similar  nature  with  the 
maker  of  the  notes  was  so  extended  that  a  notice  of  protest 
which  would  ordinarily  be  sufficient,  did  not,  under  these 
circumstances,  suffice  to  acquaint  them  of  ,the  dishonor  of 
the  note  held  by  the  plaintiff.  A  notice  may  be  so  defective 
that  we  can  see  that  under  ordinary  or  probable  circum- 
stances it  would  not  identify  any  paper.  Such  was  the  case 
of  The  Home  Insurance  Co,  v.  Chreen^  (19  N.  T.  Rep.  618,) 
where  the  space  for  the  maker's  name  was  left  blank,  and  the 
name  was  not  at  all  mentioned. 

The  other  questions  do  not  call  for  any  extended  remarks. 
The  point  as  to  the  presentment  for  payment,  and  the  refusal, 
was  submitted  to  the  jury,  according  to  the  defendants'  ex- 
press request.  The  instruction  which  accompanied  the  sub- 
mission was  right.    To  require  that  the  person  making  the 
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presentment  should  have  a  prior  personal  acquaintance  with 
the  party  in  charge  of  the  place  of  business  at  which  the 
paper  was  made  payable,  would  be  imposing  a  condition 
which  would  often  be  difficult  to  fulfill  The  obligation  of 
the  maker  is  to  be  present,  either  personally  or  by  some  one 
on  his  behalf^  at  tlfe  place  of  payment,  prepared  to  make  the 
payment.  If  the  holder  causes  the  paper  to  be  presented  at 
that  place,  to  the  person  in  charge,  it  is  sufficient,  whether 
there  is  a  personal  acquaintance  between- the  agents  or  not. 

We  are  not  referred  to  any  authority  to  show  that  the 
notice  of  non-payment  must  be  signed  manually  by  the 
notary.  On  principle  I  *  think  it  unnecessary,  if  his  name 
appears  at  the  foot  of  the  notification.  It  as  fully  acquaints 
the  indorser  of  the  dishonor  of  the  note  as  would  the  manu- 
script signature  of  a  person  whose  handwriting  he  did  not 
know;  and  it  certainly  is  not  expected  that  the  indorser 
should  know  the  handwriting  of  the  notary. 

The  judgment  must  be  affirmed. 

Selden,  J.  took  no  part  in  the  decision ;  and  Mxtllik,  J. 
did  not  dissent 

AU  the  other  Judges  concurring, 

Judgment  affirmed. 


; 
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BiOHARD  G.  Swinburne  and  others  t;.  Albert  Swinburne. 

A  trust  in  respect  to  real  estate  may  be  established  by  parol  evidence. 

8.  having  made  a  written  contract  with  H.  and  others,  for  the  purchase  of 
160  acres  of  land,  on  credit,  died,  leaving  a  widow  and  heirs.  The  widow, 
after  her  husband's  death,  took  in  her  own  name  for  the  benefit  of  the 
family,  a  contract  for  60  acres  of  the  land  and  paid  money  upon  it.  At 
her  request,  and  without  the  knowledge  or  consent  of  the  other  heirs, 
A.  8.  took  a  new  contract  for  the  purchase  of  the  same'  premises,  in  his 
own  name,  either  for  the  benefit  of  the  family  or  in  f^aud  of  their  rights. 
He  subsequently  took  a  deed  A'om  the  vendor,  to  himself,  sold  the  land, 
and  received  and  applied  the  avails  to  his  own  use,  and  reftised  to  account. 

Stidf  1.  That  it  was  competent  for  the  plaintiflfk  (who  were  all  of  the  heirs 
of  6.  except  A.  8.,)  to  establish  a  trust  in  favor  of  themselves,  as  against 
A.  8.,  by  parol. 

2.  That  on  evidence  showing! the  above  facts,  a  valid  resulting  trust  was  es- 
tablished, and  the  plaintiff^  were  entitled  to  relief,  in  respect  to  their  shares 
of  the  purc^iase  money  received  by  A.  8.  on  the  sale  of  the  land. 

This  action  was  brought  by  the  plaintiffs,  the  children  and 
heirs  at  law  of  Peter  Swinburne  deceased,  to  recover  of  the 
defendant,  their  share  of  the  purchase  money  of  a  farm  of 
land  situate  in  Denmark  in  the  county  of  Lewis,  which  had 
been  purchased  by  said  Peter  in  his  lifetime  and  partially 
paid  for  by  him,  and  of  which  land  the  defendant,  without 
the  knowledge  or  consent  of  the  heirs  of  the  said  Peter,  (of 
whom  the  defendant  was  one,)  obtained  the  title  and  sold 
and  conveyed  the  same  and  received  and  converted  to  his 
own  use  the  proceeds. 

The  facts  were  these :  On  the  1st  of  August,  1810,  said 
Peter  Swinburne  entered  into  a  contract  with  Bichard  Har- 
rison and  others,  owners  in  fee,  through  Isaac  K.  Bostwick, 
their  attorney,  for  the  purchase  of  160  acres  of  land  in  Den- 
mark, Lewis  county,  and  for  which  he  agreed  to  pay  the 
sum  of  $472.97 ;  and  to  secure  the  payment  thereof  he  gave 
an  instrument  in  writing  signed  by  him,  obligating  himself 
to  pay  for  said  lands  in  certain  installments,  but  the  terms 
of  said  writing  did  not  appear.     Peter  entered  into  posses-^ 
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sion  of  said  land,  cleared  a  part  of  it,  put  up  buildingB  and 
fences  and  otherwise  improved  it.  He  paid  for  and  obtained 
a  deed  of  100  of  the  160  acres.  Peter  died  in  October  1822, 
leaving  him  surviving  his  widow,  Artemisia,  and  several 
children,  his  heirs  at  law.  After  his  death,  and  in  January 
1833,  said  Artemisia  took  from  the  said  Bostwick,  the  i^nt 
of  the  owners,  a  contract  for  the  60  apres,  for  which  she  ob- 
ligated herself  to  pay  $475.87.  She  continued  in  possession 
of  said  60  acres  and  made  improvements  thereon.  The 
family  lived  on  these  60  acres,  and  the  last  mentioned  con- 
tract was  taken  for  the  benefit  of  the  children  of  said  Peter. 
About  this  time  one  of  the  sons  and  a  daughter  died  with- 
out children  and  intestate,  neither  ever  having  been  married. 
Something  was  paid  by  the  said  Artemisia  while  she  held  the 
contract 

About  the  1st  of  November,  1840,  the  defendant  took  a 
contract  for  said  land,  from  the  owners  in  fee*,  obligating 
himself  to  pay  for  said  60  acres  the  sum  of  $511.20.  The 
said  Artemisia  surrendered  her  contract  for  said  land.  Dur- 
ing all  the  time  from  1810  the  family  of  said  Peter  had 
resided  on  and  used  and  cultivated  the  land.  In  1844  the 
defendant  took  a  deed  of  said  60  acres  in  his  own  name, 
without  the  knowledge  or  consent  of  the  other  heirs  of  said 
Peter.  The  money  paid  for  the  land  on  said  several  con- 
tracts except  the  amount  ($511.22)  paid  on  the  last  contract, 
was  raised  from  the  farm  by  the  joint  labor  and  services 
of  the  several  members  thereof.  In  August  1845,  he  sold 
some  4  or  5  acres  of  said  60  to  one  Clark,  for  $50.  In  April 
1847,  the  defendant  sold  the  residue  of  said  60  acres  to  one 
Horace  Sogers,  for  $1475,  and  received  the  purchase  money 
paid  therefor.  Neither  the  contract  to  Peter  nor  the  one  to 
his  widow  were  forfeited,  but  each  new  contract  was  given 
for  the  balance  due  on  the  preceding,  and  the  new  ones  were 
given  for  the  benefit  of  the  widow  and  heirs  of  Peter  Swin- 
burne. 
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The  defendant's  counsel  moved  for  a  nonsuit^  on  the  fol- 
lowing grounds^  viz : 

Ist  The  complaint  does  not  contain  facts  sofficient  to 
constitute  a  cause  of  action. 

2d.  It  is  not  averred  that  the  evidence  of  the  trust  is  in 
writing,  nor  any  facts  stated  suflSicient  to  show  the  existence 
of  a  trust, 

3d.  From  the  proofs  it  appears  that  the  defendant  con- 
tracted and  took  a  deed  in  his  own  name,  and  that  no  trust 
is  fastened  on  the  estate. 

4th.  The  defendant  had  sold  the  land  prior  to  the  com- 
mencement of  the  action,  which  was  known  to  the  plainti£b 
and  averred  in  the  complaint. 

5th.  It  appears  affirmatively  that  a  deed  was  given  for 
100  of  the  160  acres,  and  that  would  he  a  rescision  of  the 
contract  of  1810. 

The  mation  was  denied,  and  the  counsel  excepted. 

The  learned  judge  before  whom  the  cause  was  tried  found 
the  facts  substantially  as  stated  above,  and  ordered  judg- 
ment in  favor  of  the  plaintiffs  for  $839.64,  being  for  five 
tenths  thereof,  which  the  plaintiffs  owned  in  their  own  right, 
the  Widow's  life  estate  in  the  two  tenths  which  belonged  to 
the  son  and  daughter  who  died,  six  eighths  of  ten  tenths 
owned  by  the  plaintiffs  in  their  own  right  as  heirs  of  said 
son  and  daughter, 'with  interest  on  said  share  of  the  purchase 
money  from  the  day  of  sale  to  the  date  of  decision. 

Several  exceptions  to  the  reception  of  evidence  were  taken 
on  the  trial. 

The  defendant  had  purchased  the  interest  of  one  of  the 
heirs  in  said  premises,  which,  with  his  own  share  and  that 
of  the  plaintiffs,  represents  the  interest  of  all  the  heirs  in  the 
premises,  or  the  proceeds  thereof. 

Judgment  beii^  entered  in  the  Supreme  Court  in  accord- 
ance with  the  findings  of  the  judge,  the  defendant  appealed 
to  the  general  term  of  the  Supreme  Court,  which  affirmed 
the  judgment ;  whereupon  he  appealed  to  this  court. 
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L.  Tremain^  for  the  appellant. 
A.  J.  Parker  J  for  the  respondents. 

MuLLiN,  J.  (After  discussing  varioas  exceptions  taken 
on  the  trial  to  the  reception  of  evidence.)  If  a  new  trial 
should  be  granted,  it  will  save  expense  to  the  parties  if  the 
court  should  now  dispose  of  the  question  whether  it  was* 
competent  for  the  parties  to  prove  a  trust  in  this*  case  hj 
parol,  and  if  so,  whether  a  trust  has  been  established  by  the 
evidence. 

The  facts  found  are,  that  Mrs.  Swinburne,  after  the  death 
of  her  husband,  took  in  her  own  name,  for  the  benefit  of  the 
family,  a  contract  for  the  60  acres,  and  paid  money  upon  it. 
That  at  her  request,  without  the  knowledge  or  consent  of 
the  other  heirs,  the  defendant  took  a  new  contract  for  the 
same  premises,  in  his  own  name,  either  for  the  benefit- of  the 
family  or  in  fraud  of  their  rights ;  that  he  thereafter  took  a 
deed  to  himself,  sold  the  land  and  received  and  applied  the 
avails  to  his  own  use  and  refuses  to  account. 

It  seems  to  me  the  case  of  Lounslmry  v.  Purdy^  (18  N.  Y. 
Bep.  515,)  is  decisive  of  this  case.  In  that  case  Duncan 
purchased  the  premises  of  Merrill  in  trust  for  the  plaintiff,  a 
married  woman,  but  the  trust  was  not  created  or  declared  by 
writing.  The  plaintiff  paid  $100  of  the  purchase  money  down. 
Duncan  and  one  Purdy  gave  a  note  for  $423,  which  was  to 
be  and  was  afterwards  paid  out  of  the  plaintiff's  means, 
and  the  balance  was  paid  by  assuming  a  prior  mortgage  on 
the  premises.  The  plaintiff  did  not  consent  to  Q.  taking  the 
deed  in  his  own  name  without  declaring  the  trust.  She 
knew  and  consented  that  the  deed  be  taken  in  the  name  of 
either  Q.  or  one  Purdy.  It  was  held  that  there  was  a  valid  re- 
sulting trust  in  favor  of  the  plaintiff,  and  that  the  giving  the 
note  was  to  be  regarded  as  equivalent  to  a  payment  by  her. 

The  distinctions  between  the  two  cases  are,  that  in  that 
case^  there  was  no  interest  in  the  plaintiff  until  the  purchase 
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by  the  trustee ;  in  this,  the  heirs  of  Peter  Swinburne  had 
an  interest  prior  to  either  the  defendant'a  contract  or  deed. 
In  that  case  the  plaintiff  knew  that  her  brother  or  Furdj 
was  to  take  the  title  in  his  name ;  in  this,  the  heirs  did  not 
know  of  any  such  intention.  In  this  case,  therefore,  these 
important  considerations  are  deafly  proved,  and  establish  in 
connection  with  the  other  facts  found,  a  resulting  trust. 
•  The  consideration  in  the  case  cited  was  paid  by  the  cestui 
que  trust;  in  this  case  in  part  only  by  the  cestuis  que 
trust.  But  the  only  effect  of  such  payment  by  the  trustee 
•is  to  give  him  a  lien  on  the  trust  property  till  he  is  repaid. 
A  trustee  can  not  appropriate  the  trust  property  to  his  own 
use  because  he  may  pay  out  of  his  own  pocket  a  part  of  the 
price,  and  thereby  deprive  the  cestui  que  trust  of  his  interest 
in  the  property,  or  limit  that  interest  to  the  amount  actually 
paid.  This  would  be  in  violation  of  a  well  settled  equitable 
rule  that  the  trustee  can  not  deal  with  the  property  for  his 
own  benefit.  All  profit  made  from  it  belongs  to  the  cestui 
que  trust. 

The  vendor,  before  the  deed  to  the  defendant,  held  the 
title  in  trust  for  the  heirs  of  Peter.  The  defendant  pur- 
chased of  him  with  full  knowledge  of  these  rights,  and  thus 
the  trust  which  bound  the  property  in  the  hands  of  the  ven- 
dor followed  it  into  the  hands  of  the  defendant.  (Story's 
Eq.  §  1256.) 

It  was  held  in  Van  Home  v.  Fonday  (5  John.  Ch.  388,) 
that  one  tenant  in  common  could  not  buy  in  an  outstand- 
ing title  for  his  own  benefit  and  exclude  his  co-tenants  from 
an  interest  therein.  If  he  may  not  buy  in  an  outstanding 
title,  much  less  may  he  buy  in  a  title  that  cuts  off  alto- 
gether the  title  under  which  he  and  his  co-tenants  hold. 

In  Burr^l  v.  Bullj  (3  Sandf  Ch.  16,)  three  joint  owners 
of  a  lease  deputed  one  of  their  number  to  obtain  a  renewal 
for  their  joint  benefit,  and  in  violation  of  the  rights  of  his 
co-owners  he  took  the  new  lease  in  his  own  name ;  it  was 


Jan.  1864.]  Swinbubne  v.  Swikbubne.  573 

Opinion  of  Muluv,  J. 

held  that  he  could  not  exclude  the  others  from  participating 
in  the  henefits  of  the  new  lease. 

The  same  principle  was  applied  in  Featherstonhaugh  v. 
Fenunck,  (17  Yes.  298,)  where  one  partner  clandestinely 
renewed  a  lease  of  the  premises  on  which  the  partnership 
business  was  earned  on,  in  his  own  name,  he  was  held  to 
account  for  it  as  joint  property.  ' 

I  entertain  no  doubt  but  that  it  was  competent  for  the 
plaintiffs  to  establish  a  trust  in  this  case  by  parol ;  nor  but 
that  on  the  evidence  a  valid  resulting  trust  is  established,  and 
that  the  plaintiffs  are  entitled  to  relief.  But  competent  evi- 
dence was  excluded,  and  for  that  reason  the  judgment  should 
be  reversed  and  a  new  trial  ordered. 

The  dower  of  the  widow  seems  to  be  recoverable  in  this 
case  by  the  plaintiffs  without  any  assignment  or  transfer 
from  her  to  the  plaintiffs.  The  former  judgment  in  this 
x;ase  was  reversed  because  the  plaintiffs  recovered  for  the 
dower  interest.  The  judgment  should  be  reversed  for  this 
reason. 

All  the  judges  concurred  on  the  point  respecting  the  estab- 
lishing of  a  trust  by  parol ;  and  upon  the  point  that  dower 
was  improperly  allowed  the  plaintifEs;  though  the  widow 
was  entitled  to  dower. 

Judgment  reversed. 
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Mariana  Harris,  Administratriz,  &c.  of  Charlks  T.  Hab« 
BIS,  deceased,  t;.  Hamilton  Murray  and  others. 

A  sheriff  can  not,  upon  an  execution  issued  in  an  attachment  suit  brouj^i 
against  the  members  of  a  limited  partnership,  leyj  upon,  and  sell,  the 
right,  title  and  interest  of  a  special  partner  in  the  goods,  chattels,  assets 
and  accounts  of  the  Arm. 

The  rule  that  a  mere  Irregularity  will  not  render  a  sale  upon  execution 
iuTalid,  provided  the  execution  is  valid,  does  not  apply  where  a  sale  has 
been  made  of  something  which  the  sheriff  had  no  authority  to  sell.  In 
such  cases  the  attempt  to  obtain  possession  of  the  thing  sold  may  bo 
resisted  by  showing  that  the  sheriff  had  no  authority  to  make  the  sale. 
The  one  is  a  want  of  jurisdiction ;  the  other  is  a  mere  irregularity. 

Whei^e  a  sheriff  Is  selling  the  interest  of  a  special  partner,  in  the  property 
of  a  limited  partnership,  the  purchaser  is  bound  to  know  that  such  sale  is 
illegal.  Hence  it  is  not  necessary  for  the  special  partner,  though  present, 
to  give  any  notice. 

More  especially  is  such  notice  unnecessary  if  the  purchaser  is  himself  a 
partner  in  the  firm. 

A  levy  upon  the  interest  of  a  special  partner  in  the  property  of  the  firm, 
upon  attachments,  will  not  deprive  such  partner  of  his  interest,  or  the 
right  to  an  kccount,  or  prevent  him  from  collecting  any  surplus  remaining 
over  and  above  such  claims  as  the  sheriff  has,  upon  it. 

In  April,  1854,  ISfathaniel  Dougherty,  as  general  partner, 
and  Eliza  Harris,  Obarles  T.  Harris  and  Hamilton  Murray, 
as  special  partners,  formed  a  limited  partnership  to  continue 
until  1857.  At  the  same  time  another  agreement  was  entered 
into  hetween  the  same  parties  by  which  Charles  T.  Harris 
agreed  to  pay  off  certain  notes  theretofore  given  by  him,  as 
they  matured,  and  not  to  incur  any  further  obligation  in  the 
form  o{  a  note  or  other  security,  without  the  written  consent 
of  the  other  partners,  and  in  case  of  violating  such  agree- 
ment his  right  to  an  interest  in  the  profits  as  special  partner 
should  thenceforth  cease. 

In  November,  1854,  the  sheriff,  under  two  executions 
against  Charles  T.  Harris,  sold  the  right,  title  and  interest 
of  Charles  T.  Harris  in  the  property  of  the  firm.    The  sale 
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was  on  the  steps  of  the  city  hall^  and  none  of  the  property 
sold  was  in  view  of  the  sheriff  or  parties,  at  the  time.  The 
defendant  Hamilton  Murray  became  the  purchaser.  All  the 
partners  except  Eliza  Harris  were  present  at  the  sale,  and 
the  whole  was  sold  in  one  lot  or  parcel.^ 

The  executions  under  which  the  sale  was  made  were  issued 
in  actions  commenced  by  attachment,  one  of  which  was  pro- 
duced on  the  trial.  * 

The  validity  of  the  sale  was  denied,  on  the  ground  that 
the  same  was  irregular  and  void  because  rights  in  action  could 
not  be  sold,  and  because  the  property  sold  was  not  in  view 
of  the  parties  at  the  time  of  the  sale,  and  was  not  sold  in 
parcels. 

The  defendant  moved  for  a  dismissal  of  the  complaint, 
which  was  granted.  The  court  found  the  facts  as  above 
stated,  and  as  law  that  the  sale  was  valid,  and  dismissed  the 

complaint.     This  judgment  was  affirmed  by  the  general  term. 

* 

George  W.  Paraona^  for  the  appellant. 
8.  8.  Harris,  for  the  respondent. 

Inobaham,  J.  There  is  no  finding  by  the  court,  nor  was 
any  evidence  offered  to  warrant  the  conclusion  that  the  sale 
was  made  on  any  understanding  as  claimed  by  the  plaintiff. 
Such  understanding  and  alleged  agreement  is  denied  by 
Murray  in  his  answer,  and  if  the  plaintiff  expected  any  ben« 
efit  therefrom,  evidence  to  prove  the  tsame  should  have  been 
offered. 

The  main  question  in  the  case  is,  whether  the  sale  under 
the  executions  was  valid.  The  property  sold  was  'Hhe  right, 
title  and  interest  of  Harris,  which  he  had  on  the  31st  of 
August,  1854,  or  at  any  tim^ afterwards,  in  the  goods,  chat- 
tels, assets  and  accounts  of  the  firm  of  N.  Dougherty  at  No. 
101  Water  street." 

The  plaintiff  presents  two  grounds  of  objection  to  the 
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sale.  Ist.  That  the  sheriff  could  not  sell  under  an  execution 
an  interest  in  choses  in  action.  2d.  That  the  sheriff  could 
not  sell  personal  property  under  an  execution  unless  the  same 
was  in  view  at  the  time  of  sale,  and  then  he  should  have 
sold  the  same  in  parcels. 

It  must  be  remembered  that  this  was  not  a  general  part- 
nership, but  was  formed  under  the  statute  authorizing  lim- 
ited partnerships,  and  the  interest  sold  Was  that  of  one  of 
the  limited  partners.  This  statute  prohibits  any  interference 
by  the  special  partner  with  the  management  of  the  property 
of  the  firm,  or  the  withdrawal  of  any  part  of  the  original 
capital  and  even  of  the^  receipt  of  interest  on  his  advances, 
if  such  payment  would  reduce  the  original  amount  of  such 
capital. 

As  the  special  partners  can  not  interfere  with  the  property 
or  take  the  control  from  the  general  partners,  it  follows  that 
the  sheriff  on  an  execution  has  no  such  power.  He  can  not, 
on  an  execution  against  such  partner,  do  any  thing  with  the 
partnership  property  that  the  special  partner  could  not  do. 
He  therefore  would  have  no  authority  to  take  from  the  gen- 
eral partners  the  partnership  property,  for  the  purpose  of 
selling  the  interest  of  the  special  partner  in  the  property 
and  assets  of  the  firm ;  nor  could  he,  as  in  the  case  of  other 
partnerships,  sell  the  interest  of  one  partner  in  the  property 
of  the  firm  and  deliver  the  property  in  which  such  interest 
is  sold  to  the  purchaser.  All  that  the  sheriff,  under  such 
circumstances,  could  sell  would  be  the  interest  of  the  special 
partner,  if  such  interest  could  be  sold  under  an  execution. 
This  question  was  fully  examined  in  this  court  in  Stief  ▼. 
Hartj  (1  Oomst.  20,)  in  regard  to  property  pledged  by  the 
debtor,  so  far  as  related  to  the  right  of  the  sheriff  to  take 
the  property  out  of  the  possession  of  a  party  entitled  to  the 
exclusive  possession  of  it.  In^  that  case  the  property  was 
pledged  by  the  judgment  debtor.  The  sheriff  levied  upon 
the  interest  of  the-  pledgor,  and  took  the  possession  of  the 
property  from  the  pledgee,  who  brought  replevin.    The  cir- 
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cuit  jndge  charged  in  favor  of  the  right  of  the  sheriff  to 
take  such  possession.  The  judges  of  this  court  were  equally 
divided  upon  the  question,  and  the  judgment  below  was 
affirmed.  Those  judges  who  sustained  the  right  of  the 
sheriff  to  take  the  possession  did  so  upon  the  ground  that 
the  SSOth  section  of  the  statute  (2  B.  S.  p.  366)  expressly 
authorized  a  levy  on  and  sale  of  the  right  and  interest  of 
the  pledgor  in  the  goods  pledged,  and  that  the  23d  section 
required  the  same  to  be  present  at  the  time  of  sale.  From 
the  opinions  delivered  by  the  judges,  I  think  it  may  fairiy 
be  inferred  that  none  of  them  held  the  rights  of  the  sheriff 
to  take  the  property  out  of  the  possession  of  a  party  having 
the  exclusive  right  of  possession  would  have  existed  inde- 
pendent of  the  authority  conferred  by  the  20th  section,  and 
as  that  authority  is  limited  to  the  caser  of  goods  pledged,  the 
law  as  to  taking  such  property  out  of  the  possession  of  a 
party  entitled  solely  thereto  remains  unchanged. 

And  in  Mattiaon  v.  BaucuSj  (1  Comst.  295,)  Gabdinbb,  J. 
while  admitting  that  the  interest  of  a  mortgagor  in  personal 
property  was  subject  to  levy  and  sale  under  an  execution, 
placed  his  decision  upon  the  ground  that  the  right  to  the 
possession  for  a  limited  period  was  in  the  mort^gee.  But 
where  by  the  express  ter&s  of  the  mortgage  the  m(»igagee 
was  entitled  to  the  possession,  he  held  the  interest  of  the 
mortgagor  to  be  a  mere  chose  in  action,  not  the  subject  of 
levy  and  sale  under  execution.  (See  also  Marsh  v.  £af^ 
reticey  4  Cowen,  467.)  In  HvU  v.  Camley,  (11  N.  T.  Bep. 
501,)  the  same  distinction  is  recognized,  and  the  cases  which 
hold  that  possession  in  such  cases  is  necessary  to  give  validity 
to  the  levy  are  approved. 

It  must  be  conceded  that  under  the  law  as  it  was  before 
the  code,  mere  choses  in  action  were  not  the  subject  of  levy 
and  sale  under  execution.  The  interest  of  Harris  in  the 
property  of  a  limited  partnership  can  hardly  be  said  to  be  an 
interest  in  the  property  of  the  firm.    He  advanced  to  the  firm 

N.  T.  B.— 28  37 
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a  sum  of  money  which  he  is  entitled  to  receive  back  with 
interest  at  the  termination  of  the  partnership.  He  is  also 
entitled  to  a  share  in  the  profits.  But  he  is  to  no  further 
extent  the  owner  of  the  property.    Upon  payment  of  these 

I 

claims  the  property  would  belong  to  the  general  partiM. 

By  the  291st  section  of  the  code  the  existing  provision^ 
of  law  relating  to  property  liable  to  sale  on  execution  are 
made  applicable  to  the  executions  issued  by  virtue  of  that 
act^  except  when  in  conflict  therewith.  There  is  nothing  in 
the  code  which  would  be  in  conflict  with  the  law  on  this  sub* 
ject.  The  code,  it  is  true,  (§  234,)  provides  for  a  levy  by 
attachment  on  all  species  of  personal  property,  but  the  235th 
section  prescribes  the  mode  of  enforcing  such  attachments ; 
and  the  237th  section  directs  how  choses  in  action  are  to  be 
applied  to  the  payment  of  judgments  by  the  sherifis.  In 
no  case  does  it  specifically  provide  for  the  sale  of  any  such 
right  of  action. 

There  are  many  reasons  why  such  a  sale  should  not  be 
sanctioned.  The  value  of  such  an  interest  can  never  be  known 
or  disclosed  to  purchasers  at  the  time  of  sale,  and  if  the  law 
directs  that  personal  property  shall  not  be  sold  under  execu- 
tion, except  the  same  is  present  and  can  be  seen  by  the  pur- 
chasers,  surely  the  same  principle  requires  a  diflFerent  mode 
of  disposing  of  an  unsettled  claim  against  a  firm  than  to  sell 
it  by  sheriff's  sale.  No  purchaser,  unless  one  interested  in 
the  partnership,  could  know  or  ascertain  its  value,  and  such 
a  mode  of  disposition  would  be  a  sacrifice  of  an  interest  in  a 
firm  very  inconsistent  with  a  due  administration  of  justice. 

It  is  said,  however,  that  whether  the  sale  was  regular  or 
irregular  is  immaterial,  because  the  executions  were  valid. 
That  would  undoubtedly  be  so  if  it  was  a  mere  irregularity 
in  the  sale,  and  the  remedy  would  be  by  motion  to  set  aside 
the  sale.  But  that  rule  does  not  apply  where  the  sale  has 
been  made  of  something  which  the  sheriff  had  no  authority 
to  sell.  In  such  cases  the  attempt  to  obtain  possession  of 
the  thing  sold  may  be  resisted  by  showing  that  the  sheriff  had 
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no  authority  to  make  the  sale.  The  one  is  a  want  of  juris- 
diction ;  the  other  a  mere  irregularity. 

It  is  also  insisted  that  Harris  was  estopped  from  objecting 
to  the  validity  of  the  sale  because  he  was  present  and  suffered 
the  sale  to  proceed  without  objection.  There  are  two  suffi- 
cient answers  to  this  objection.  The  one  is  that  Harris  had 
no  knowledge  which  he  withheld  so  as  to  induce  others  to 
act  who  would  not  have  done  so  if  he  had  communicated  the 
same  at  the  sale.  It  was  apparent  on  the  face  of  the  sheriff's 
notice.  He  was  selling  an  interest  in  partnership  property. 
The  purchaser  ought  to  have  known^  as  well  as  Harris,  that 
such  sale  was  illegal ;  and  it  was  therefore  unnecessary  for 
Harris  to  giVe  any  notice.  The  other  reason  is  that  Murray, 
who  seeks  to  avail  himself  of  the  sale,  was  a  partner,  and 
had  all  the  knowledge  which  Harris  had.  There  was  noth- 
ing to  communicate  to  Murray  on  this  subject,  which  would 
have  prevented  his  action',  in  purchasing  at  the  sale,  and 
which  was  not  known  to  him  at  the  time. 

Nor  did  the  fact  of  a  levy  having  been  made  under  the 
attachment  deprive  Harris  of  his  interest  in  the  firm.  There 
had  been  no  appropriation  of  that  interest  by  the  sheriff. 
The  accounting  would  of  course  be  subject  to  any  claim  which 
the  sheriff  could  make  upon  it,  but  did  not  deprive  Harris 
of  his  interest,  or  prevent  him  from  collecting  any  surplus 
over  such  claims  as  the  sheriff  had  upon  it. 

I  am  of  the  opinion  that  the  judgment  should  be  reversed^ 
and  a  new  trial  ordered ;  costs  to  abide  the  event. 

Dekio,  Ch.  J.  The  judgment  appealed  from  can  not  be 
sustained  on  the  ground  on  which  it  was  placed  by  the  general 
term  of  the  Supreme  Court  in  the  opinion  of  Mr.  Justice 
Clerke.  His  position  was  that  there  was  a  fatal  variance 
between  the  statements  of  the  complaint  and  the  position 
on  which  the  plaintiff  sought  to  recover ;  that  the  complaint 
counted  solely  on  a  trust  arrangement  by  which  the  defend- 
ant Murray  agreed  to  use  the  judgment  for  the  benefit  of 
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C.  1^.  Harrifl;  the  original  plaintiff^  and  that  this  alleged 
agreement  not  having  been  proved,  the  plaintiff  could  not 
avail  himself  of  the  nullity  of  the  sale  if  it  were  really  void. 
The  scope  of  the  complaint  was  that  the  plaintiff  had  an 
interest  as  a  special  partner  in  the  firm  of  Dougherty ;  that 
the  copartnership  had  expired  by  its  own  limitation ;  that 
Murray  claimed  that  he  had  purchased  the  interest  of  the 
plaintiff  and  was  not  therefore  bound  to  account  to  or  pay 
him  anything,  and  that  the  defendant  Dougherty  acquiesced 
in  that  view  and  denied  the  plaintiff's  rights.  The  princi- 
pal ground  relied  on  in  the  complaint  no  doubt  is  that  the 
defendant  Murray  was  estopped  from  purchasing  on  his  own 
account  by  reason  of  that  agreement ;  but  it  was  not  ad- 
mitted that  any  sale  had  in  fact  been  made,  but  only  that 
the  defendant  pretended  that  there  was  one.  If  it  appears 
that  the  alleged  salo  was  void  so  that  no  title  passed  thereby, 
there  is  nothing  to  preclude  the  plaintiff  from  having  an 
account  of  the  copartnership,  or  the  value  of  his, interest. 
The  conceded  fact  entitled  him  to  an  account  or  to  the  money 
he  had  invested  and  the  interest,  unless  the  plaintiff  had  been 
divested  of  that  property  by  a  valid  sale.  Whether  the  for- 
mer sale  was  inoperative  on  account  of  its  inherent  invalidity, 
or  on  account  of  an  estoppel  growing  out  of  the  alleged  trust 
agreement,  was  not  material.  His  suit  was  for  an  account 
and  payment  of  his  interest,  and  he  was  clearly  entitled  to 
that  relief,  unless  Murray  had  acquired  his  rights  by  a  sale 
legally  and  equitably  operative.  The  suit  was  tried  on  the 
theory  that  the  result  depended  on  the  validity  of  the  sale. 
This  is  apparent  from  the  defendant's  motion  to  dismiss  the 
action  on  the  ground  that  the  complaint  admitted  a  sale,  and 
from  the  finding  of  the  referee  that  the  sale  passed  all  the 
interest  of  the  plaintiff  to  Murray.  The  interest  of  the  plain- 
tiff in  the  firm  of  Dougherty  was  not  tangible  property,  and 
could  not  be  sold  under  an  ordinary  writ  of  ^ri  facias.  It 
was  in  the  nature  of  a  thing  in  action  which  may  be  subjected 
to  the  payment  of  the  debts  of  the  owner  by  a  proceeding 
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adapted  to  such  a  case ;  and  the  sole  question  is  whether  such 
an  interest  was  vendible  under  an  execution  except  in  a  suit 
commenced  against  an  absent  debtor  by  attachment.  The 
subject  of  attachments  against  foreign  corporations,  and 
against  nonresident,  absconding  or  concealed  and  fraudulent 
debtors,  is  regulated  bj  chapter  4  of  title  7  of  the  code  of  pro- 
cedure, embracing  sections  227  to  243  inclusive.  Besides  the 
special  provisions  made  by  these  sections,  there  is  a  direction 
that  the  sheriff  shall  proceed  on  the  warrant  of  attachment 
in  all  respects  in  the  manner  required  of  him  by  law  in  the 
case  of  attachments  against  absent  debtors.  But  the  sale  on 
which  the  defendants  rely  was  not  made  pursuant  to  the  war- 
rant of  attachment,  but  it  was  made  subsequently  to  the 
issuing  of  execution  on  the  judgment,  and  by  virtue  of  such 
execution.  The  provisions  of  the  code  on  this  subject  are 
singularly  confused  and  obscure,  owing  apparently  to  aa 
attempt  to  embrace  in  a  few  brief  sentences  a  subject  r^ 
quiring  much  detail,  and  to  assimilate  the  duty  of  the  sheriff 
under  the  attachment  and  Ihe  duties  of  trustees  under  the 
provisions  respecting  trustees  in  attachment  cases,  contained 
in  the  several  statutes.  Upon  a  careful  reading  of  this  part 
of  the  case,  I  am  inclined  to  the  opinion  that  it  was  never 
intended  to  expose  interests  of  the  nature  of  that  which  the 
plaintiff  had  in  the  special  copartnership  to  a  peremptory 
sale  by  the  sheriff  on  execution.  The  sheriff  can  perform 
certain  acts  under  the  warrant  of  attachment  before  an  exe- 
cution shall  be  issued,  but  after  the  issuing  of  execution  his 
duti^  are  regulated  by  the  second  and  succeeding  subdivi- 
sions of  section  237  of  the  code.  He  is  directed  to  sell  under 
such  execution  so  much  of  the  attached  property,  real  and 
personal,  '^except  as  provided  for  in  subdivision  four  of  this 
section,"  as  may  be  necessary  to  satisfy  the  balance  of  the 
judgment.  Provision  is  made  that  where  the  sale  is  '^of  any 
rights  or  shares  in  the  stock  of  a  copartnership  or  lAssocia- 
tion/'  the  sheriff  shall  execute  to  the  purchaser  a  certificate 
of  sale  which  is  to  vest  in  him  all  the  rights  and  privileges 
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-which  the  debtor  had.  The  fourth  subdivision  referred  to  as 
ozcepting  certain  property  from  the  liability  of  a  sale  is  as 
follows :  ^^  Until  the  judgment  against  the  defendant  shall 
be  paid,  the  sheriff  may  proceed  to  collect  the  notes  and  oth«r 
evidences  of  debt,  and  the  debts  that  may  have  been  seized 
or  attached  under  the  warrant  of  attachment,  and  to  pros* 
oeute  any  bail  he  may  have  taken  in  the  course  of  such  pro* 
ceedings,  and  apply  the  proceeds  thereof  to  the  payment  of 
the  judgment."  As  the  code  existed  when  this  sale  took 
place,  it  contained  no  provisions  for  the  sale  of  such  interests 
in  any  way ;  but  by  an  amendment  enacted  in  1859,  appa- 
rently to  supply  d  material  omission,  the  subdivision  was 
made  to  proceed  thus :  ''After  six  months  from  the  docketing 
of  the  judgment,  the  cfturt  shall  have  power  on  the  petition 
of  the  plaintiff,  accompanied  by  a  certain  affidavit  which  is 
to  state^  among  other  things,  that  he  has  used  diligence  and 
endeavored  to  collect  the  evidences  of  debt  in  his  hands  so 
attached,  and  that  some  part  of  them  remains  uncollected, 
to  order  the  sheriff  to  sell  the  same  upon  such  terms  and  in 
such  manner  as  shall  be  deemed  proper."  If  the  interest  in 
question  was  embraced  under  the  denomination  of  evidences 
of  debt  or  of  debts^  there  was  a  positive  inhibition  against 
selling  it  on  the  execution.  If  it  was  a  right  or  share  in  the 
stock  of  a  corporation  or  association,  it  might  be  thus  sold. 
In  my  opinion  it  was  in  the  nature  of  the  interest  first  men- 
tioned, and  not  of  corporate  stock.  It  was  a  sum  of  money 
invested  in  the  partnership  enterprise,  to  be  reimbursed,  if 
not  lost  in  the  business,  at  the  end  of  the  period  during  which 
the  partnership  was  to  continue,  with  any  profits  which  had 
been  earned,  and  which  had  not  been  divided.  It  was  not 
payable  in  presentij  and  probably  not,  in  strictness  of  lan- 
guage, a  debt  at  all.  But  it  was  merely  held  in  trust  for  the 
special  partner  to  be  employed  in  the  business  mentioned  in 
the  articles,  and  finally  returned  to  the  special  partner  unless 
lost  by  the  exigencies  of  the  business.  It  was  not  a  right  or 
share  rn  a  corporation  or  association.    The  term  association 
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is  never  used  in  legal  proceedings  to  define  a  commercial  part- 
nership, general  or  special.  Bat  it  is  known  that  a  large 
proportion  of  the  banking  institutions  of  the  state  are  formed 
as  associations  under  the  general  banking  law,  and  the  statutes 
uniformly  speak  of  them  as  associations.  There  would  be  a 
manifest  impropriety  in  disposing  of  such  an  interest  at  auc- 
tion to  the  highest  bidder.  No  party  other  than  the  remain- 
ing partners  or  their  clerks  would  be  likely  to  know  anything 
respecting  the  solvency  or  the  condition  of  the  concern,  and 
it  would  be  likely  always  to  fall  into  the  hands  of  those  par- 
ties at  whatever  amount  they  might  choose  to  bid.  The 
present  case  is  an  example  of  what  would  usually  take  place  if 
this  proceeding  could  be  upheld.  The  plaintiff  invested 
$15,000  in  the  copartnership  on  the  third  day  of  April,  and 
in  November  following  that  money  and  the  accumulated 
profits  passed  into  the  hands  of  his  copartner  Murray  for 
$2625.00.  But  if  I  am  not  right  respecting  the  general 
liability  of  this  interest  to  a  sale  on  execution,  there  is  another 
ground  upon  which  I  feel  satisfied  that  this  purchase  by 
Murray  can  not  be  upheld.  By  the  instrument  signed  by  all 
partners  at  the  same  time  the  articles  for  copartnership  were 
executed,  it  was  agreed  that  iif  the  plaintiff  should  fail  to 
pay  his  outstanding  private  obligations,  which  included  the 
'  notes  to  Abbott,  his  interest  in  the  profits  as  a  special  part- 
ner was  to  cease  from  the  date  of  his  failure  to  discharge  such 
obligations,  and  thereafter  the  money  contributed  was  to  be 
a  debt  against  the  other  partners,  payable  with  annual  interest 
at  seven  per  cent  on  31st  of  December,  1856.  This  in- 
strument was  given  in  evidence  on  the  trial,  and  it  showed 
that  the  plaintiff's  interest  was  a  debt  in  the  strictest  sense, 
and  that  the  sheriff  ^should  have  retained  the  evidence  of  it 
and  collected  the  interest  as  it  accrued,  and  the  principal 
when  it  fell  due. 

In  whatever  light,  therefore,  we  regard  the.  circumstances, 
I  am  of  opinion  that  the  auction  sale  was  a  nullity,  and  that 
it  passed  no  interest  to  Murray,  the  purchaser.    The  suit  was 
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not  for  an  acconntiDg  upon  the  precise  footing  of  a  debt  tn 
numero  against  the  other  partners ;  bnt  it  claimed  the  benefit 
of  the  plaintiff's  interest  in  the  concern,  and  if  it  was  in  the 
nature  of  a  debt  instead  of  the  share  of  a  partner,  the  plaintiff 
should  not  have  been  turned  out  of  court  for  a  variance  which 
did  not  surprise  or  mislead  anj  body.  The  plaintiff  sets  out 
the  agreement  under  which  the  interest  was  turned  into  a 
deln,  and  that  instrument  was  given  in  evidence  on  the  trial 
without  objection,  and  the  facts  which  produced  the  con- 
version were  proved.  There  is  no  valid  pretense  that  Harris, 
the  original  plaintiff,  was  estopped  by  being  present  at  the 
sale.  He  neither  said  or  did  any  thing  to  waive  his  rights, 
or  to  entrap  Murray,  the  purchaser.  That  person  knew  all 
the  facts  which  went  to  show  the  invalidity  of  the  sale,  as 
well  as  the  plaintiff,  and  both  are  chargeable  with  a  knowledge 
of  the  law.  It  was  a  sale  tn  tnvitum  under  pretended  l^al 
process,  and  the  purchaser  bid  at  his  peril.  If  he  could  sus- 
tain it  he  got  the  plaintiff's  money  for  less  than  one-fifth 
part  of  its  amount.  If  the  proceeding  was  illegal  or  inope- 
rative he  failed  to  make  a  great  speculation.  He  took  his 
ohemoe  and  must  abide  the  result. 

I  am  of  opinion  that  the  judgment  should  be  reversed,  and 
a  new  trial  awarded. 

SsLDKN,  Wright  and  Johnsok,  JJ.  concurred  in  the 
above  opinions. 

Davis  and  Mullin,  J  J.  were  for  affirmance.   Hogeboom,  J. 
took  no  part  in  the  decision. 

Judgment  reversed. 
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Gharlbs  a.  Makniko  i;. JPatbick  Mokaghak  and  others. 

A  mortgagor  of  chattels,  remaining  in  possession,  before  default,  nnder  a 
clanae  in  the  mortgage  entitling  him  to  do  so,  has  an  interest  in  the  property, 
which  is  the  subject  of  levy  and  sale  on  execution  against  him,  or  to  seizure 
by  a  reoeirer  appointed  in  proceedings  supplementary  to  execution. 

Althon^  the  interest  which  passes  to  the  purchaser  at  such  sale  is  only 
such  an  interest  as  the  mortgagor  had,  yet  the, sheriff,  and  the  parties 
promoting  the  sale,  are  not  trespassers  if  the  sale  is  in  general  terms, 
irithout  any  notice  being  taken  of  the  existence  of  the  mortgage. 

In  an  action  by  the  mortgagee,  against  a  receirer  appointed  in  supple- 
mentary proceedings,  for  seising,  selling  and  couTerting  mortgaged  chattels, 
the  damages  should  be  assessed  as  in  an  action  on  the  case  for  an  injury 
to  the  plaintiff's  roTersionary  interest,  by  confining  the  damages  to  the  loss 
he  has  sustained  by  the  dispersion  of  the  property  among  the  sereral  pur- 
chasers. 

Aftbb  the  new  trial  ordered  in  this  case,  npon  a  former 
appeal,  (23  N.  Y.  Bep.  539,)  the  issue  was  again  tried  before 
Mr.  Justice  Monsll,  in  January,  1862,  when  the  plaintiff 
recovered  hj  the  verdict  of  the  jury  $1368.06  damages. 
The  action  was  brought  against  the  present  defendants  and 
one  Gosling  for  the  seizing,  selling  and  converting  certain  furni- 
ture, pictures,  &c.,  which  one  Edward  Schenck  had  mortgaged 
to  the  plaintiff,  and  which  had  been  taken  by  the  defendant 
Cavenagh  as  a  receiver  appointed  in  certain  proceedings 
supplementary  to  execution,  at  the  instance  of  the  defendant 
Monaghan,  who  had  recovered  a  judgment  against  Schenck, 
the  mortgagor,  after  the  date  of  the  mortgage  and  before 
the  time  of  credit  mentioned  in  it  had  expired ;  and  after 
the  return  of  an  execution  unsatisfied,  had  instituted  these 
proceedings.  The  mortgage  was  for  $1070,  and  was  dated 
October  5,  1854,  and  was  conditioned  for  the  payment  of  the 
above  mentioned  amount  in  twelve  months  from,  that"  date. 
It  contained  the  following  provisions:  ^^And  until  default 
be  made  in  the  payment  of  the  said  sum  of  money,  I  [the 
mortgagor]  am  to  remain  and  continue  in  the  quiet  and 
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peaceable  possession  of  the  said  goods  and  cbattels,  and  the 
full  and  free  enjoyment  of  the  same."  A  copy  was  filed  in 
the  clerk's  office  on  the  day  of  ita  date^  but  was  never  again 
filed.*  The  property  mortgaged  consisted  of  a  valuable  rose- 
wood piano,  and  expeusive  tables,  chairs,  pictures  and  orna- 
ments, and  constituting  the  parlor  and  dining  room  furniture 
of  a  well  furnished  house  in  New  York.  The  goods  were 
sold  at  auction  under  the  direction  of  Cavenagh,  the  receiver, 
on  the  21||  of  .April,  1855,  and  the  action  was  brought  in 
January,  1856.  The  goods  were  sold  in  parcels  to  several 
purchasers,  and  Gosling  was  a  buyer  of  several  articles, 
amounting  at  the  auction  price  to  $261.75,  and  at  the  plain- 
tiff's valuation,  to  $380.  The  plaintiff  discontinued  the 
emit,  as  against  him,  during  the  trial  It  appeared  that  the 
defendants  Moneghan  and  Cavanagh  were  aware  of  the  ex- 
istence of  the  plaintiff's  mortgage  and  that  the  plaintiff  knew 
of  the  sale,  and  that  he  and  his  counsel  were  present  some 
part  of  the  time  during  which  it  was  going  on,  but  did 
not  give  any  notice  to  the  bidders  or  claim  that  the  sale 
should  be  made  subject  to  it.  The  defendants  did  not  men- 
tion the  existence  of  the  mortgage,  but  the  property  was  sold 
without  regard  to  it.  It  appeared  that  after  the  year's  credit 
had  expired,  the  plaintiff  had  made  a  written  demand  of 
Goslingvof  the  portion  of  the  furniture  purchased  by  him,  a 
list  of  which  was  appended  to  the  writing.  He  also  demand- 
ed the  whole  from  the  defendants.  The  defendants'  counsel 
moved  for  a  nonsuit,  on  many  grounds  not  subsequently 
insisted  on,  and  upon  some  which  were  made  on  the  argu- 
ment. Among  these  was  the  general  position  that  the  de- 
fendants were  justified  under  the  proceedings  which  had  been 
taken  under  Monaghan's  judgment,  to  sell  the  property  as 
they  had  done.  They  also  insisted  that  the  presence  of  the 
plaintiff  at  the  sale  was  evidence  of  his  assent  to  it,  and 
moreover  that  the  lien  of  the  plaintiff's  mortgage  was  lost 
by  his  omission  to  refile  it.  The  motion  was  denied.  The 
defendants,  after  excepting,  requested  the  judge  to  charge 
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the  affirmative  of  a  Dumber  of  positions^  and  among  them 
the  following :  '^  That  the  plain tiif  could  only  recover  for  such 
damages  as  he  could  prove  resulted  to  him  by  reason  of  the 
taking  away,  selling  and  scattering  of  the  property,  such  as 
the  expenses  in  traveling  for  and  getting  possession  of  the 
property,  and  the  value  of  the  same  if  not  found/'  They 
also  insisted  that  the  defendants  were  entitled  to  be  credited 
with  the  value  of  the  property  purchased  by  the  defendant 
Gosling,  as  to  whom  the  action  had  been  discontitted.  The 
'  judge  declined  to  so  charge,  and  the  defendants  excepted.  He 
instructed  the  jury  that  the  taking  and  selling  the  property 
by  the  defendants  in  the  manner  it  was  sold,  was  a  violation 
of  the  plaintiff's  rights  for  which  he  was  entitled  to  recover. 
He  charged  that  the  measure  of  damages  was  the  amount  d* 
the  mortgage  debt  and  interest,  provided  the  property  taken 
by  the  defendants  was  of  that  value ;  but  as  it  appeared  that 
property  included  in  the  mortgage,  of  the  value  of  $119, 
had  not  been  taken  by  the  defendants,  that  amount  was  to 
be  deducted  from  the  mortgage  debt  and  from  the  recovery. 
The  defendants-  counsel  excepted  to  the  part  of  the  charge 
which  held  that  the  action  was  sustainable,  and  to  the  rule  of 
damages  which  the  judge  had  laid  down.  The  judgment  on 
the  verdict  was  affirmed  at  the  general  term,  and  the  defend- 
ants thereupon  brought  this  appeal. 

F.  BymCy  counsel  ex  parte  for  the  appellants. 

W.  Stanley  submitted  points  for  the  respondent. 

Dehio,  Ch.  J.  Certain  positions  respecting  actions  of 
this  character  are  perfectly  well  established  in  this  court, 
viz.  (1.)  That  a  mo9tgagor  of  chattels  remaining  in  posses- 
sion before  default,  under  a  clause  entitling  him  to  such  po- 
sition, like  the  one  in  this  mortgage,  has  an  interest  in  the 
property  which  is  the  subject  of  levy  and  sale  on  execution 
against  such  mortgagor.    The.  seizure  by  the  receiver  was  in 
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the  natare  of  a  levy  on  execution  so  far  as  this  case  is  con- 
cerned. (2.)  That  although  the  interest  which  passes  to  the 
purchaser  at  such  sale. is  only  such  an  interest  as  the  mort- 
gagor had,  yet  that  the  sheriff  and  the  parties  promoting  the 
sale  are  not  trespassers  if  the  sale  is  in  general  terms,  with- 
out any  notice  being  taken  of  the  existence  of  the  mort-^age. 
These  points  were  involved  in  Hull  y.  Camleyf  which  was 
twice  before  this  court,  and  were  settled  upon  good  deliber- 
ation. (1  Kern.  501 ;  8.  C.  17  N.  Y.  Rep.  202.)  Gotdet  v. 
Aaaeler,  (22  N.  Y.  Bep.  225,)  rea£Srms  the  doctrine  in  HuU 
v.  Camley^  and  applies  it  to  a  case  precisely  like  the  one 
before  us.  The  complaint  in  that  case  and  the  one  we  are 
examining,  seem  to  have  been  substantially  identical.  They 
B^t  out  the  mortgage  as  the  foundation  of  the  plaintiff's 
title,  and  charge  the  defendants  with  the  wrongful  act  of 
seizing  the  goods  and  selling  them,  and  appropriating  the 
proceeds  to.  their  own  use.  There  is  no  mention  made  in  this 
complaint  of  the  legal  process  which  the  defendants  had,  au- 
thorizing them  to  take  and  sell  the  property,  or  any  complaint 
of  an  abuse  of  the  process  of  law.  The  grievance  is  not  any 
malfeasance  or  misfeasance  in  the  manner  of  the  sale,  but  the 
complaints,  both  in  this  case  and  in  that  of  GotUet  v.  Aasder, 
count  on  the  seizure  and  sale  as  alone  conferring  the  cause 
of  aotion.  There  is  a  good  deal  of  other  language  in  this 
complaint,  but  nothing  which  qualifies  that  which  I  have 
stated.  The  last  mentioned  case  cited  seems  to  me  a  precise 
authority  for  reversing  the  judgment  which  we  are  reviewing. 
It  may  be  added  that  this  case  was  tried  by  the  learned  judge 
as  though  it  was  an  action  of  trespass  or  trover.  The  de- 
fendants' counsel,  after  his  main  position  that  the  action 
could  not  be  sustained  was  overruled,  sought  to  have  the 
damages  assessed  upon  the  footing  of  an  action  on  the  case 
for  an  injury  to  the  plaintiff's  reversionary  interest,  by  con- 
fining the  damages  to  the  loss  he  had  suffered  by  the  disper- 
sion of  the  property  among  the  several  purchasers ;  but  the 
judge  refused  to  charge  the  jury  to  that  effect,  and  finally 
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laid  down  the  rule  of  damages  precisely  as  though  the  plain- 
tiff had  a  present  right  of  possession,  and  the  action  had 
been  tr^pass  or  trover  for  an  iminediate  injury  to  that  pos- 
session. In  any  view  that  can  be  taken  of  the  case,  this  was 
an  erroneous  direction.  If  the  action  had  been  case,  for  an 
injury  to  the  plaintiff's  reversionary  interest,  which  is,  upon 
all  the  cases,  the  only  action  that  could  be  maintained,  the 
rule  of  damages  indicated  in  the  request  would  have  been  the 
true  one.  For  this  error  in  the  charge  I  am  of  opinion 
that  this  judgment  can  not  be  sustained.  I  am  of  opinion 
that  the  exceptions  based  upon  the  supposed  assent  by  the 
plaintiff  to  the  sale  and  upon  the  omission  to  refile  the  mort- 
gage, were  not  well  taken. 

It  remains  only  to  mention,  that  upon  the  former  appeal 
in  this  case,  the  judgment  was  reversed  solely  because  there 
had  been  a  mistrial  in  the  Superior  Court,  and  that  no  other 
point  was  adjudged  or  attempted  to  be.  This  is  explicitly 
stated  in  the  report.  Some  of  the  judges  were  of  opinion 
that  where  a  sale  on  execution  against  a  mortgagor  (the  in- 
strument containing  the  provision  found  in  the  one  before 
us)  has  been  made,  the  mortgagee  may  maintain  an  action 
in  the  nature  of  trespass  on  the  case,  for  an  injury  to  his 
interest  as  a  reversioner.  I  did  not  participate  in  that  view, 
as  may  be  seen  from  my  observation  in  that  case,  (23  N.  T. 
Bep.  539.)  I  forbear  to  enlarge  upon  that  question  because 
the  present  case  does  not  present  it,  and  because  I  have 
already  sufficiently  explained  my  views  upon  that  question, 
in  the  cases  to  which  I  have  referred.  I  am  in  favor  of 
reversing  this  judgment. 

Wright,  Johkbon,  Hogeboom  and  Ingraham,  Justices, 
concurred.  Mullin  and  Da  vies,  Justices,  were  for  affirm- 
ance.   Seldeit,  J.  was  not  prepared  to  vote. 

Judgment  affirmed. 
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Fbbderick  MetAb  and  others,  Executors,  &c.,  v,  Horatio 

N.  Peck. 


An  ordinary  bill  of  lading  is  not  conclu8i7e,  as  between  the  original  parUes, 
either  as  to  the  shipment  of  the  goods  named  in  it,  or  as  to  the  quantity 
said  to  haye  been  receiyed ;  and  any  mistake  or  fhiud  in  the  shipment  of 
the  goods  may  be  shown,  on  the  trial. 

That  part  which  relates  to  the  receipt  of  the  goods,  their  quality,  condition 
and  quantity,  is  to  be  treated  as  a  receipt,  and  not  as  a  stipulation  of  a 
written  contract. 

A  stipulation,  in  a  bill  of  lading,  that  "  any  damage  or  defldency  in  quantity 
the  consignee  will  deduct  from  balance  of  freight  due  the  captain,"  will 
not  affect  this  question ;  and  will  not  be  understood  as  a  guaranty  that 
the  captain  has  receiyed  the  whole  quantity  of  goods  specified ;  or  as  an 
agreement  to  pay  for  that  portion,  if  any,  which  shall  be  found  to  be  defi- 
cient, of  what  he  has  receiyed.  The  words  "deficiency  in  quantity"  relate 
to  the  property  shipped. 

The  principle  that  a  honaJUk  indorsee  of  a  bill  of  lading,  adyandnghis  money 
on  it,  may  rely  upon  the  quantity  acknowledged  therein,  and  may  compel 
the  carrier  to  account  for  that  quantity,  whether  it  was  put  on  board  the  yea- 
sel  or  not,  does  not  apply  to  a  case  where  the  owner  of  the  property  did  not 
purchase  it  while  it  was  in  the  hands  of  the  carrier,  and  did  not  make  title 
to  it  through  the  bill  of  lading,  but  his  purdiase  was  made  prior  to  the  ship- 
ment, and  the  goods  were  shipped  by  his  agent  for  him. 

The  testator  of  the  plaintiffs,  as  assignee  of  a  claim  for 
freight,  sought  to  reopver  from  the  defendant  the  balance' 
due  on  the  freight  of  a  cargo  of  wheat  from  Buffalo  to  Boch- 
ester.  The  appellant  purchased  a  quantity  of  wheat  in  Buf- 
falo, and  shipped  the  same  on  a  canal  boat  of  which  the 
testator's  assignor  was  captain,  to  be  delivered  at  Bochester 
to  the  defendant,  on  payment  of  four  and  a  half  cents  freight 
per  bushel.  The  captain  signed  a  bill  of  lading  for  5589 
bushels  received  on  board.  On  delivery,  the  quantity  was 
found  to  be  short  124  bushels.  Proof  was  offered  to  show 
that  the  cargo  was  in  the  same  condition  when  delivered  as 
it  was  when  stowed  on  board,  and  that  the  whole  amount 
received  at  Buffalo  had  been  delivered  at  Bochester.    The 
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defendant  claimed  a  reduction  from  the  freight  for  the 
amount  of  the  deficiency,  in  pursuance  of  a  stipulation  in 
the  bill  of  lading  as  follows :  ^^  Any  damage  or  deficiency  in 
quantity  the  consignee  will  deduct  from  balance  of  freight 
due  the  captain.'' 

Upon  the  trial,  the  defendant  requested  the  court  to 
charge  the  jury  that  the  bill  of  lading  was  a  contract  not 
open  to  explanation  as  to  quantity,  but  conclusive ;  and  that 
as  the  captain  had  not  delivered  the  amount  mentioned  in 
the  bill  of  lading,  the  defendant  was  entitled  to  recoup  for 
the  deficiency.  That  if  the  jury  believed  the  defendant  had 
accepted  and  paid  the  draft  drawn  upon  him,  on  the  faith 
of  the  bill  of  lading,  the  plaintiff  was  estopped  from  showing 
that  tife  whole  quantity  of  wheat  mentioned  in  the  bill  of 
lading  was  not  received,  and  the  defendant  was  entitled  to 
recoup  for  the  deficiency.  The  court  refused  to  charge  as 
requested.  The  judge  charged  that  the  bill  of  lading  was 
not  conclusive,  but  was  evidence  to  raise  a  presumption, 
which  must  be  overcome  by  the  plaintiff.  To  this  charge 
the  defendant  excepted.  The  judge  also  charged  that  the 
captain  might  show  that  the  quantity  admitted  to  have  been 
received  was  not  received,  and  if  the  jury  should  so  find,  and 
that  all  the  wheat  received  in  Buffalo  was  delivered  in 
Bochest^r,  although  less  than  the  amount  admitted,  the 
plaintiff  was  entitled  to  recover,  without  any  abatement 
on  account  of  the  deficiency.  To  this  the  defendant  also 
excepted. 

John  K.  Porter y  for  the  appellant. 

I.  The  bill  of  lading  in  this  case  was  special;  and  the 
receipt  for  the  wheat  shipped,  being  coupled  with  a  stipula- 
tion for  the  deduction  of  any  deficiency  from  the  freight,  it 
was  ^^not  open  to  contradiction,  in  the  sense  of  the  rule  appli- 
cable to  receipts  proper."  (Ooodyear  v.  Ogden,  4  Hill,  104.) 
1.  In  the  cases  relied  on  by  the  respondent,  the  bill  of  lading 
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was  ill  the  usual  form,  without  the  stipulation  contained 
in  this  for  adjustment  of  deficiency.      (Wol/e  v.  MyerSj 
3  Sandf  7;  Ellis  v.  Willard,  5  Seld.  530;  Dickeraon  v. 
Seelye,  12  Barb.  99 ;  Qraves  v.  Earwoodj  9  id.  477 ;  Abbott 
on  Shipping,  321.)    2.  The  fact  was*  proved  and  undisputed, 
that  by  the  established  custom  and  usage,  the  boatmen  uni- 
formly paid  the  deficiency  when  the  cargoes  fell  short  of  the 
bills  of  lading ;  and  Ihe  special  contract  should  be  construed  in 
harmony  with  the  usage.     3.  Inthelanguageof  Chief  Justice 
Shaw/ ^^  a  bill  of  lading  is  a  contract  of  great  importance,  and 
is  to  be  conatrued  according  to  its  terms,  the  subject  matter, 
the  nature  of  the  business  to  which  it  relates,  and  the  usages 
under  which  such  business  is  generally  conducted."    {Shep- 
herd  V.  NayloTy  5  Gray,  592 ;   see  also  Angell  on  C&rriers, 
§  228.)    4.  The  carrier  is  free  to  enlarge  his  liability,  as  well 
as  to  restrict  it ;  and  when  the  provisions  of  the  contract  are 
special,  effect  is  to  be  given  to  them  in  harmony  with  the  pur- 
pose of  the  deviation,  which  in  this  case  evidently  was,  to  have 
a  simple  and  certain  rule,  by  which  the  boatmen  who  received 
the  grain  were  to  verify  the  quantity  and  be  responsible  for 
it ;  so  that  the  bill  of  lading  would  be  a  reliable  guide  to  the 
consignee  in  making  his  payments  or  advances.     {Harmony 
V.  Bingham^  2  Kern.  99, 108 ;  Mercantile  Ins.  Cb.  v.  Calebs^ 
20  N.  Y.  Bep.  173 ;  Abbott  on  Shipping,  247.)    5.  The 
only  case  in  which  a  bill  of  lading  like  this  seems  to  have 
been  passed  upon  is  that  of  Wilson  v.  Van  Santvoordy  which 
is  briefly  stated  by  the  presiding  judge,  in  his  opinion  in  the 
case  of  Oanfield  v.  The  Northern  R.  B.  Co.  (18  Barb.  590.) 
^^The  bill  [speaking  of  the  Oanfield  case]  is  silent  in  respect 
to  an  adjustment  for  any  damages  or  deficiencies  of  cargo, 
and  liquidation  out  of  the  freight  earned.    In  this  respect 
this  case  materially  differs  from  the  case  of  Wilson  v.  Van 
Santvoordj  (MS.)  decided  in  this  court  in  January,  1853, 
cited  on  the  argument    In  that  case,  the  bill  of  lading  con- 
tained this  special  clause :  damages  or  deficiencies,  if  any,  to 
be  deducted  firom  charges  by  consignees/    The  defendant 
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DVfts  an  interm^iate  consignee,  to  whose  care  the  property 
was  consigned,  at  Albany,  for  further  transportation.  When 
the  cargo  was  delivered,  there  wasian  ascertained  deficiency 
of  seven  barrels  of  beef.  The  defendant  offered  to  pay  the 
balance  of  freight,  after  deducting  the  value  of  the  lost  beef; 
but  the  master,  in  behalf  of  the  plaintiff,  the  owner  <tf  tiie 
boat,  refused  to  make  the  deduction.  It  was  held  that  the 
defendant  was  authorized  to  require  the  adjustment,  and  the 
plaintiff  could  not  recover  in  the  action  because  of  his  refusal 
The  decision  was  put  upon  the  foroe  of  the  terms  of  the  bill 
of  lading,  that  the  deduction  was  made  a  part  of  the  con- 
tract, and  a  condition  of  the  payment  of  freight ;  that  in  one 
sense  it  was  the  duty  of  the  consignee  to  insist  upon  the  ad- 
justment, inasmuch  as  the  freight  was  made  a  sort  of  fund, 
to  indemnify  against  losses.  It  was  also  held  that  the  carrier, 
having  delivered  the  property,  lost  his  lien,  and  that  no  implied 
assumpsit  could  be  alleged,  because  the  consignee.  Van  Sant- 
voord,  had  complied  with  the  conditions  of  the  bill  of  lading. 
6.  A  distinction  exists  between  a  mere  receipt  acknowledgii^ 
money  paid,  and  a  receipt  containing  an  agreement,  condi- 
tion or  stipulation  between  the  parties.  The  latter  is  in  the 
nature  of  a  contract,  and  can  not  be  varied  by  parol  evidence." 
(Niles  V.  Culver  J  8  Barb.  205.)  7.  The  captain,  in  this  case^ 
confessedly  superintended  in  person  the  weighing  of  the  cargo, 
when  he  received  it  on  his  boat ;  and  there  was  no  fraud  or 
imposition,  such  as  might  be  practiced  in  the  case  of  closed 
caaks,  boxes  or  packages,  and  which  would  perhaps  open  the 
entire  contract  to  explanation  or  correction.  {Smith  y. 
Brown,  4  Hawks'  B.  580,  585 ;  Wakejiad  v.  Stedman,  12 
Pick.  562,  564.)  8.  The  court  erred,  therefore,  in  holding, 
on  the  trial,  that  the  plaintiff  was  not  concluded  as  to  the 
quantity  by  the  bill  of  lading. 

II.  But  if  treated  as  a  mere  receipt  by  the  carrier,  lie  10 
concluded  by  it  in  respect  to  the  defendant,  who  paid  for 
the  5589  bushels  on  the  faith  of  the  master's  certificate  in 
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the  bill  of  lading,  that  he  had  received  that  quantity  for 
shipment  to  the  consignee.  1.  The  judge  was  clearly  wrong 
in  holding,  at  the  circuit,  that  the  defendant's  vendor  was 
his  agent  in  shipping  the  goods,  and  this  is  conceded  in  the 
opinion  delivered  at  the  general  term.  2.  The  fact  that  the 
defendant  paid  for  the  wheat  in  question  on  the  faith  of  the 
bill  of  lading  is  undisputed ;  and  its  effect  is  not  impaired 
by  the  circumstance  that  there  was  another  bill  of  lading,  on 
the  faith  of  which  he  subsequently  paid  for  the  reaidtte  of  the 
purchase.  3.  The  contract  of  affreightment  was  made  be- 
tween Horton,  the  vendor,  and  Pettis,  the  master,  and  if  this 
was  a  mere  receipt,  as  between  them^  it  was  open  to  explana- 
tion' and  contradiction.  (Bates  v.  Toddy  1  Moody  &  Bob. 
106 ;  Abbott  on  Shipping,  324)  4.  But  when  neither  the 
consignee  nor  his  agent  is  the  shipper  of  the  property,  the 
bill  of  lading  is  his  muniment  of  title,  and  to  the  extent  of  | 
his  payments  or  advances  made  on  the  faith  of  it  he  is  pro- 
tected, as  against  the  carrier,  equally  with  any  other  party 
making  title  under  it.  (Dows  v.  Oreene^  24  N.  Y.  Bep. 
638 ;  Bradstreet  v.  Eoran^  2  Blatchf.  116 ;  Byrne  v.  Weehsj 
7  Bosw.  372,  379.) 

III.  But  in  any  aspect  of  the  case,  as  the  master  was  the 
personal  actor  in  receiving  the  cargo,  and  was  certifyfhg 
facts  as  to  which  he  had  knowledge,  and  the  defendant  had 
none,  he  is  estopped  from  gainsaying  them  so  far  as  the 
defendant  acted  on  the  faith  of  their  truth.  1.  This  very 
case  is  put  by  the  court  in  Ellis  v.  Willard,  as  a  familiar 
illustration  of  the  well  settled  principle,  ^^A  ship-owner  may 
be  estopped  from  alleging  a  deficiency  in  the  property  shipped, 
as  against  a  consignee  who  has  advanced  money  upon  the 
credit  of  the  bill  of  lading."  (5  Seld.  531.)  2.  The  princi- 
ple is  illustrated  in  various  forms  in  the  cases  arising  upon 
bills  of  lading.  (DicJcerson  v.  Seelye,  12  Barb.  99 ;  Howard 
V.  Tucker f  20  Eng.  Com.  Lav^  Bep.  478 ;  Byrne  v.  Weeks, 
7  Bosw.  372 ;  Dows  v.  Greene,  24  N,  Y.  Bep.  638.)  4.  If 
oi^e  take  a  security  of  the  ageat  of  the  principal  with  whom 
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he  deals,  unknown  to  the  principal,  and  give  the  agent  a 
receipt  as  for  the  money  due  from  the  principal,  in  conse- 
quence of  which  the  principal  deals  differently  with  his  agent 
on  the  faith  of  ^uch  receipt,  the  principal  is  discharged, 
though  the  security  fail.     (  Wyatt  v.  Marquis  of  Hertfordj 

3  East,  147.)  5.  The  estoppel  applies,  not  upon  the  ground 
of  fraud,  or  willful  misrepresentation  in  making  the  state- 
ment, but  upon  the  ground  that  it  will  be  a  fraud  to  show 
that  it  is  untrue,  to  the  prejudice  of  one  who  has  acted 
upon  the  faith  of  such  statement.     {Kingaley  v.  Vernon^ 

4  Sandf.  361.) 

lY.  Even  if  this  were  ot^^erwise,  the  motion  for  a  nonsuit 
should  have  been  granted,  as  the  admission  in  the  bill  of 
lading  was  controlling,  unless  it  was  countervailed  by  evi- 
dence in  law  warranting  the  presumption  that  it  was  false. 

1.  The  testimony  of  the  plaintiff's  assignor  was  not  incon- 
sistent with  the  truth  of  the  admission ;  and  showed  merely 
that  the  wheat  was  negligently  secured — that  there  was 
ample  opportunity  by  night  and  by  day  for  persons  on  or  off 
the  boat  to  remove  what  they  chose — and  that  he  did  not 
observe  the  absence  of  the  wheat,  or  know  how  it  was  taken. 

2.  Under  such  circumstances  the  granting  of  a  nonsuit  was 
matter  of  right,  and  the  error  of  law  is  not  cured  by  the  ver- 
dict of  the  jury.     {Lomer  v.  Meeker ,  25  N.  Y.  Eep.  361.) 

J.  C.  Cochrane^  for  the  respondents. 

I.  The  bill  of  lading  was  not  conclusive.  It  was  compe- 
tent by  parol  evidence  to  show  a  mistake  in  the  quantity. 
(Abbott  on  Shipping,  324 ;  Ellis  v.  Willardy  5  Seld.  529.) 

II.  The  respondent  was  not  estopped  by  the  bill  of  lading. 

1.  The  wheat  was  not  purchased  by  the  bill  of  lading,  but 
was  previously  owned  by  the  appellant.  He  was  both  ship- 
per and  consignor,  and  the  whole  transaction  was  with  him. 

2.  As  matter  of  law,  the  draft  was  not  paid  on  the  strength 
of  the  bill  of  lading.    The  bill  of  lading  was  never  transfer^^ 
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red ;  it  did  not  accompany  the  draft ;  the  draft  was  for  the 
cargo  of  the  two  boats,  and  consequently  it  was  impossible 
for  this  bill  of  lading  to  have  any  thing  to  do  with  a  large 
part  of  it,  as  it  only  embraced  a  part,  and  the  draft  was  paid 
in  orders,  money  and  flour,  at  different  times,  and  the  defi- 
ciency may  have  been  upon  the  other  boat.  3.  The  mistake 
was  made  by  the  appellant  himself,  through  his  agents, 
either  at  Buffalo  or  Rochester.  4  He  never  put  his  refusal 
to  pay  on  this  ground,  either  when  demand  waft  made  or  in 
the  pleadings.  5.  Estoppels  must  be  mutual.  There  was 
nothing  in  the  whole  transaction  to  prevent  the  appellant 
from  showing  a  mistake  in  his  favor.  6.  The  appellant 
knew  that  the  bill  of  lading  was  open  to  explanation.  If  he 
saw  fit  to  make  it  conclusive  upon  himself,  without  our 
knowledge  or  consent,  be  could  not  also  charge  us. 

iNaBAHAM,  J.  It  is  well  settled  that  an  ordinary  bill  of 
lading  is  not  conclusive,  as  between  the  original  parties, 
dither  as  to  the  shipment  of  the  goods  named  in  it,  or  as  to 
the  quantity  said  to  have  been  received,  and  any  mistake  or 
fraud  in  the  shipment  of  the  goods  may  be  shpwn  on  the 
trial.  (Howard  v.  Tucker,  1  B.  &  Ad.  712;  Berkley  t. 
WaUing,  7  Ad.  &  El.  29.)  In  EUia  v.  Willard,  (5  Selden, 
529,)  Allek,  J.  says,  that  part  of  the  bill  which  relates  to 
the  receipt  of  the  goods,  their  quality,  condition  and  quan- 
tity, is  treated  as  a  receipt,  as  distinct  from  the  contract 
Numerous  cases  are  cited  in  support  of  this  rule;  and 
Dbnio,  J.  in  the  same  case,  says :  ^^  It  [the  bill  of  lading]  is 
very  high  and  authentic  evidence  of  the  quantity  and  condi- 
tion of  the  goods,  but  is  only  evidence,  and  not  between  the 
primary  parties  an  estoppel.'' 

i!he  additional  stipulation  contained  in  the  bill  of^  lading, 
in  the  present  case,  does  not  affect  this  question.  That  is 
an  agreement  on  the  part  of  the  carrier  to  pay  for  any  defi- 
ciency in  quantity.  Deficiency  from  what?  From  the 
quantity  referred  to  in  the  bill  of  lading.    This  must  be 
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understood  to  mean  the  quantity  received.  It  is  no  more  a 
guaranty  that  the  captain  received  the  whole  quantity  than 
the  former  part  of  the  bill,  which  he  is  allowed  to  explain 
and  to  some  extent  contradict.  It  can  only  be  understood 
as  an  agreement  to  pay  for  that  portion,  if  any,  which  shall 
be  found  to  be  deficient  of  what  he  has  received.  If  he  is 
permitted,  on  the  trial,  to  show  that  he  did  not  receive  the 
whole  amount,  and  that  he  delivered  all  he  received,  there  is 
no  deficiency  upon  which  sach  a  clause  can  operate.  We 
must  conclude  from  the  finding  of  the  jury  that  the  captain 
delivered  to  the  defendant  all  the  wheat  received  by  him  at 
Buffalo.  It  is  immaterial  where  the  error  occurred  in  weigh* 
ing.  Such  finding  shows  there  was  in  fact  no  deficiency  he* 
tween  the  amount  received  and  the  amount  delivered,  and  of 
course  nothing  to  J^  paid  for  under  that  stipulation. 

The  only  remaining  question  is  whether  the  defendant  had 
acted  upon  the  faith  of  the  bill  of  lading,  so  as  to  place  him  * 
in  the  situation  of  one  who  has  paid  money  upon  it,  and 
thereby  to  claim  that  the  captain  is  estopped  from  showing 
that  he  did  not  receive  the  quantity  mentioned  in  the  IhU. 

The  court  refused  to  charge  as  requested,  upon  the  ground 
that  Horton,  who  gave  the  order  for  the  wheat  and  who  drew 
the  draft,  was  the  agent  of  the  defendant,  who  was  the  owner 
and  shipper  of  the  wheat ;  that  the  draft  was  not  paid  on 
the  faith  of  the  bill  of  lading ;  and  that  the  defendant  did 
not  refuse  to  pay  the  freight  upon  this  ground. 

The  Case  shows  that  the  bill  of  lading  did  not  accompany 
the  draft,  but  that  the  same  was  drawn  for  two  purchases 
together,  irrespective  of  the  bill  of  lading.  The  payment 
was  made  on  the  account  of  Horton,  and  not  on  the  faith  of 
the  bill  of  lading.  The  evidence  would  not  have  warranted 
the  judge  to  charge  the  jury  on  this  point  as  requested.  As 
there  is  no  objection  to  the  mode  in  which  the  judge  submit- 
ted the  question  to  the  jury,  we  must  conclude  there  was  no 
error  in  this  respect. 

The  judgment  should  be  afSrmed« 
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Denio,  Ch.  J.  It  18  well  settled  upon  authority  that  the 
part  of  a  bill  of  lading  which  specifies  the  quantity  of  the 
goods  shipped  is  not  conclusive  upon  the  carrier,  but  may  be 
shown  by  extrinsic  evidence  to.  be  incorrect.  'In  this  respect 
it  is  but  a  receipt,  and  not  a  stipulation  of  a  written  con- 
tract. The  question  was  examined  by  this  court  in  Ellis  v. 
Willardj  (5  Seld.  530,)  where  the  prior  authorities  are  re- 
ferred to.  The  counsel  for  the  defendant  argues  that  the  ex- 
press provision  contained  in  the  bill  of  lading  in  this  case, 
that  ^^any  daifiage  or  deficiency  in  quantity,  the  consignee 
will  deduct  from  the  balance  of  freight,''  created  a  distinction 
between  it  and  the  cases  which  have  been  decided.  The 
words  deficiency  in  quantity  relate,  I  think,  to  the  property 
shipped.  This  is  inferable  from  its  association  with  the 
term  damage,  which  plainly  has  reference  to  delinquencies 
attributable  to  the  carrier.  No  doubt  it  might  be  made  a 
'  matter  af  an  express  contract  that  the  carrier  should  account 
for  the  precise  quantity  acknowledged  in  the  instrument,  and 
that  no  other  evidence  on  that  point  should  be  received. 
There  are  no  words  here  indicating  that  such  a  stipulation 
was  designed  to  be  attached  to  this  contract.  Without  the 
language  relied  on,  the  biU  of  lading  would  be  presumptive 
evidence  of  the  quantity,  and  the  carrier,  unless '  he  could 
show  a  mistake,  would  be  obliged  to  account  accordingly. 
The  special  language  does  not,  I  think,  alter  the  case. 

The  defendant  further  relies  on  the  principle  that  a  bofia 
fide  indorser  of  a  bill  of  lading,  advancing  his  money  on  it, 
may  rely  upon  the  quantity  acknowledged,  and  may  compel 
the  carrier  to  account  for  that  quantity,  whether  it  was  put 
on  board  or  not.  There  is,  no  doubt,  an  established  distinc- 
tion in  favor  of  a  bona  fide  indorsee,  grounded  upon  the 
doctrine  of  estoppel.  By  signing  the  bill  of  lading,  ac- 
knowledging the  receipt  of  a  given  quantity  of  merchandise, 
the  master  has  enabled  his  shipper  to  go  into  market  and 
obtain  money  on  the  credit  of  the  shipment,  and  can  not  be 
permitted,  as  against  a  person  so  advancing,  to  set  up  his  own 
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or  the  master's  want  of  care  at  the  expense  of  the  indorsee. 
This  results  from  the  qualified  negotiability  of  these  instru- 
ments. (See  DowB  v.  Ptrrin^  16  N.  Y.  Rep.  325 ;  Bates  v. 
Toddy  1  Moo.  and  Bob.  106 ;  Berkley  y.  Watkina,  7  Ad.  & 
El.  29.)  But  in  the  present  case  the  defendant  was  not  the 
purchaser  of  the  property  while  it  was  in  the^  hands  of  the 
carrier,  and  he  did  not  make  title  to  it  through  the  bill  of 
lading.  His  purchase  of  the  wheat  was  made  prior  to  the 
lading  on  board  th^  canal  boat,  and  the  wheat  was  his  property 
before  and  at  the  time  it  was  placed  on  board.  The  purchase 
was  of  7494  bushels  from  Horton,  who  engaged  to  ship  it  to 
the  defendant.  In  making  the  shipment  he  was  the  defend- 
ant's agent,  and  his  knowledge  was  the  defendant's  knowledge. 
If  he  failed  to  ship  by  this  and  the  other  boat  the  full  amount 
which  the  defendant  had  purchased  of  him,  he  is  still  liable 
for  the  balance.  That  balance  he  must  be  considered  as 
having  appropriated  to  his  own  use,  unless  he  shall  show  that 
he  has  kept  it  on  hand  for  him.  There  would  be  no  justice 
in  compelling  the  carrier  to  pay  for  the  deficiency,  if  he  is 
able  to  show  that  he  never  received  it.^ 

The  jury  have  settled  the  question  of  fact  against  the  de- 
fendant. A  mistake  occurred  in  some  part  of  the  transac- 
tion, either  in  the  account  of  the  wheat  delivered  on  board, 
and  which  was  entered  in  the  bill  of  lading,  or  in  the  state- 
ment of  the  quantity  delivered  at  Bochester,  or  the  quantity 
deficient  was  lost  by  the  carrier.  The  evidence  upon  these 
subjects  was  submitted  to  the  jury,  and  they  have  found  that 
the  fault  was  not  in  the  plaintiff. 

It  follows  that  the  judgment  of  the  Supreme  Court  ought 
to  be  affirmed. 

All  the  Judges  concurred,  except  SeldKin,  J.  who  was  for 
reversal. 

Judgment  affirmed* 
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BoBXBT  D.  Akdsbsok  and  others  v.  Anastasius  NicHOLAa 

Where  certificates  of  stock  were  wrongfully  taken  fh>m  the  possession  of  the 
owners,  by  a  lad  sixteen  years  of  age,  and  sold  to  the  defendant  for  $8 
per  share,  when  the  stock  was  worth  flO,  and  the  same  was  actnaHy  sold 
by  the  defendant  for  |7  per  share,  immediately  afterwards ;  Mdd  that  the 
purchase  of  such  a  species  of  property  by  the  defendant  from  a  lad  of 
that  age,  for  less  than  one-^rd  of  its  ralue,  could  not  be  deemed  iomi 
Jlde;  and  that  the  purchaser  acquired  no  greater  or  better  title  to  it  than 
that  possessed  by  the  person  from  whom  he  received  it. 

ffdd,  also,  that  the  defendant  was  guilty  of  a  conyersion  of  the  stock,  and 
upon  his  refusal  to  restore  it,  or  pay  its  ralue,  on  demand,  the  plaintiff 
was  entitled  to  recorer  the  yalue  thereof,  with  interest. 

Appkal  from  a  judgment  of  the  Supreme  Court,  entered 
upon  the  report  of  a  referee.  The  following  facts  were  found 
by  the  referee,  viz :  That  the  plaintiffs  were  possessed  of  and 
owned,  as  partners,  twenty  shares  of  the  capital  stock  of  the 
American  Guano  Company ;  and  that  on  or  about  the  25th 
day  of  October,  1858,  one  Alexander  H.  Anderson,  a  son  of 
the  plaintiff  Bobert  D.  Anderson,  and  a  minor  of  the  age  of 
about  sixteen  years,  without  the.  leave,  permission,  authority 
or  knowledge  of  the  plaintiffs,  or  either  of  them,  wrongfully 
took  said  twenty  shares  of  stock  out  of  the  possession  of  the 
plaintiffs.  That  the  said  twenty  shares  so  taken  were  in  one 
certificate,  and  were  in  all  respects,  except  as  to  the  number 
of  shares  and  the  number  of  the  certificate,  like  the  following : 

"No.  732.         Amebic  AN  Guano  Company.        One  share. 

This  ifl  to  certify  that  A.  G.  Benson,  president,  of  New 
York,  is  entitled  to  one  share  in  the  capital  stock  of  the 
American  Guano  Company,  standing  in  his  name,  and  trans^ 
ferable  on  the  books  of  said  company  only  upon  surrender 
of  this  certificate  by  the  said  A.  G.  Benson,  president,  or  his 
attorney.    New  York,  7th  January,  1856. 

Jos.  L.  Wyckofp,  a.  G.  Benson, 

Treasurer.  PreaidentJ' 


v 
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Indorsed  upon  each  certificate  was  a  blank  power  of  attor- 
ney, signed  by  the  president,  authorizing  the  transfer  of  the 
certificate. 

That  the  said  stock  was  not  sold  and  disposed  of  to  the 
defendant ;  but  that  said  Alexander,  on  or  about  the  said 
25th  of  October,  1858,  offered  to  dispose  of  said  twenty 
shares  of  stock  to  the  defendant ;  that  the  defendant  offered 
said  Alexander  $3  per  share  for  the  same,  which  amount  said 
Alexander  at  first  refused  to  take,  but  almost  immediately 
afterwards  agreed  to  ac(^pi,  and  so  stated  to  the  defendant ; 
and  that  thereupon  the  defendant  took  said  stock  from  said 
Alexander,  went  out  to  inquire  about  the  same;  and,  upon 
returning  to  his  office,  finding  several  persons  waiting  in  the 
back  room  to  do  business  with  him,  he  stated  to  his  clerk, 
George  M.  Bowen,  that  it  was  all  right,  and  that  he  might 
do  as  he  pleased  about  buying  it,  and  thereupon  handed  said 
certificate  of  twenty  shares  to  his  said  clerk;  whereupon. the 
said  clerk  closed  the  transaction  with  the  said  Alexander, 
by  paying  him  $3  per  share  and  retaining  the  said  twenty 
shares  of  stock.  That  at  no  time  prior  to  the  commence- 
ment of  this  suit  was  any  intimation  made  to  either  of  the 
plainti£b  that  said  clerk  had  ever  had  any  interest  in  said 
stock ;  and  that  no  part  of  said  $60,  received  by  said  Alex- 
ander, was  received  by  or  went  to  the  benefit  of  said  plain- 
tiffs, or  either  of  them.  That  shortly  thereafter  the  said 
Bowen  delivered  said  stock  to  the  defendant  to  sell  for  him. 
That  the  defendant  thereupon  caused  said  stock  to  be  sold 
in  his  own  name,  by  H.  T.  Morgan  &  Co.,  brokers,  at  the 
stock  board,  on  the  next  day  after  the  same  was  obtained  as 
aforesaid,  of  said  Alexander,  for  $7  per  share ;  received  the 
proceeds  of  the  sale,  and  accounted  to  said  Bowen  for  such 
proceeds,  less  hia  commission  for  such  sale.  That  at  the 
time  of  such  sale  by  the  defendant,  the  said  stock  was  of  the 
value  of  ten  dollars  per  share,  amounting  in  the  aggregate 
to  the  sum  of  two  hundred  dollars.  That  a  day  or  two  after 
such  sale,  and  before  the  commencement  of  this  suit,  the 
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plaintiffs  demanded  of  the  defendant  the  return  of  said  stock; 
or  the  value  thereof,  stating  to  the  defendant  that  the  plain- 
tiffs owned  the  stock,  and  that  the  said  Alexander  had  taken 
it  without  the  leave  or  knowledge  of  the  plainti^s,  or  either 
of  them,  and  offering,  if  the  defendant  would  pay  the  dif- 
ference between  the  $60  given  for  the  stock  and  the  $140 
received  by  him  on  its  sale,  to  take  that  in  full  satisfaction. 
The  defendant  admitted,  at  this  time,  in  the  presence  of  his 
said  clerk,  that  he,  the  defendant,  had  purchased  the  said 
shares  of  said  Alexander  for  $3  a  share,  and  had  sold  the 
same  for  $7  a  share,  and  received  the  avails  thereof;  but 
that  the  said  defendant  refused  to  return  or  deliver  the  same, 
or  to  pay  the  value  thereof,,  or  any  part  thereof. 

^,  for  the  appellant. 


Charles  W.  Prentiss^  for  the  respondents. 

Dayies,  J.  The  referee  who  tried  this  action  has  found 
that  the  plaintiffs  were  the  owners  and  holders  of  twenty 
shares  of  the  capital  stock  of  the  American  Guano  Company, 
and  that  th^  certificate  therefor  was  issued  to  the  name  of 
A.  G.  Benson,  the  president  of  said  company,  and  that  he 
had  indorsed  thereon  a  blank  power  of  attorney,  authorizing 
the  transfer  thereof  to  any  person.  This  certificate,  with  the 
blank  power  thereon,  were  wrongfully  taken  by  a  person  from 
the  possession  of  the  plaintiff,  aud  who  sold  and  delivered 
the  same  to  one  Bowen,  a  clerk  of  .the  defendant.  The  latter 
paid  therefor  $3  per  share,  and  on  the  next  day  Bowen  de- 
livered said  stock  to  the  defendant,  who  sold  the -same  for  $7 
a  share,  although  the  value  thereof  at  the  time  was  $10  per 
share.  That  within  a  day  or  two  afterwards,  and  before  the 
commencement  of  this  suit,  the  plaintiffs  demanded  of  the 
defendant  a  return  of  said  stock,  at  the  value  thereof,  stating 
that  they  owned  the  same,  and  that  the  person  named  had 
taken  it  from  them,  without  the ir  leave  or  knowledge,  or  that 
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of  either  of  them,  and  offered  if  the  defendant  would  pay 
the  difference  between  the  $60,  given  for  the  stock,  and  the 
$140  received  by  him  on  its  sale  that  the  same  would  be 
accepted  in  full  for  the  stock,  and  the  defendant  then  admit- 
ted, in  presence  of  his  clerk  Bowen,  that  he,  the  defendant, 
had  purchased  the  stock  of  said  Alexander  for  $3  a  share, 
and  had  sold  the  same  for  $7  a  share,  and  received  the  avails 
thereof,  but  refused  to  return  or  deliver,  the  same,  or  to  pay 
the  balance  thereof,  or  any  part  thereof.     Upon  these  facts 

the  referee  found  as  a  conclusion  of  law,  that  the  plaintiffs 

» 

were  entitled  to  recover  the  sum  of  $200,  being  the  value  of 
said  stock,  with  interest  fronl  the  10th  6f  November,  1858, 
the  day  of  the  commencement  of  this  suit.  And  judgment 
in  favor  of  the  plaintiff  was  rendered  upon  said  report,  and 
the  same  was  affirmed  at  general'  term.  The  appellant  has 
furnished  no  points. 

There  can  be  no  question  upon  the  correctness  of  this  re- 
covery. The  stock,  sold  and  converted  by  the  defendant,  and 
the  avails  of  which  he  received,  was  indisputably  the  property 
of  the  plaintiff.  The  conversion  by  the  defendant  was  dis- 
tinctly found.  The  defendant  acquired  no  title  thereto,  by  the 
delivery  thereof  to  him  by  the  person  who  purloined  the  same 
from  the  plaintiffs,  and  he  therefore  acquired  no  greater  or 
better  title  to  it  than  that  possessed  by  the  person  from  whom 
he  received  it.  {Mechanics'  Bank  v.  New  York  &  N.  H.  B, 
Co.,  3  Kern.  599.)  The  person  taking  this  stock  from  the 
plaintiffs  had  no  legal  right  to  the  same,  and  he  could  confer 
on  the  defendant  no  stronger  or  better  claim  to  the  stock 
than  he  possessed.  The  plaintiffs  were  entitled  to  recover 
the  value  of  the  stock,  with  the  interest  as  found  by  the 
referree,  and  the  judgment  should  be  affirmed  with  costs. 

Denio,  Ch.  J.  The  findings  of  the  referee  contain  items 
of  evidence  rather  than  conclusions  of  fact  The  matters  so 
found  led,  however,  to  a  very  satisfactory  conclusion  that  the 
purchase  by  the  defendant  was  not  in  good  faith.    The  buy- 
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ing  of  such  a  species  of  property  from  a  lad  sixteen  years 
old^  for  one  third  of  its  market  value,  conld  not  well  have 
been  bona  Jide.  The  same  remark  may  be  made  respecting 
the  attempt  to  disguise  the  transaction  as  one  in  which  the 
defendant's  clerk  was  the  purchaser  instead  of  himself.  The 
general  report  of  the  referee  in  favor  of  the  plaintiff,  shows 
the  view  which  he  took  ^f  these  two  features  of  the  case.  It 
establishes  the  position  that  he  held  the  purchase  to  have 
been  made  by  the  defendant  himself,  and  that  it  was  made 
under  circumstances  of  so  much  suspicion  that  the  defendant 
was  put  on  inquiry,  and  was  chargeable  with  notice  that  the 
possession  of  the  paper  by  the  lad  was  not  that  of  an  owner. 
The  manoeuvre  by  which  the  clerk  was  brought  forward  as 
the  nominal  purchaser,  alone,  indicates  a  conciousness  on  the 
part  of  the  defendant  that  the  purchase  was  not  a  safe  o% 
proper  transaction. 

These  remarks  assume  that  a  bona  fidt  purchase  of  the 
scrip  would  have  divested  the  plaintiffs  of  their  property  in 
it  But  I  do  not  concede  that  it  had  such  a  negotiable  qual- 
ity as  to  be  transferable  by  delivery,  like  a  promissory  note. 
What  I  have  attempted  to  show  is  that  even  upon  the  assump- 
tion of  its  full  negotiability,  the  defendant  conld  not  avail 
himself  of  a  purchase  made  under  the  circumstances  disclosed 
in  the  case. 

If  the  scrip  was  not  negotiable,  and  so  was  capable  of 
being  followed  by  the  owner,  it  was  not  Capable  of  being  con- 
verted, and  a  conversion  was  established  by  showing  that  it 
had  passed  out  of  the  defendant's  hands  by  sale  at  the  broker's 
board. 

I  am  for  affirming  the  judgment,  and  for  allowing  ten  per 
cent  damages  for  the  delay  caused  by  this  appeal. 

HoGEJ^oOM,  J.  I  do  not  discover  any  defense  whatever 
to  the  plaintiffs'  action.  They  have  successfully  established 
the  three  propositions  necessary  to  maintain  their  action. 
1.  Their  unquestionable  ownership  of  the  property.    2.  The 
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defendant's  conversion  of  the  property ;  his  receipt  of  it 
from  a  person  not  authorized  to  pass  the  title ;  and  his  refusal 
to  restore  it,  or  its  value^  upon  demand.  3.  The  value  of 
the  property. 

As  no  defense  is  shown  to  this  view  of  the  case,  the  result 
is  that  the  judgment  must  be  affirmed. 

All  the  other  Judges  concurring, 

Judgment  affirmed. 


Fbxehan  Clabkx  v.  Thx  Citt  of  Boohsstsb. 

The  act  to  amend  the  charter  of  the  dty  of  Rochester,  passed  July  5, 1861, 
including  sections  286  to  291  inclnsiye,  which  anthorize  the  city  corpora- 
tion, upon  certain  conditions,  to  snhecrihe  for,  add  become  tlie  purchaser 
of  stock  in  the  Rochester  and  Qenesee  Valley  Rail  Road  Company  to  the 
amount  of  $800,000 ;  to  issne  the  corporate  bonds  for  that  sum ;  to  dis- 
pose of  the  stock  by  sale ;  and  to  raise  by  taxation  the  money  to  discharge 
the  interest  of  such  bonds ;  was  constitutionally  passed,  and  is  a  yalid  and 
binding  law. 

That  act,  notwithstanding  the  proYision  that  the  aboVe  mentioned  sections 
should  not  take  effect  until  they  had  been  submitted  to  the  electors,  for 
the  purpose  of  determining  whether  or  not  it  was  expedient  for  the  city  to 
borrow  the  money  for  the  purpose  specified  therein,  was  enacted  by  the 
legislature,  and  not  by  the  people  of  Rochester ;  and  the  subscription  for 
the  stock,  and  the  issuing  of  the  bonds,  by  the  corporation,  in  pursuance 
of  the  authority  given  by  the  statute,  were  yalid  acts. 

While  general  statutes  must  be  enacted  by  the  legislature,  it  is  plain  the 
power  to  make  local  regulations,  having  the  force  of  law  in  limited  locali- 
ties, may  be  committed  to  other  bodies  representing  the  people  in  their 
local  divi^ons,  or  to  the  people  of  those  districts,  themselves. 

The  electors  of  a  city  or  village  may  be  made  the  depositaries  of  such  pow- 
ers of  local  government  as  the  legislature  may  see  fit  to  prescribor  and 
the  exercise  of  which  is  not  repugnant  to  any  of  the  general  arrangements 
of  the  constitution. 

A  contract,  between  the  city  of  Rochester  and  C,  dated  March  2,  1853, 
recited  that  the  dty  had  subscribed  for,  and  obtained,  the  |800,000  worth 
of  itook  in  the  Rochester  and  QeDesee  Valley  Rail  Road  Company^  as 
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anthorized  by  the  act  of  July  6,  1861.  The  city  then  agreed  to  sell,  aDd 
C  agreed  to  purchase,  the  whole  of  said  stock  at  $300,000,  payable  $20,000 
down,  and  $2000  on  the  1st  day  of  January,  in  each  year  thereafter,  for 
twenty  years,  and  the  whole  residue  on  the  Ist  day  of  January,  1873,  with 
interest  at  six  per  cent,  payable  semi-annually.  The  city  was  to  issue  to  C. 
corporate  bonds  to  the  amount  of  $180,000,  for  which  he  was  to  pay  them 
the  amount,  in  money,  as  they  should  be  issued.  The  city  was  to  retain 
the  title  to  the  stock,  and  the  scrip,  and  to  have  all  the  rights  of  a  stock- 
holder, but  C.  was  to  have  all  the  dividends  made  by  the  rail  road  company. 
G.  was  entitled  to  anticipate  his  payments  on  surrendering  an  equal 
amount  of  bonds,  and  might  then  call  for  a  transfer  of  a  proportionate 
amount  of  stock.  A  failure  by  him  to  perform,  in  any  respect,  was,  at 
the  election  of  the  city,  to  involve  a  forfeiture  of  the  contract  and  all 
payments  made  by  him.  The  bonds  issued  were,  and  those  to  be  issued 
were  to  be,  on  interest,  at  the  rate  of  six  per  cent. 
Mild  that  this  contract  was  not  void  on  the  ground  that  the  common  council, 
in  entering  into  it,  had  exceeded  the  authority  given  to  them  by  the  act 
of  the  legislature ;  or  that  it  contained  provisions  not  warranted  by  the 
statute. 

This  was  an  action  brought  to  recover  the  sum  of  about 
$41^740,  paid  for  principal  and  interest  by  the  plaintiiF  upon 
a  contract  for  the  sale  to  him  by  the  defendant,  of  three 
thousand  shares  of  the  stock  of  the  Bochester  and  Genesee 
Valley  Bail  Boad  Company,  issued  under  and  in  pursuance 
of  an  act  to  amend  the  charter  of  the  city  of  Bochester, 
passed  July  3,  1851,  upon  the  ground  that  the  act,  so  far  as 
it  authorizes  the  defendant  to  subscribe  for,  or  dispose  of  the 
stock  in  question,  or  issue  the  bonds  mentioned  in  the  con- 
tract, was  unconstitutional  and  void.  The  defendant's  an- 
swer took  issue  upon  the  facts  stated  in  the  complaint,  and 
set  up  as  a-  defense  certain  counter  claims,  the  particulars  of 
which  it  is  unnecessary  to  state.  The  action  was  tried  before 
Mr.  Justice  Johnson  at  the  Monroe  circuit,  on  the  26th  day 
of  October,  1857,  without  a  jury,  and  the  following  facts 
were  proved.  The  plaintiff  introduced  a  contract  between 
him  and  the  defendant,  the  execution  of  which  was  admitted, 
in  the  words  and  figures  following,  that  is  to  say:  ^'This 
agreement,  made  the  second  day  of  March,  in  the  year  1853, 
between  the  city  of  Bochester,  of  the  first  part,  and  Free- 
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man  Clarke,  of  the  city  of  Bochester,  of  the  second  part, 
witnesseth : 

Whereas,  by  chapter  389  of  the  session  laws  of  the  state 
of  New  York,  for  the  year  1851,  th^  common  council  of  the 
said  city  of  Bochester  was  authorized  to  borrow,  on  the  faith 
and  credit  of  said  city,  any  sum  of  money  not  "exceeding 
three  hundred  thousand  doUari^,  and  to  execute  bonds  there- 
for, under  certain  conditions  and  restrictions,  and  to  invest 
the  money  so  borrowed  in  the  capital  'stock  of  the  Bochester 
and  Genesee  Valley  Bail  Boad  Company,  and  in  the  corpo- 
rate name  of  said  city,  to  subscribe  for  or  purchase  of  said 
company,  stock  to  the  amoupt  of  the  said  sum  of  three  hun- 
dred thousand  dollars.  And  the  said  common  council  having 
determined  to  borrow  said  sum  of  three  hundred  thousand 
dollars,  and  to  execute  the  bonds  of  the  said  city  to  that 
amount  therefor,  and  having  actuiEilly  executed  such  bonds 
to  the  amount  of  one  hundred  thousand  dollars,  bearing 
date  the  first  day  of  January,  1853,  and' obtained  the  money 
thereon ;  and  having  also,  in  pursuance  of  said  act,  subscribed 
for  the  stock  of  said  company,  to  the  amount  of  three  hun- 
dred thousand  dollars — being  three  thousand  shares  of  one 
hundred  dollars  each  share — and  the  party  of  the  first  part 
having  thereby  become  entitled  to  such  stock  upon  payment 
to  said  coi^any  of  the  amount  of  said  subscriptions,  or  such 
part  thereof  as  the  said  company  shall  require  to  be  paid : 

Now,  therefore,  the  party  of  the  first  part  hereby  agrees  to 
sell  and  convey  to  the  party  of  the  second  part,  on  or  before 
the  first  day  of  January,  1873,  the  said  three  thousand  shares 
of  stock,  and  to  make  and  execute  to  the  party  of  the  second 
part,  all  assignments,  transfers  and  conveyances  necessary  to 
assure  the  same  to  him,  his  heirs  and  assigns.  In  considera- 
tion hereof,  the  party  of  the  second  part  agrees  to  pay  to  the 
party  of  the  first  part  the  full  sum  of  three  hundred  thousand 
dollars,  as  follows :  Twenty  thousand  dollars  in  money  down ; 
two  thousand  dollars  on  the  first  day  of  January,  1854,  and  a 
like  sum  on  the  first  day  of  January  in  each  year  thereafter, 
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for  and  daring  twenty  years  from  the  date  hereof;  and  the 
residue  of  the  said  sum  of  three  hundred  thousand  dollars 
on  the  first  day  of  January,  in  the  year  1873,  with  interest 
at  the  rate  of  six  per  cent  per  annum  on  all  sums  unpaid, 
semi-annually,  on  the  first  days  of  January  and  July,  in  each 
year — all  pfiyable  at  the  Merchants'  Bank  in  the  city  of  New 
York,  unless  the  common  council  shall  designate  a  different 
place  in  the  city  of  New  York,  and  give  notice  thereof  to 
the  party  of  the  second  part ;  such  interest  to  be  computed 
on  the  sum  of  one  hundred  thousand  dollars  from  the  first 
day  of  January  last  past,  for  which  sum  the  party  of  the 
first  part  has  already  issued  bonds  as  aforesaid,  bearing  inter- 
est at  the  rate  of  six  per  cent  per  annum ;  and  on  the  residoe 
from  such  t^me  or  times  and  on  such  sums  as  the  party  of 
the  first  part  shall  from  time  to  time  pay  to  the  said  rail  road 
company  on  the  said  subscription  of  stock. 

And  it  is  mutually  agreed  by  and  between  the  said  parties 
to  this  agreement,  that  the  bonds  of  the  party  of  the  first 
part,  to  the  amount  of  one  hundred  and  eighty  thousand 
dollars,  shall  be  executed  to  the  party  of  the  second  part,  or 
.  such  person  or  persons  as  he  shall  direct,  bearing  interest  at 
the  rate  of  six  per  cent  per  annum,  payable  semi-annually, 
and  at  such  times  and  in  such  amounts  as  the  common 
council  shall  determine ;  and  the  party  of  the  second  part  is 
to  pay  the  party  of  the  first  part  the  full  amount  of  such 
bonds  in  money,  at  such  time  or  times,  and  as  fast  as  the 
same  shall  be  executed  as  aforesaid ;  and  all  net  premiums 
received  by  the  party  of  the  first  part  on  the  one  hundred 
thousand  dollars  of  bonds  heretofore  issued  and  sold,  after 
deducting  all  expenses  that  have  been  incurred  by  the  party 
of  the  first  part,  growing  out  of  the  said  subscription  to  the 
said  capital  stock,  including  the  issuing  and  sale  of  the  bonds 
already  issued,  and  the  expenses  of  this  agreement,  are  to  be 
paid  over  by  the  party  of  the  first  part  to  the  party  of  the 
second  part,  on  demand,  so  that  the  sale  of  the  whole  amount 
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of  bonds  authorized  by  chapter  389  of  the  session  laws  afore- 
said shall  be,  when  taken  together,  a  sale  at  par. 

And  it  is  further  agreed,  that  forty  thousand  dollars  of 
the  said  last  mentioned  bond  to  be  executed  to  the  party 
of  the  second  part  aM  aforesaid,  shall  be  divided  into  twenty 
bonds  of  two  thousand  dollars  each,  and  be  made  payable 
respectively  on  the  first  day  of  January,  1854,  and  on  the 
first  day  of  January  in  each  year  thereafter,  to  and  including 
the  first  day  of  January,  1873,  with  interest  at  the  rate  of 
six  per  cent  per  annum,  payable  semi-annually  as  aforesaid, 
at  the  Merchants'  Bank  in  the  city  of  l^Tew  York.  The 
residue  of  said  bonds,  amounting  to  one  hundred  and  forty 
thousand  dollars,  are  to  be  made  payable  on  the  first  day  of 
January,  1873,  with  interest  at  the  rate  of  six  per  cent  per 
annum,  semi-annually,  at  the  said  Merchants'  Bank  in  the 
city  of  Neir  York. 

And  it  is  further  agreed,  that  in  case  the  said  party  of  the 
second  part  shall  at  any  time  before  the  first  day  of  January, 
1873,  elect  to  pay  off  the  whole  or  any  part  of  said  principal 
and  interest,  which  shall  then  remain  doe  and  unpaid  to  the 
party  of  the  first  part  for  said  rail  road  stock,  and  take  a 
transfer  thereof,  or  such  part  thereof  as  shall  be  equal  to  the 
amount  of  principal  he  shall  pay,  he  shall  have  the  right  to 
do  so,  upon  surrendering  to  be  canceled  all  the  aforesaid 
bonds  of  the  party  of  the  first  part  which  shall  then  have 
been  issued  and  be  then  outstanding  and  unpaid,  or  an 
amount  of  such  bonds  equal,  at  par  valuation,  to  the  amount 
of  stock  which  he  shall  desire  to  have  transferred  to  him,  and 
the  party  of  the  second  part  shall  be  allowed  the  amount  of 
such  bonds  so  surrendered,  at  their  par  valuation,  with  all 
arrears  of  interest  thereon. 

And  it  is  further  agreed,  that  the  party  of  the  first  part 
shall  hold  and  retain  all  the  aforesaid  rail  road  ,stook,  and  all 
certificates  thereof  or  relating  thereto,  which  have  been  or 
riiall  be  issued  by  said  railroad  company,  and  the  said  stodc 
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shall  remain  upon  the  books  of  the  said  company,  in  tha 
name  of  the  party  of  the  first  part ;  and  the  parly  of  the  first 
part  shall  have  and  exercise  all  the  rights,  powers,  and  priv- 
ileges in  respect  to  said  stock,  conferred  upon  the  party  of  the 
first  part  or  common  council  of  the  city  of  Rochester,  by 
chapter  389  of  the  session  laws  aforesaid,  the  same  as  if  this 
agreement  had  not  been  made,  until  a  final  transfer  of  said 
stock  shall  be  made  to  the  party  of  the  second  part  by  the 
party  of  the  first  part,  in  pursuance  of  the  provisions  of  this 
agreement.  Provided,  that  so  long  as  the  party  of  the  second 
part  shall  perform  and  fulfill  all  and  singular  the  aforesaid 
covenants  and  agreements  on  his  part  to  be  performed  and 
fulfilled,  all  dividends  or  income  to  which  the  party  of  the 
first  part,  as  the  holder  of  said  stock,  may  be  entitled  from 
the  earnings  or  revenue  of  said  railroad,  shall  be  paid  by  the 
party  of  the  first  part  to  the  party  of  the  second  part. 

And  it  is  furthier  agreed,  that  in  case  the  party  of  the  second 
part  shall  in  any  respect  fail  to  keep  and  fulfill  his  part  of 
this  agreement,  as  herein  provided,  this  agreement  shall  be 
void  at  the  election  of  the  party  of  the  first  part,  to  be  signi- 
fied in  writing  to  the  party  of  the  second  part ;  in  which  case 
all  previous  payments  made  by  the  party  of  the  second  part 
shall  be  forfeited  to  the  use  of  the  party  of  the  first  part,  or 
the  party  of  the  first  part  may  prosecute  an  action  or  actions, 
or  pursue  any  other  legal  remedy  against  the  party  of  the 
second  part  to  enforce  performance  by  him  of  the  aforesaid 
agreements  and  covenants  on  his  part  to  be  performed  and 
fulfilled,  as  herein  provided,  or  to  recover  damages  for  the 
non-performance  thereof. 

Seal  of  the  mayor  and  \  H.  StILWELL,  MaVOT. 

common  oonncil  of  the  ^ 


city  of  Rocbeater.         )  FrEEMAN  ClARKE."  [l.  S.] 

It  was  conceded  that  the  rail  road  referred  to  in  the  fore- 
going contract,  is  a  road  commencing  at  the  city  of  Boch- 
ester,  and  running  southerly  along  the  valley  of  the  Genesee 
river,  and,  when  completed,  is  to  terminate  at  Portage^  in 
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the  county  of  Allegany.  The  plaintiff  then  proved  the  pay- 
ment by  him  to  the  defendant^  of  the  following  sums  upon 
the  foregoing  contract,  viz :  On  the  2d  day  of  Mareh,  1853, 
and  at  the  execution  of  the  contract,  the  sum  of  twenty 
thousand  dollars ;  on  the  Ist  day  of  July,  1853,  three  thou- 
sand dollars;  on  the  28th  December,  1853,  ten  thousand 
four  hundred  dollars ;  and  on  the  29th  of  June,  1854,  eight 
thousand  three  hundred  and  forty  dollars.  The  plaintiff 
then  proved,  that  on  the  20th  of  Degember,  1854,  the  plain- 
tiff rescinded  the  said  contract,  and  demanded  from  the 
defendant  the  repayment  of  these  sums,  with  the  interest 
thereon,  by  serving  on  the  mayor  the  following  notice  and 
demand : 

^'  To  the  city  of  Rochester :  I  am  advised  that  the  contract 
made  by  the  city  of  Bochester  with  me,  dated  2d  March, 
1853,  for  the  sale  to  me  of  certain  stock  in  the  G-enesee  Val- 
ley Bail  Boad  Company,  and  for  other  purposes,  is  void,  for 
the  reason  that  the  city  corporation  could  not  lawfully  acquire 
any  title  to  the  stock  in  question,  and  for  want  of  authority 
to  make  the  contract.  That  the  contract,  and  the  acts  of 
the  city  in  subscribing  for  the  stock,  are  forbidden  by  law, 
and  are  void.  It  follows  thiit  the  money  which  I  paid  the 
city  on  the  contract,  was  paid  without  any  consideration,  and 
I  therefore  request  that  the  same  may  be  refunded  to  me, 
with  the  interest  thereon.  Fbeeman  Clabee. 

December  20, 1854." 

The  defendant  proved,  that  the  plaintiff,  on  the  23d  of 
March,  1853,  received  fro^l  the  defendant  $4655,  for  the 
premium  on  the  first  one  hundred  thousand  of  bonds  issued 
and  sold  by  the  defendant,  as  stated  in  the  contract.  That 
on  the  4th  of  February,  1854,  the  plaintiff  received  from  the 
Genesee  Valley  Bail  Boad  Company  $11,386.67,  upon  the 
order  of  the  defendant,  for  the  interest  allowed  by  the  com- 
pany on  the  money  paid  in  upon  the  said  3000  shares  of 
stock ;  and  that  on  the  29th  of  June,  1854,  the  plaintiff  re« 
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ceived  $10,500  upon  the  like  order  and  for  like  interest.  The 
defendant  then  proved,  that  sections  285  to  292  inclusive,  of 
the  act  to  amend  the  charter  of  the  citj  of  Rochester,  passed 
July  3,  1851,  were  published  in  the  manner  prescribed  by 
section  291.  The  defendant  then  proved  by  oral  evidence, 
and  by  the  testimony  of  the  persons  who  attended  the  elec- 
tion and  voted  thereat,  and  by  the  returns  of  the  inspectors 
of  election  in  the  several  wards  of  said  city,  that  an  election 
was  had  in  the  city  of  Rochester,  on-  the  30th  day  of  Sep- 
tember, 1851,  as  prescribed  by  said  section  291,  and  that  the 
aforesaid  sections  were  approved  by  two  thirds  of  the  votes 
of  the  electors  of  said  city  voting  at  such  election.  To  this 
evidence  the  plaintiff  in  due  time  objected,  which  objection 
was  overruled  and  the  plaintiff  excepted.  The  defendant 
then  proved  by  Mr.  Shepardson,  that  immediately  after  said 
election  he  was  clerk  of  the  city  of  Rochester,  in  1851 ;  that 
the  mayor  and  himself  canvassed  the  votes  held  at  such  elec- 
tion, and  made  a  certificate,  as  prescribed  by  the  said  section, 
and  filed  the  same  in  the  city  clerk's  office,  and  that  he  saw 
the  same  there  afterwards.  To  this  evidence  the  plaintiff  in 
due  time  objected,  and  the  objection  was  overruled,  and  the 
plaintiff  excepted.  The  defendant  then  proved  by  Mr.  Sim- 
mons, the  present  clerk  of  the  city,  that  on  search  in  the 
office  the  certificate  could  not  be  found.  The  foregoing  is  all 
the  evidence  given  in  the  case. 

The  judge,  upon'  the  evidence,  found  the  following  facts 
and  conclusions  of  law,  that  is  to  say:  That, 'on  the  2d  day 
of  March,  1853,  the  plaintiff  entered  into  a  contract  with  the 
defendant,  for  the  purchase  of  three  thousand  shares  of  the 
capital  stock  of  the  Genesee  Valley  Rail  Road  Company, 
which  the  defendant  had  subscribed  for,  and  taken  under  and 
pan^iant  to  section  286  of  chapter  389  of  the  laws  of  1851 ; 
a  copy  of  which  contract  is  hereinbefore  set  forth.  That 
pursuant  to  the  stipulations  of  said  contract,  the  plaintiff 
paid  to  the  defendant,  on  the  SMd  2d  day  of  March,  1853, 
the  sum  of  $20,000 ;  on  the  Ist  day  of  July,  1853,  the  sum 
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of  $3000 ;  on  the  28th  day  of  December,  1853,  the  sum  of 
$10,400 ;  and  bn  the  29th  of  June,  1^54,  the  sum  of  $8,340. 
That  on  the  20th  day  of  December,  1854,  the  plaintiff  rescind- 
ed the  said  contract,  and  demanded  from  the  defendant  the 
repayment  of  the  said  several  sums  of  money,  and  the  interest 
thereon.  That  the  defendant,  on  the  23d  day  of  March,  1853, 
paid  to  the  plaintiff  the  sum  $4655,  for  the  premiums  re- 
ceived by  the  defendant,  (after  deducting  expenses,)  on  the 
sale  of  $100,000  of  the  bonds  of  the  city  of  Rochester,  as 
provided  by  the  said  contract.  That  on  the  4th  day  of  Feb- 
rtlary,  1854,  the  plaintiff  received  from  the  Genesee  Valley 
Bail  Road  Company,  upon  the  order  of  the  defendant,  the 
sum  of  $11,386.67 ;  and  on  the  29th  day  of  June,  1854,  the 
further  sum  of  $10,500,  for  interest  upon  the  money  paid  by 
the  defendant  to  the  said  company,  on  account  of  the  said 
three  thousand  shares  of  stock.  That  on  the  30th  day  of 
September,  1851,  an  election  was  held  in  the  city  of  Rochester, 
pursuant  to  section  291  of  the  said  act,  and  the  sections  285 
to  292  of  the  said  chapter  389  were  approved  by  the  vote  of 
two  thirds  of  the  electors  of  said  city,  voting  at  said  election* 
That  the  votes  at  the  said  election  were  thereupon  immedi- 
ately canvassed  by  the  mayor  and  clerk  of  said  city,  and 
a  certificate  thereof  filed  in  the  office  of  the  said  clerk,  as 
directed  by  the  said  act,  which  certificate  is  lost.  And  as 
conclusions  of  law,  from  the  foregoing  facts,  the  judge  found 
and  .detei*mined  that  the  sections  285  to  292  inclusive,  of  the 
act  a&resaid,  became  a  valid  law  of  the  state  on  the  day  of 
making  and  filing  the  certificate  of  the  mayor  and  clerk  of 
the  city  of  Rochester  before  referred  to ;  and  that  the  sub- 
scription of  the  city  of  Rochester,  and  the  taking  by  the  said 
city  of  the  three  thousand  shares  of  the  stock  of  the  Genesee 
Valley  Rail  Road,  was  a  valid  and  binding  subscription,  and 
that  the  city  became  rightfully  and  lawfully  entitled  to  the 
said  stock.  That  the  contract  of  said  city  with  the  plaintiff, 
annexed  to  the  defendant's  answer,  for  the  sale  to  him  of 
■aid  stock,  was  and  is  a  valid  contract^  and  in  conformity  with 
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the  authority  given  by  the  said  act.  That  the  plaintiff  was 
not  entitled  to  recovef  anything  in  this  action.  The  said 
judge  therefore  decided  and  determined,  that  the  defendant 
Tiras  entitled  to  judgment  against  the  plaintiff  for  the  costs  of 
the  action,  and  did  order  judgment  accordingly. 

To  the  foregoing  finding  of  his  honor  the  justice,  before 
whom  the  cause  was  tried,  the  plaintiff  excepted,  and  appealed 
to  this  court  from  the  judgment.     (See  24  Barb.  446,  S.  C.) 

8.  E.  Church,  for  the  appellant. 

I.  The  contract  between  the  parties  was  and  is  void,  because 
the  sections  of  the  act.  conferring  the  power,  and  in  pursu- 
ance of  which  it  was  made,  were  never  constitutionally  passed 
by  the  legislature.  (Chapter  389,  Laws  of  1851,  §§  285  to 
292,  inclusive.)  1.  Previous  to  the  alleged  passage  of  this 
act,  the  city  of  Bochester  had  no  power  to  subscribe  for  or 
purchase  stock  in  the  Genesee  Valley  Bail  Boad  Company, 
borrow  money  to  pay  for  it,  or  make  the  contract  in  ques- 
tion. It  was  under  a  disability  which  it  required  legislation 
to  remove.  {Oould  v.  Town  of  Sterling^  23  N.  Y,  Bep.  456, 
per  Selden.)  2.  It  is  not  competent  for  the  legislature  to 
submit  the  question  of  the  passage  of  a  law,  or  any  of  its 
provisions  in  any  form,  to  the  whole  people  or  any  portion 
of  them.  All  legislative  power  is  vested  in  the  senate  and 
assembly.  (Const.  1846,  art.  3,  sec.  1.)  The  responsibility 
of  every  act  rests  with  the  members  of  the  legislature.  To 
them  is  confided  the  duty  of  determining  as  to  the  propriety 
and  policy  of  every  law,  and  they  can  neither  delegate  their 
power  nor  shrink  from  the  responsibilities  of  their  position. 
No  part  of  the  law  making  power  was  reserved  by  the  people ; 
it  was  all  conferred  upon  the  legislature,  and  must  be  fully 
and  completely  exercised  by  it.  This  principle  was  expressly 
decided  by  this  court  in  Barto  v.  Himrod,  (4  Seld.  483,)  and 
has  since  been  recognized  and  reiterated  in  The  Bank  of 
Borne  V.  The  Village  of  Borne,  (18  N*  Y.  Bep.  38,  and 
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Gould  V.  Town  of  Sterling,  (23  N.  T.  Bep.  439,  456.)  And 
upon  this  point  there  is  perfect  uniformity  of  authority 
wherever  similar  constitutions  exist.  {Rice  v.  Foster ,  4  Har. 
479 ;  Ctfi.  W.  (k  Z,  B.  B.  Co.  v.  Com.  of  Clinton,  1  McCook, 
77 ;  Slack  v.  M.  d  L.  B.  B.  Co.  13  B.  Monroe,  1 ;  Moera  v. 
City  of  Beading,  21  Penn.  188 ;  Barker  v.  Commonwealth, 
6  Barr,  507 ;  Mesheimner  v.  State*,  11  Ind.  482 ;  Thome  v. 
Cramer,  15  Barb.  112-122;  Grant  v.  Courter,  24  Barb. 
232-242.)  3.  It  has  also  been  determined  that  a  law  which 
is  made  to  take  effect  upon  receiving  a  specified  popular  vote 
it  its  favor,  comes  within  the  principle  above  stated,  and  is 
invalid,  but  that  an  act  conferring  power  or  privileges  upon 
a  city  or  town  is  not  invalid  by  reason  of  a  provision  sub- 
mitting the  question  to  a  popular  vote,  whether  the  power 
shall  be  exercised  or  the  privileges  accepted  or  not.  (Same 
authorities.)  In  Barto  v.  Himrod,  4  Seld.  490,)  the  court 
say :  ^'  But  if,  by  the  terms  of  the  act,  it  has  been  declared 
to  be  law  from  the  time  of  its  passage,  to  take  effect  in  case 
it  should  receive  a  majority  of  votes  in  its  favor,  it  would 
nevertheless  have  been  invalid,  because  the  result  of  the  pop- 
ular vote  upon  the  expediency  of  the  law  is  not  such  a  future 
event  as  the  statute  can  be  made  to  take  effect  upon,  accord- 
ing to  the  meaning  and  intent  of  the  constitution.''  And 
in  this  case,  in  the  Supreme  Court,  Judge  Stbong,  who  de- 
livered one  of  the  prevailing  opinions,  while  laboring  to  find 
a  distinction  between  this  case  and  Barto  v.  Himrod,  says : 
^^Such  a  distinction  does  not,  I  believe,  arise  from  the  cir- 
cumstance that  in  the  free  school  law  the  language  was  that 
the  electors  of  the  state  should  determine  whether  this  act 
^  shall  or  shall  not  become  a  law,'  and  in  case  a  majority 
should  be  against  it,  the  act  'shall  be  null  and  void,'  and 
that  in  the  case  of  the  present  legislation  the  language  is  that 
the  sections  'shall  not  take  effect'  until  they  should  be  sub- 
mitted to  the  electors  of  the  city,  and  upon  the  event  therein 
mentioned.  The  expressions  differ  only  in  form ;  they  import 
the  same  idea  in  substance.    An  act  does  not  become  a  law 
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• — a  rule  of  action  for  the  commuDitjy  or  company,  or  indi* 
vidnals — until  it  takes  effect ;  and  when  it  takes  effect  it  is  a 
law."  (24  Barb.  498.)  In  23  N.  T.  Rep.  447,  Judge  Lott 
says:  ^^In  the  case  under  consideration  the  act,  as  before 
stated,  by  its  terms  took  effect  immediately,  but  parties  to 
be  affected  by  it  were  at  liberty  to  accept  the  privileges  granted, 
and  incur  the  burden  and  obligations  it  would  impose,  as  their 
interest  or  will  should  dictate."  And,  at  page  456,  Judge 
SfiLDEN  says :  ^^  It  was  not  submitted  to  the  people  of  the  town 
in  any  form  J  whether  the  act  or  any  portion  of  it  should  take 
effect  All  that  was  submitted  to  them  was  the  prudential 
question,  whether  it  was  expedient  to  avail  themselves  of  the 
power  which  the  statute  conferred."  To  the  same  effect  is 
Qrant  t.  Courter,  (24  Barb.  234,)  per  Wright,  J.  It  would 
seem  therefore,  after  the  repeated  adjudications  of  this  court, 
only  necessary  to  ascertain  under  which  class  of  legislation  this 
act  belongs.  It  is  insisted  by  the  appellant  that  the  act  in 
question  clearly  belongs  to  the  prohibited  class,  according  to 
the  principles  adjudicated  and  settled  by  this  court.  1.  The 
policy  of  conferring  power  upon  the  city  of  Rochester  to  take 
stock  in  the  Genesee  Valley  Rail  Road,  of  borrowing  money 
and  issuing  bonds  to  pay  for  it,  regulating  and  directing  the 
manner  in  which  it  should  be  done,  and  authorizing  taxes  to 
be  imposed  upon  the  people,  required  the  determination  of 
legislative  questions  which  the  legislature  were  bound  defi- 
nitively to  decide.  {Bice  v.  Foster j  4  Har.  479,  and  cases 
before  cited.)  2.  The  language  of  sections  291  and  292  is 
clear  and  explicit,  and  is  incapable  of  any  qther  construction 
than  that  all  the  sections  in  question  were  dependent  for 
existence  upon  th^  vote  of  the  people  of  the  city.  Section 
291  of  the  sections  in  question  declares  that  ^'Tbe  preceding 
sections  285,  286,  287,  288,  289,  290,  of  this  act,  together 
with  this  section,  ahcUl  not  take  effect  until  they  shall  have 
been  submitted  to  the  electors  of  the  city  of  Rochester,  ^  ^ 
for  the  purpose  of  determining  whether  or  not  it  is  expedient 
fer  said  city  to  borrow  the  money  mentioned  in  said  sections 
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for  the  purposes  therein  specified/'  ^'§  292.  If  said  sections 
285,  286, 287,  288,  289,  290,  291,  shall  be  approved  by  two- 
thirds  of  the  Totes  of  the  electors  of  said  dtj,  and  voting  at 
such  election  as  above  prescribed,  then  the  same  shall  take 
effect  from  the  filing  of  the  certificate  of  such  approval  of 
the  said  act  by  the  said  mayor  and  clerk  of  said  common  coun- 
cil/' If  two-thirds  of  those  voting  had  not  been  in  the 
affirmative  upon  the  question  presented,  the  section^  in  ques- 
tion would  never  have  taken  effect.  No  part- of  them  would 
have  been  law.  The  non-approval  of  two-thirds  would  have 
defeated  them  as  effectually  as  if  a  majority  of  the  legislature 
had  voted  against  them.'  3.  The  form  of  the  question  voted  ' 
upon  was  of  no  importance — whether  it  was  ''  rail  road''  or 
"no  rail  road,"  "law"  or  "no  law."  The  point  is,  "what 
did  the  voting  determine  ?"  Did  it  determine  whether  the 
city  should  exercise  the  power,  or  whether  there  should  be  no 
power?  Whether  the  privileges  should  be  accepted,  or 
whether  there  should  be  no  act  conferring  power  or  granting 
privileges  ?  4  Nor  is  the  declaration  in  the  291st  section, 
that  it  should  be  submitted  to  the  people  for  the  purpose  of 
determining  whether  or  not  it  is  expedient  for  the  city  to  bor- 
row the  money  for  the  purposes  specified,  of  the  slightest 
moment,  inasmuch  as  the  existence  of  the  law  is  made  to  de- 
pend on  the  result  of  the  voting.  It  is  as  incompetent  for 
the  legislature  to  submit  the  question  of  the  exercise  of  a 
power  to  the  people,  if  the  result  of  that  submission  deter- 
mines whether  the  act  is  to  exist  or  take  effect  or  not,  as  to 
submit  directly  the  law  itself.  Otherwise  the  constitution 
could  be  violated  with  impunity,  by  simply  changing  the  form 
of  the  submission,  while  the  declared  effect  would  be  the 
same.  Suppose  the  free  school  act  had  submitted  to  the 
people  of  the  state  the  question  whether  the  money  author- 
ized by  the  act  should  be  raised,  and  then  declared  that  if 
a  majority  voted  in  the  affirmative  the  act  should  be  a  law, 
if  not,  it  should  be  void :  Could  it  be  said  that  the  act  itself 
was  not  in  reality  submitted  to  the  people  ?    Courts  look  at 
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the  substance  and  not  the  form  of  things.  5.  The  last  sec* 
tion  of  the  act,  declaring  that  '4his  act  shall  take  effect  im- 
mediately/' has  no  application  to  the  sections  in  question, 
(a.)  Because  sections  291  and  292  fix  a  different  time  for 
these  sections  to  take  effect,  and  upon  a  certain  contingency 
declare  that  they  shall  not  take  effect  at  all.  (6.)  That  sec- 
tion can  and  does  aptply  to  the  other  portions  of  the  act,  and 
there  is,  therefore,  no  necessary  conflict  between  the  sections 
on  that  subject.  6.  The  distinction  between  the  terms  of 
the  act  in  this  case,  and  the  acts  in  those  cases  where  'this 
court  has  decided  in  favor  of  their  constitutionality,  is  most 
manifest  and  significant,  and  the  opinions  delivered  in  those 
cases  sustain  the  positions  here  taken.  In  Bank  of  Rome  v. 
Village  of  Rome,  (18  N.  Y.  Bep.  38,)  the  act,  chapter  283, 
Laws  of  1853,  authorized  the  trustees  of  the  village  of  Bome 
to  subscribe  for  stock  in  a  rail  road  to  the  amount  of  $150,000, 
and  provided  as  follows : 

''§  8.  The  board  of  trustees  shall  have  no  power  to  make 
suck  stAscription  as  is  authorized  in  the  first  section  of 
this  act,  nor  to  issue  bonds  or  create  any  liability  under  this 
act  until  it  has  been  previously  approved  by  two  thirds  of  all 
the  electors  who  shall  have  paid  a  tax  on  personal  or  real 
estate  in  said  village,  whose  names  shall  appear  regularly  in 
the  last  village  assessment  roll  for  the  year  next  preceding  the 
one  in  which  the  vote  i&  taken." 

Another  section  provided:  "And  if  it  shall  appear  from 
such  certificate  that  this  act  has  been  approved,  and  the  issue 
of  stock  authorized,  the  president  and  trustees  of  said  village 
shall  proceed  to  make  such  subscription,  and  to  issue  bonds 
as  authorized  by  this  act**  The  difference  in  the  two  cases 
is  most  obvious,  (a.)  The  act  was  complete  and  took  effect 
immediately.  (6.)  The  effect  of  voting  was  to  determine 
simply  whether  the  power  conferred  should  be  exercised.  If 
two  thirds  voted  in  the  affirmative,  the  subscription  was  to 
be  made ;  not  otherwise,  (c.)  The  non-approval  of  the  act, 
according  to  section  8,  did  not  affect  the  existence  or  vitality 
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of  the  act  itself.  It  only  determioed  that  the  power  should 
not  be  exercised,  (d)  In  that  case,  if  the  people  approved 
the  acty'they  could  exercise  the  power;  in  this  case,  if  the 
people  determined  to  exercise  the  power,  the  act  was  to  be  a 
law,  otherwise  it  was  to  be  no  law.  The  court  recognize  this 
distinction,  and  decide  substantially  that  the  test  in  these 
cases  is  the  effect  which  the  vote  is  declared  to  bave.    John- 

ft 

BON,  J.,  says:  *'The  case  is,  therefore,  in  substance  only  a 
submission  to  a  vote  of  the  parties  interested,  of  the  question 
whether  ^or  not  they  chose  that  the  municipal  corporation 
should  subscribe  to  the  rail  road.''  In  Starin  v.  The  Town 
of  Genoay  and  Oould  v.  Town  of  Sterling,  (23  N.  Y.  Eep. 
439,)  the  acts,  chapter  375,  Laws  of  1852,  and  Laws  of  1861, 
p.  544,  authorized  the  supervisors  and  assessors  of  certain 
towns  in  Cayuga  county  to  borrow  money  and  issue  bonds 
therefor,  and  pay  the  same  over  to, such  rail  road  company  as 
might  be  expressed  by  the  written  assent  of  two  thirds  of 
the  tax  payers  of  the  town,  &c.,  and  it  was  provided  that  the 
officers  should  have  no  power  to  do  any  of  the  acts  author^ 
ized  by  said  law  until  the  written  assent  of  the  tax  payers 
had  been  obtained. 

This  is  clearly  a  case  of  submission,  the  effect  of  which 
was  to  determine  whether  the  power  should  be  exercised ;  and 
the  court  so  decide,  but  distinctly  recognize  the  principle 
claimed  by  the  appellant  in  this  case.  7.  The  circumstance 
that  in  the  free  school  act  it  was  submitted  to  the  whole 
people  of  the  state,  and  in  the  act  in  question  to  a  portion 
of  the  people  only,  can  make  no  difference  with  the  point 
under  consideration.  If  the  legislature  can  not  make  a  law 
dependent  upon  the  vote  of  the'whole  people,  it  is  clear  that 
they  can  not  of  a  portion.  They  can  delegate  their  power 
to  all  as  well  as  a  part.  (23  N.  Y.  Bep.  466,  per  Selden.) 
The  opinion  of  Judge  Smith  in  this -case  is  based  upon  a 
misapprehension  of  the  provisions  of  the  act  in  question,  and 
of  the  principles  decided  by  this  court  in  Barto  v.  Himrodj 
and  other  cases  cited.    He  says  the  act  ^^gave  the  power  and 
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left  it  for  the  corporation,  the  body  of  the  citizens,  to  deter^ 
mine  that  question  for  themselves.  The  act  itself  was  com- 
plete when  it  had  passed  the  two  houses  of  the  legislature, 
and  received  the  signature  of  the  governor.  It  was  perfect, 
final  and  decisive  in  all  its  parts.  It  imparted  new  power  to 
the  corporation,  which  it  might  or  might  not  exercise.  It 
left  no  matter  to  the  discretion  of  the  citizens  of  Rochester, 
except  what  related  to  the  execution  of  the  law.  The  legis- 
lature {)a8sed  an  act  giving  enlarged  power  to  the  common 
council,  subject  to  the  acceptance,  assent  and  approval  of 
the  corporation.  #  It  is  therefore  a  case  of  proper  and  legiti- 
mate, if  not  necessary  conditional  legislation.  It  is  the  pre- 
cise case  mentioned  by  Judge  Ruggles  in  Barto  y.  Himrod, 
of  a  statute  which  is  a  law  in  presently  to  take  effect  in 
futuro"  If  these  assumptions  of  the  provisions  of  the  act 
and  of  the  principles  determined  by  this  court,  were  a  correct 
exposition  of  them,  the  conclusion  of  the  learned  judge  would 
be  right.  But  they  are  manifestly  erroneous,  (a.)  As  we 
have  seen,  the  act  was  not  perfect,  final  and  decisive  in  all  its 
parts,  but  depended  upon  the  vote  of  the  people  to  make  it 
so.  The  assent  and  approval  of  the  corporation  determined 
whether  there  should  be  any  act  or  not,  according  to  its  terms. 
(6.)  The  event  upon  which  it  was  to  take  effect,  was  not  such 
as,  according  to  the  constitution,  it  could  be  made  to  depend 
upon.  Judge  Ruggles  says  it  must  be  '^an  event  on 
which  the  expediency  of  the  law,  in  the  judgment  of  the  law 
makers,  depends.  On  this  question  of  expediency  the  legis- 
lature must  exercise  its  own  judgment,  definitively  and 
finally."  The  wisdom  or  expediency  of  conferring,  this  extra- 
ordinary power  upon  the  city  of  Rochester,  ^^  abstractly  con- 
sidered, did  not  depend  upon  the  vote  of  the  people.  If  it 
was  unwise  or  inexpedient  before  that  vote  was  taken,  it  was 
equally  so  afterwards.^'  Again :  Neither  one  of  the  authori- 
ties cited  by  Judge  Smith  sustains  his  positions.  On  the 
contrary,  every  one  of  them  recognizes  the  principle  contend- 
ed for  by  the  appellant    Slack  v.  Jf.  &  L.  B.  B.  Co.,  (13 
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B.  Monroe,  1 ;)  Gin.  W.  dt  Z.  B.  B.  Co.  v.  Com.  of  Clinton^ 
(1  McCook,  77;)  Moera  v.  City  of  Beading ^  (21  Penn.  Eep. 
188,)  are  cases  where  the  question  of  the  exercise  of  power  au-^ 
thorized  was  alone  submitted,  and  were  each  of  them  sustained 
expressly  on  that  ground.  Bice  v.  Foster ^  (4  Har.  479,)  waa 
a  case  where  a  law  of  the  state  of  Delaware  was  declared  un« 
constitutional  on  the  identical  ground  claimed  in  this  case, 
and  the  able  opinion  of*  the  court  fully  sustains  our  position. 
Talbot  v.  Benty  (9  B.  Monroe,  526,)  was  upon  another  ques- 
tion, viz.  whether  it  was  competent  for  the  legislature  to  au- 
thorize a  city  to  embark  in  rail  road  schemes.  Judge  Stbokq, 
who  also  delivered  an  opinion  in  favor  of  the  respondent, 
places  his  decision  upon  entirely  different  grounds  from  Judge 
Smith.  After  expressing  doubts  upon  the  question,  he 
thinks  there  is  a  distinction  between  this  case  and  Barto  v. 
Himrody  upon  two  points,  (a.)  That  the  free  school  law 
was  mandatory  in  its  character  and  this  act  merely  permis- 
sive.  Admitting,  for  argument  sake,  (not  otherwise,)  that 
the  distinction  exists  between  the  two  acts,  it  is  submitted 
that  there  is  not  the  slightest  difference  in  principle  upon  the 
point  in  controversy.  It  is  as  much  a  legislative  question  to 
determine  whether  an  act  should  be  authorized,  as  whether 
it  should  be  directed  to  be  done ;  whether  permission  is  given 
or  a  mandate  issued  by  the  legislature.  Hot  one  of  the  au- 
thorities countenance  any  such  distinction.  (5.)  The  learned 
judge  holds  that  the  form  of  submission  creates  a  distinc- 
tion. He  says :  '^  The  approval  was  to  be  implied  from  a 
vote  borrowing  the  money ;  it  was  not  the  question  submit- 
ted.'' This  idea  has  already  been  sufficiently  answered. 
The  form  of  submission  is  of  no  consequence,  but  the  effect 
which  the  submission  has  on  the  law  itself;  otherwise  the 
constitutional  provision  might  be  entirely  frittered  away  by 
a  weak  or  corrupt  legislature,  by  merely  changing  the  form 
of  putting  the  question.  On  the  other  hand.  Judge  Johk- 
BOK  delivered  a  dissenting  opinion,  (24  Barb.  499,)  which 
contains  an  unanswerable  argument  against  the  constitution- 
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alitj  of  the  sectioDs  in  qaestion,  if  the  principles  6f  Barto  v. 
Himrod  are  to  be  sustained.  Judge  Allen,  who  first  tried 
the  case,  also  delivered  an  o]2^inion  against  the  constitution- 
ality of  the  act.  So  that  it  is  submitted  that,  so  far  as  judi- 
cial authority  is  entitled  to  weight  in  the  decision  of  the  case 
by  this  court,  it  is  at  least  equally  as  strong  in  favor  of  the 
appellant  as  of  the  respondent.  8.  It  is  submitted  that  le- 
gislation of  the  character  involved  in  this  case  is  most  inju- 
rious and  mischievous,  and  should  be  checked  by  this  court, 
(a.)  The  elections  held  under  these  acts  are  managed  al- 
ways by  parties  interested  in  the  schemes  to  be  promoted, 
and  if  any  opposition  is  evinced,  it  is  smothered  under  thl 
delusive  cry  of  self-interest.  (6.)  Such  legislation  tends  to 
belittle  the  dignity  and  character  of  the  law-making  power — 
to  degrade  the  members  of  the  legislative  body,  and  enable 
them  to  shirk  from  constitutional  responsibilities — and,  if 
permitted,  must  change  the  character  and  theory  of  the  gov- 
ernment itself.  Upon  this  point  judicial  authority  is  en- 
tirely uniform.  In  9  Barbour,  686,  Judge  Johnbok,  in  an 
opinion  in  favor  of  the  constitutionality  of  the  free  school 
act,  says:  ^^I  regard  it  as  an  unwise  and  unsound  policy, 
calculated  to  lead  to  loose  and  improvident  legislation,  and 
to  take  away  from  the  legislator  all  just  sense  of  his  high  and 
enduring  responsibility  to  his  constituents,  and  to  posterity, 
by  shifting  that  responsibility  upon  others.  Experience  has 
also  shown  that  laws  passed  in  this  manner  are  seldom  perma- 
nent, but  are  changed  the  moment  the  excitement  under  which 
they  are  ratified  has  abated  or  reversed  its  current.  Of  all 
the  evils  which  afflict  a  state,  that  of  unstable  and  capricious 
legislation  is  amongst  the  greatest.''  In  15  Barbour,  117, 
{Thome  v.  Cramer ,)  by  Judge  Babculo:  "If  it  were  a 
legitimate  subject  of  investigation  at  this  time,  we  think  it 
might  be  easily  shown  that  some  of  the  very  worst  evils  must 
necessarily  flow  from  such  a  violation  of  the  fundamental 
law."  15  Barbour,  126,  {Bradley  v.  Baoster^)  by  Judge 
Fbatt.:     "It  can  not  be  necessary  for  me  to  go  into  an  ex- 
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tended  discussion  of  the  importance  of  this  representative 
principle  to  a  free  government^  and  of  the  necessity  of  guard- 
ing and  cherishing  it  as  the  sheet  anchor  of  the  permanency 
and  stability  of  our  free  institutions,  and  of  their  efficiency 
in  securing  the  great  object  of  all  good  governments,  to  wit, 
the  happiness  and  prosperity  of  the  people.''  4  Selden,  483, 
by  Judge  Willard:  '^If  this  mode  of  legislation  is  per- 
mitted, and  becomes  general,  it  will  goon  bring  to  a  close  the 
whole  system  of  representative  government  which  has  been  so 
justly  our  pride.  The  legislature  will  become  an  irresponsi- 
ble cabal,  too  timid  to  assume  the  responsibility  of  law-giv- 
ers, and  with  just  wisdom  enough  to  devise  subtile  schemes 
of  imposture  to  mislead  the  people.''  (c.)  A  significant 
illustration  of  the  slip-shod  character  of  this  legislation  was 
furnished  at  the  trial  of  this  action,  in  the  fact  that  the 
existence  of  the  law  had  to  be  proved  by  parol.  The  certifi- 
cate of  the  city  officers,  which  by  the  terms  of  the  act  was  to 
give  it  vitality,  had,  as  it  was  claimed,  been  lost. 

II.  The  contract  between  the  parties  was  void,  because 
the  common  council  exceeded  their  authority  under  the  act 
in  making  it.  Section  289  provides  that  the  common  coun- 
cil ''may  dispose  of  such  stock  in  their  discretion  to  any 
purchaser  or  purchasers,  for  cash,  but  shall  not  sell  and  dis- 
pose of  the  same  at  less  than  par,  except  at  public  sale.'' 
1.  It  is  not  disputed  that  this  was  a  private  sale.  2.  The 
sale  was  upon  credit.  The  authority  conferred  was  expressly 
limited  to  a  sale  for  cash,  as  distinguished  from  a  sale  upon 
credit.  This  was  also  the  evident  intention  of  the  act, 
because  in  the  same  section  the  common  council  are  required 
to  apply  the  proceeds  of  the  sale  to  the  purchase  or  redemp- 
tion of  the  bonds  to  be  issued  by  the  act,  and  to  no  other  pur- 
pose. 3.  But  if  the  authority  to  sell  had  been  silent  upon 
the  question,  the  common  council  would  have  had  no  power 
to  sell  on  credit.  They  acted  simply  as  agents,  and  were  con- 
fined in  the  execution  of  their  agency  to  the  terms  of  the  law 
or  instrument  creating  it.     (State  of  Illinois  v.  Delafield^ 
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8  Paige,  540 ;  Delafield  v.  State  of  Ulinoia,  26  Wend.  223 ; 
1  Camp.  258 ;  2  Hill,  173 ;  Story  on  Agency,  §§  76, 77,  78 ; 
Starin  v.  Town  of  Genoa,  23  N.  T.  Rep.  439.)  4  The  sal^i 
of  the  stock  was  for  less  than  its  par  value,  which  was  ex- 
pressly prohibited  by  the  act.  The  city  had  sold  $100,000 
of  the  bonds  authorized  to  be  issued,  and  had  realized  a  pre- 
mium of  more  than  four  and  a  half  per  cent,  which  the  city 
agreed  to  pay  over  to  Mr.  Clarke,  after  deducting  the  ex- 
penses of  making  the  sale.  This  premium  amounted  to 
$4655  over  the  expenses,  which  was  paid  by  the  city  to  Mr. 
Clarke.  The  effect  of  the  arrangement  was  to  sell  to  Mr. 
Clarke  $300,000  of  rail  road  stock,  at  $4655  less  than  par. 
Nor  was  this  all.  Mr.  Clarke  was  to  have  the  premiums  on 
the  balance  of  the  stock  to  be  issued.  The  presumption  is 
that  the  remaining  stock  was  worth>  the  sanoe  premium  as 
that  sold.  If  so,  the  appellant  was*  to  receive  by  the  con- 
tract more  than  $13,000  bonus  for  purchasing  this  stock. 
It  is  patent  on  the  face  of  the  contract,  that  the  parties 
could  have  had  no  other  object  in  providing  for  a  sale  of  the 
bonds  to  the  appellant  than  to  give  him  the  benefit  of  those 
premiums,  because  he  was  to  pay  the  city  at  the  time  he 
received  them  the  par  value  in  cash.  So  that  the  effect  of 
the  arrangement  was  to  let  Mr.  Clarke  have  $280,000  of  the 
bonds  of  the  city,  worth  4^  per  cent  premium,  at  par,  in  con- 
sideration (in  part)  of  his  purchasing  $300,000  of  stock  at 
par.  It  is  too  clear  for  argument,  that  this  was  a  mere 
device  to  evade  the  requirement  of  the  statute,  and  can  not 
be  sustained.  (See  authorities  before  cited.)  If  the  appel« 
lant  had  loaned  to  the  city  $300,000  in  cash,  at  seven  per 
cent  interest,  and  the  same  contract  had  contained  the  pre- 
cise agreenient  about  the  purchase  of  bonds  contained  in  this 
agreement,  no  court  would  hesitate  to  pronounce  it  usury. 
{Seneca  Co,  Bank  v.  Schermerhomy  1  Denio,  133 ;  Cotton 
Y.  Dunham^  2  Paige,  267;  Cleveland  v.  Loder,  7  Paige, 
557;  Eagleaon  v.  Shotwelly  1  John.  Ch.  536;  Stuart  v.  M. 
d  F.  Banky  19  John.  496 ;  N.  T.  Life  Ins.  do.  v.  Bed>e, 
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3  Seld.  364;  Seymour  v.  Strong,  4  Hill^  255;  3  Oomst. 
344;  14  N.  Y.  Bep.  93.)  Besides  the  sale  of  the  bonds 
oould  Dot  be  made  for  less  than  par.     (§  286.) 

III.  If  the  contract  was  void  for  either  of  the  reasons 
stated,  thd  appellant  has  a  right  to  recover  back  whatever  he 
has  paid  upon  it.  1.  Because  there  was  a  total  failure  of 
consideration  for  which  the  payment  was  made.  (Chittj  on 
Contracts,  622,  623 ;  Young  v.  Cbfa,  3  Bing.  N.  C.  724 ; 
Morgan  v.  Oroffy  4  Barb.  524 ;  Bice  r.  Pcci,  15  John.  503 ; 
Oillet  y.  Maynardy  5  id.  85 ;  White  ▼.  Franklin  Bank,  22 
Pick.  181.)  The  contract  of  the  common  council  to  sell  this 
stock  could  never  be  enforced,  for  want  of  authority  to  make 
it  (Delajield  v.  Illinois^  9upra,)  Nor  could  the  city  rat- 
ify it,  for  the  same  reason.  (76.)  2.  In  such  cases  it  is  the 
right  of  the  vendee  to  rescind  the  contract  and  recover  the 
money  back,  especially  so  long  as  the  contract  remained  exec- 
utory. {Bodman  v.  Munson^  13  Barb.  188 ;  Newett  v.  The 
People,  3  Seld.  9 ;  Chitty  on  Contracts,  636,  637,  and  cases 
before  cited.) 

T.  B.  Strong,  for  the  respondent. 

I.  The  finding  of  the  justice,  that  an  election  was  held  in 
the  city  of  Bochester  on  the  30th  of  September,  1851,  pur- 
suant to  section  291  of  the  act  to  amend  the  charter  of  the 
city  of  Bochester,  passed  July  3,  1851,  (Laws  of  1851, 
p.  767,)  and  that  sections  285  to  292  of  the  said  act  were 
approved  by  two-thirds  of  the  votes  of  the  electors  of  said 
city  voting  at  said  election,  was  correct,  and^upon  competent 
and  sufficient  evidence.  It  is  stated  in  the  case  that  these 
facts  were  '' proved  by  oral  evidence,  and  by  the  testimony 
of  the  persons  who  attended  the  election  and  voted  thereat, 
and  by  the  return  of  the  inspectors  of  election,^'  Are.  The 
objection  to  the  evidence  was  general,  no  ground  being  speci- 
fied.   It  was  not  objected  that  oral  evidence  was  not  admissi- 

N.  Y.  B.— 28.  40 
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ble,  or  stated  in  what  respect  the  evidence  was  not  competent 
or  sufficient.    No  ground  for  the  objection  is  perceived. 

II.  The  evidence  by  the  oral  testimony  of  the  clerk  of  the 
city,  of  the  canvassing  of  the  votes  by  the  mayor  and  him- 
selfy  and  the  making  and  filing  by  them  of  a  certificate  of 
the  result  of  the  election,  &c.,  as  prescribed  by  said  section, 
(291,)  was  competent.  It  was  not  objected  that  it  was  not 
the  best  or  secondary  evidence,  or  that  parol  evidence  was 
not  admissible.  It  was  proved  that  on  search  by  the  city 
clerk,  in  his  office,  the  certificate  could  not  be  found.  Tho 
parol  evidence  was  proper  and  ample. 

III.  Section  292  of  said  act  went  into  effect  immediately 
upon  the  passage  of  the  act,  and  conferred  full  authority  upon 
the  city  for  the  holding  of  the  election  and  the  proceedings 
relating  thereto,  prescribed  by  the  next  preceding  section.  Tho 
conclusion  of  law  on  the  subject  of  the  validity  of  the  sections 
in  question  is  correct. 

lY.  The  legislature  had  ample  power  to  authorize  the 
city  to  borrow  'money,  issue  bonds  therefor,  dispose  of  the 
bonds,  invest  the  money  raised  thereupon  in  the  stock  of  the 
Bochester  and  Q-enesee  Yalley  Bail  Boad  Company,  and  do 
all  things  provided  for  by  sucli  sections,  according  to  the 
terms  thereof.  The  prevailing  opinion  in  this  case  in  the 
Supreme  Court,  (24  Barb.  446,)  and  the  cases  there  cited,  it 
is  submitted,  are  decisive  of  this  position,  both  upon  princi- 
ple and  authority.  (Bee  also  Orant  v.  Courterj  24  Barb. 
232 ;  Benson  v.  The  Mayor  dkc.  of  Albany,  Id.  248.)  But 
the  point  is  conclusively  settled  by  recent  decisions  of  this 
court.  (Starin  y.  The  Toton  of  Genoa,  23  N.  Y.  Bep,  439 ; 
Oould  V.  Tovm  of  Sterling,  Id.  456 ;  The  People  v.  Mead, 
24  id.  114;  Bank  of  Borne  v.  Village  of  Rome,  19  id. 
20,  23 ;  18  id.  38.) 

Y.  The  subscription  for  and  taking  by  the  city  of  the  3000 
shares  of  stock  was  valid  and  binding,  and  the  city  thereby 
became  lawfully  entitled  to  the  stock. 

YI.  The  contract  between  the  city  and  th^  plaintiff  is  in 
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conformity  with  the  aforesaid  BectioDs,  and  valid.  The  objec- 
tion that  it  provides  for  the  siEile  of  the  stock  otherwise  than 
for  cash,  and  for  less  than  par,  is  not  well  founded.  The 
sale  is  none  the  less  for  cash,  because  part  of  the  price  was 
to  be  paid  in  future.  Until  payment  should  be  made,  the 
sale  would  not  be  consummated — it  would  rest  in  the  mean 
time  merely  in  executory  contract ;  but  as  payments  should  be 
made,  the  plaintiff  would  become  entitled  to  transfers  of  the 
stock  to  the  extent  of  the  payments.  The  provisions  of  the 
contract  make  the  sale  of  the  bonds,  taken  together,  a  sale 
at  par.  The  plaintiff  was  to  pay  the  nominal  amount  of 
the  stock,  with  interest  at  6  per  cent ;  the  stock  was  not  on 
interest,  and  it  does  not  appear  there  was  any  dividend,  or 
that  6  per  cent  was  not  equal  to  all  the  stock  could  reasonably 
be  expected  to  yield.  The  bonds  of  the  city  already  issued 
to  pay  t6wards  the  stock  were  at  6  per  cent  interest ;  their 
bonds  to  be  issued  were  to  be  at  the  same  rate  of  interest. 
The  cost  of  the  stock  to  the  city  was,  therefore,  to  be  only  its 
nominal  amount,  and  interest  at  6  per  cent. 

VII.  But  if  the  contract  is  invalid,  either  because  pay- 
ments were  to  be  made  in  future,  or  because  the  sale  was  for 
a  price  below  the  par  value  of  the  stock,  that  is  not  a  suffi-* 
cient  basis  for  this  action  to  recover  back  the  sums  paid  by 
the  plaintiff  towards  the  stock,  while  the  defendants  are  not 
in  default  in  respect  to  a  transfer  of  the  stock,  or  performance 
on  their  part.  Again ;  as  pajrments  were  accepted  by  the 
city,  the  plaintiff  became  entitled  to  transfers  of  stock  to  the 
extent  of  the  payments,  according  to  the  terms  of  .the  con- 
tract. Upon  each  payment,  there  was  a  sale  to  the  extent 
of  the  payment.  Until,  therefore,  the  city  refused  to  transfer 
stock  as  the  plaintiff  became  entitled  to  a  transfer,  he  could 
not  maintain  an  action  to  recover  back  what  he  had  paid. 
(6  Bam.  &  Cress.  651,  656 ;  OolUer  v.  OocUes,  17  Barb.  471, 
and  cases  cited ;  Paige  v.  Ott,  5  Denio,  406 ;  Ketchum  v. 
Evertsonj  13  John.  359 ;  Abbott  v.  Draper ^  4  Denio,  51 ; 
Smith  V.  Brady,  17  N.  Y.  Kep.  173.) 
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YIII.  The  sections  in  question  .are  not  void  under  article 
3,  §  16^  of  the  constitution,  which  provides  that  no  private 
or  local  bill  which  may  be  passed  by  the  legislature,  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title.  {The  Sun  Mutual  Ins,  Co.  v.  The  Mayor ^  dtc.^ 
4  Seld.  241 ;  The  People  v.  The  Supervisors  of  Chenango, 
Id.  328 ;  Brewster  v.  The  City  of  Syracuse,  19  N.  Y.  Rep. 
116 ;  The  People  v.  The  Supervisors  of  Orange,  17  id.  235.) 
The  title  is  no  more  obnoxious  to  objection  than  a  genera] 
title  of  an  act  of  incorporation  of  a  city  or  village,  when  the 
act  contains,  as  is  usual,  separate  provisions  on  several  sub- 
jects, relating  to  the  powers  of  the  corporation. 

IX.  Those  sections  are  not  invalid  by  reason  of  the  sub- 
mission therein  provided  for  to  the  electors  of  the  city,  and 
by  declaring  the  sections  should  not  ^^take  effect,"  unless 
aproved  by  the  electors.  The  sections  are  part  of  an  act 
entitled,  ''An  act  to  amend  and  consolidate  the  several  acts 
relating  to  the  city  of  Rochester,"  consisting  of  twenty-five 
sections,  which  act,  it  is  declared  by  the  last  section  thereof, 
''shall  take  effect  immediately."  The  last  section  is  num- 
bered 293 — erroneously,  sks  is  supposed — but  whether  it  ap- 
plies to  the  whole  act,  or  only  to  the  matters  of  the  last  pre- 
ceding amendment,  is  not  material  for  the  purposes  of  this 
ease.  It  is  sufiScient  for  this  case  that  the  twenty-fourth 
amendment  was  to  take  efiect  immediately.  Embraced  with- 
in the  act  which  was  to  take  effect  immediately,  and  in  one 
of 'the  sections  in  question,  introduced  by  the  last  amend- 
ment, numbered  291,  it  is  provided  that  sections  285  to 
291,  inclusive,  "shall  not  take  effect  until  they  shall  have 
been  submitted  to  the  electors  of  the  city,  for  the  purpose 
of  determining  whether  or  not  ii  is  expedient  for  said  city 
to  borrow  the  money  mentioned  in  the  said  section,  for  the 
purpose  therein  specified"  It  is  further  provided  in  that 
section  for  ballots  having  thereon  "for  the  rail  road,"  ap- 
proving of  saidisections,  and  ballots  having  thereon,  "against 
the  rail  road,"  disapproving  of  the  sections.     By  section  292, 
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introduced  by  the  last  amendment,  is  provided  that  if  the 
sections  in  qaestion  shall  be  approved  by  two  thirds  of  the 
electora  voting,  then  the  same  shall  '^  take  effect  immediately 
*  after  the  filing  of  the  certificates''  of  approval  by  the  mayor 
and  the  clerk  of  the  common  council.  As  the  entire  act,  or 
the  entire  matter  of  the  last  amendment,  was  to  take  effect 
immediately,  the  legislation  was  complete  and  perfect — the 
legislative  power  was  fully  exercised — but  in  the  language 
of  the  court  in  Starin  v.  The  Town  of  Oenoa,  (23  N.  Y. 
Bep.  447,)  'Hhe  parties  to  be  affected  by  it  were  to  be  at 
liberty  to  accept  the  privileges  granted  in  view  of  the  bqrden 
and  obligations  it  would  impose,  as  their  interest  or  will 
should  dictate :"  or,  in  other  words,  as  stated  in  substance 
by  the  court  in  The  Bank  of  Borne  v.  The  Village  of  Borne, 
(18  I}.  Y.  Bep.  38,  45,)  *^  the  le^slature  did  not  compel  the 
city  to  act,  but,  creating'  by  law  the  necessary  machinery, 
left  it  to  the  electors  of  the  city  to  determine  the  matter/' 
The  phraseology  employed,  that  the  sections  in  question 
"  shall  not  take  effect"  until  they  shall  have  been  submitted 
to  the  electors  of  the  city,  and  approved  by  two  thirds  of 
them  voting  at  the  election,  imports  only  that  the  powers 
conferred  shall  not  be  exercised,  unless  they  shall  be  so  ap- 
proved ;  otherwise,  it  would  be  in  conflict  with  the  provis- 
ion in  one  of  those  sections  (291)  for  an  election,  and  the 
submission  of  the  sections  for  approval,  and  also  with  the 
last  section,  that  ^^his  act  shall  take  effect  immediately." 
That  it  was  intended  to  be  merely  equivalent  to  a  provision, 
that  the  powers  conferred  shall  not  be  used,  unless  the  sec- 
tions shall  be  so  approved,  is  further  apparent  from  the  fact 
that  the  sections  purport  only  to  give  to  the  common  council 
authority  to  do  the  acts  therein  specified,  without  imposing 
any  obligation  to  exercise  it.  They  are  not  to  take  effect,  that 
is,  the  common  council  are  not  to  have  the  power,  or,  which 
is  the  same  thing,  the  authority  is  not  to  be  exercised,  but 
upon  the  condition  prescribed.  The  sections  in  this  respect 
are  analogous  to  the  act  involved  in  ITie  Bank  of  Borne  v. 
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The  Village  of  Rome^  (18  N.  T.  Kep.  38,)  which,  after  con- 
ferring the  authority  to  subscribe  for  and  hold  stock  in  a 
rail  road  corporation,  and  to  execute  bonds  for  the  payment 
of  the  stock,  provided  that  'Hhe  board  of  trustees  shall  have 
no  power  to  make  such  subscription  as  is  authorized  in  the 
first  section  of  this  act,  nor  to  issue  bonds  or  create  any 
liability  under  this  actj  until  it  has  been  previously  appro.ved 
by  two  thirds''  of  certain  electors.  It  was  held  by  this  court 
that  the  condition  related  to  the  exercise  of  the  authority, 
and  that  the  act  was  valid.  See  Bank  of  Borne  v.  Village 
o/Bomey  (19  N,  Y.  Rep.  20,)  where  this  decision  is  approved. 
The  decisions  of  the  court  in  Starin  v.  The  Town  of  Genoa^ 
(23  N.  Y.  Rep.  239,)  and  Oould  v.  The  Town  of  Sterling^ 
(Id.  456,)  involve  similar  acts,  and  are  of  a  like  character. 
These  views  as  to  the  interpretation  of  the  words,  '^  shall  not 
take  effect,"  are  strongly  confirmed  by  the  statement  in  sec- 
tion 291  of  the  sections  in  question,  of  the  purpose  of  the 
election  provided  for,  viz.  '^determining  whether  or  not  it  is 
expedient  for  said  city  to  borrow  the  money  mentioned  in 
said  section  for  the  purposes  therein  specified."  The  expe- 
diency of  exercising  the  power,  whether  the  electors  choose 
to  exercise  it,  through  the  instrumentality  provided,  alone  is 
left  to  the  decision  of  the  electors.  The  legislative  judgment 
as  to  the  expediency  of  giving  the  power,  and  the  legislative 
will  that  the  city  have  the  power,  are  perfectly  expressed, 
with  the  single  restriction  as  to  its  exercise,  that  the  city 
shall,  in  the  prescribed  manner,  manifest  its  desire  to  use  it. 
The  case  is,  therefore,  directly  within  the  principle  of  the 
cases  above  referred  to,  and  is  distinguished  from  Barto  v. 
Himrody  (4  Seld.  483,)  in  like  manner  as  those  cases. 

X.  The  contract  was  entered  into  with  a  full  knowledge 
by  the  plaintiff  of  all  the  facts;  the  payments* by  him  upon 
it  were  voluntarily  made ;  he  has  received  and  retains  ben- 
efits under  it,  and  is  not  entitled  to  recover  back  what  he 
has  paid. 
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Denio,  Ch.  J.  Since  this  action  was  commenced^  and  since 
the  judgment  appealed  from  was  rendered,  some  of  the 
questions  which  were  discussed  by  the  learned  judges  of  the 
Supreme  Court  have  been  decided  in  other  cases  in  this  court. 
The  money  which  was  to  be  raised  by  the  city  of  Bochester 
was,  by  the  statutory  provisions  which  are  drawn  in  question, 
to  be  applied  in  promoting  the  construction  of  a  rail  road 
terminating  in  that  city,  by  means  of  the  purchase  of  shares 
of  stock  in  the  rail  road  corporation.  And  it  was  considered 
by  some  of  the  judges  that  this  was  a  power  which,  from  its 
nature  and  on  account  of  certain  constitutional  provisions, 
could  not  be  exercised  by  a  municipal  corporation,  even  with 
the  sanction  of  the  legislature.  But  it  has  been  determined 
otherwise  by  this  court  in  some  cases  to  which  reference  will 
presently  be  made,  and  the  point  is,  consequently,  no  longer 
insisted  on  by  the  counsel  for  the  plaintiff 

The  only  questions  which  are  now  open  for  discussion,  and 
the  only  ones  which  have  been  urged  on  behalf  of  the  plaintiff, 
are  raised  by  these  two  propositions :  first,  that  the  sections 
of  the  act  amending  the  charter  of  the  city  of  Bochester, 
(§§  285  to  292  inclusive,  of  ch.  389  of  the  Laws  of  1851,)  were 
not  constitutionally  passed  by  the  legislature,  and  hence  were 
never  a  part  of  the  law  of  this  state ;  and  secondly,  if  this 
were  otherwise,  that  the  contract  between  the  parties  to  this 
suit  under  which  the  plaintiff  advanced  the  money  which  is 
sought  to  be  recovered  in  this  action,  was  void,  because  the 
common  council  of  the  city  exceeded  the '  authority  which 
these  sections  conferred,  in  entering  into  that  contract.  If 
either  of  these  positions  can  be  maintained,  it  is  further  con- 
tended that  the  money  advanced  by  the  plaintiff  to  the  de- 
fendant can  not  be  retained  by  the  latter,  but  is  to  be  consid- 
ered as  money  received  by  the  city  for  the  plaintiff's  use. 

(1.)  The  general  purpose  of  the  sections  referred  to  was  to 
enable  the  city  corporation,  upon  certain  conditions,  to  sub- 
scribe for  and  become  the  purchaser  of  stock  in  the  Boches- 
ter and  Genesee  Valley  Bail  Boad  Company,  an  existing 
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corporation  whose  road  was  to  terminate  in  the  ci<T,  to  the 
amount  of  three  hundred  thousand  dollars;  to  issue  the 
corporate  bonds  for  that  amount  of  money ;  and  to  dispose 
of  the  stock  by  sale ;  and  to  raise  by  taxation  the  money  to 
discharge  the  interest  of  these  bonds.  The  provisions  are 
challenged  as  not  being  an  emanation  of  the  law-making 
power  which  the  constitution  has  committed  to  the  l^isla- 
ture ;  but  it  is  argued  that,  on  the  other  hand^  they  derive 
whatever  authority  they  possess,  as  statutory  enactments, 
from  the  vote  of  the  electors  of  the  city  of  Bochester.  The 
six  sections  which  precede  section  291  contain  detailed  pro- 
visions authorizing  the  common  council  of  the  city  to  sub- 
scribe for  the  stock  and  to  issue  their  bonds.  They  are  in 
the  ordinary  form  of  an  enabling  statute,  enacted  by  the 
legislature  by  its  proper  authority,  and  then  the  section  291 
declares  that  these  preceding  sections  shcUl  not  take  effect 
until  fhey  shall  have  been  submitted  to  the  electors  at  a 
special  election.  Detailed  arrangements  respecting  the  elec- 
tion were  then  made,  the  purpose  being  stated  to  be  that  of 
determining  '^  whether  or  not  it  is  expedient  for  said  city  to 
borrow  the  money  mentioned  in  said  section,  for  the  pur- 
poses therein  specified.^  Prior  to  the  election,  the  sections 
in  question  are  to  be  published  in  two  daily  papers.  The 
form  of  the  ballots  are  to  be  ^^For  the  rail  road"  and 
^^  Against  the  rail  road"  And  it  is  declared  that  the  former 
^^  shall  be  deemed  to  approve  of  said  section,'"  and  the  latter 
^' shall  be  deemed  as  not  approving  \i"  Provision  is  then 
made  for  canvassing  the  votes,  and  the  mayor  and  clerk  are  to 
make  a  certificate  that  the  sections  are  approved,  or  are  not 
approved,  as  the  case  may  be,  by  two  thirds  of  the  electors 
voting.  The  next  section,  (292,)  declares  if  the  section  shall 
be  approved  by  the  requisite  majority,  'Hhat  the  same  shall 
take  effect  immediately  after  the  filing  of  the  certificate  of 
such  approval  of  the  said  act."  The  final  section  declares 
that  "  this  act  shall  take  effect  immediately.'" 
The  general  question  involved  In  the  present  appeal  has 
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been  passed  upon  by  this  court  on  several  occasions.  {Baric 
V.  Eimrod,  4  Seld.  483 ;  The  Bank  of  Borne  v.  The  ViUage 
of  Borne,  18  N.  Y.  Rep.  37 ;  8.  0.  19  id.  20 ;  Btarin  v.  The 
Toton  of  Oenoay  23  id.  239 ;  Gould  y.  The  Town  of  Sterling, 
Id.  456.)  The  principles  settled  in  these  cases  are,  first,  that 
the  legislature  can  not  commit  the  power  of  enacting  laws  to 
any  other  body  than  itself,  not  even  to  all  the  electors  of  the 
state ;  and  that  this  principle  can  not  be  evaded  by  a  statute 
which  shall  prescribe  the  details  of  a  particular  legislative 
act,  and  then  provides  that  the  question  whether  it  shall  be 
established  as  law  shall  be  determined  by  a  vote  of  the  elec- 
tors. This  was  the  plan  resorted  to  in  respect  to  the  free 
school  act  which  was  in  question  in  Barto  v.  Himrod.  It 
was  said,  with  entire  accuracy,  as  I  conceive,  that  what  was 
done  by  the  legislature  in  that  case  was  to  propose  to  the 
people  the  details  of  a  statute,  and  then  to  put  it  to  the 
electors  to  determine  whether  they  would  or  would  not  clothe 
it  with  the  attributes  of  law.  If  it  met  their  approval  it 
was  to  become  a  statute  of  the  state ;  otherwise  it  was  to  be 
entirely  void.  The  statute  which  was  thus  proposed,  and 
which  was  approved  of  by  the  voice  of  the  electors,  was  one 
of  the  most  general  character,  affecting  the  whole  state,  and 
the  deliberate  judgment  of  this  court  was  that  such  statutory 
provisions  could  not  be  brought  into  existence  in  that  man-, 
ner.  The  government  organized  by  the  constitution  was  con- 
sidered to  be,  as  it  undoubtedly  is,  that  of  a  representative 
republic,  and  no  power  existed  in  the  legislature  to  convert 
it,  on  any  occasfon,  or  for  any  purpose,  into  a  pure  democracy. 
The  organization  of  the  law  making  power  is  one  of  the 
principal  purposes  of  a  constitutional  charter  of  government, 
and,  in  all  communities  of  considerable  extent,  this  must  be 
effected  by  means  of  a  system  of  representation,  by  which 
the  people  at  stated  periods  delegate  to  citizens  chosen  by 
them  the  power  of  enacting  general  laws,  by  which  all  the 
members  of  the  state  are  to  be  governed.  That  purpose  is 
expressed  in  the  constitution  of  this  state  by  the  declaration 
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that  the  legislative  power  ^all  be  vested  in  the  senate  and 
assembly.  (Art.  3.)  But  all  general  reasoning  is  rendered 
unnecessary  by  the  explicit  determination  in  the  case  of  Barto 
V.  Himrod.  But  while  general  statutes  must  be  enacted  by 
the  legislature,  it  is  plain  the  power  to  make  local  regulations, 
having  the  force  of  law  in  limited  localities,  may  be  com- 
mitted to  other  bodies  representing  the  people  in  their  local 
divisions,  or  to  the  people  of  those  districts  themselves.  Our 
whole  system  of  local  government  in  cities,  villages,  counties 
and  towns,  depends  upon  that  distinction.  The  practice  has 
existed  from  the  foundation  of  the  state,  and  has  always  been 
considered  a  prominent  feature  in  the  American  system  of 
government.  It  is  recognized  in  the  constitution  itself,  in 
the  section  which  prescribes  to  the  legislature  the  duty  to 
provide  for  the  organization  of  cities  and  incorporated  villages, 
&c.,  restricting  their  power  of  taxation  and  borrowing.  It 
contains  an  irresistible  implication  that  the  authority  to  lay 
local  taxes  and  to  borrow  money  for  local  objects,  may  be 
constitutionally  committed  to  local  boards  or  councils  within 
the  cities  and  villages.  And  if  such  power  may  be  conferred 
to  be  exercised  according  to  the  judgment  of  such  boards  or 
councils,  and  without  the  condition  that  the  electors  shall 
concur  in  the  measure,  it  is  plain  that  it  may  be  granted 
upon  that  condition,  or  with  any  other  reasonable  safeguards 
which  may  be  prescribed.  I  do  not  say  that  it  can  be  sub- 
mitted to  the  electors  of  a  city  or  village  to  determine  what 
powers  its  local  legislature  shall  possess,  but  only  that  these 
bodies  may  be  made  the  depositories  of  such  powers  of  local 
government  as  the  legislature  may  see  fit  to  prescribe,  and  the 
exercise  of  which  is  not  repugnant  to  any  of  the  general 
arrangements  of  the  constitution.  This  position  has  also 
been  settled  by  this  court.  In  The  Bank  of  Rome  v.  The 
Village  of  Bomey  above  referred  to,  the  question  arose  upon 
a  statute  very  similar,  in  its  main  features,  to  the  one  we  are 
now  considering.  Power  was  given  to  the  board  of  trustees 
to  subscribe  for  stock  in  a  rail  road  to  be  organized,  and  which 
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should  termiilate  in  the  village  of  Bome^  and  to  isRue  the 
honds  of  the  corporation  for  the  purpose  of  raising  the  neces- 
sary moneys.  But  it  was  provided  that  the  trustees  should 
not  have  the  power  to  make  the  suhscription  or  issue  the 
bonds  or  create  any  liability  under  the  act,  until  the  scheme 
had  been  previously  approved  by  two-thirds  of  all  the  electors 
whose  names  were  on  the  assessment  roll  for  the  last  pre- 
ceding year,  and  who  had  paid  taxes.  The  action  was  upon 
one  of  these  bonds,  and  it  was  held  that  it  was  a  legal  obli- 
gation, and  the  plaintiff  recovered.  The  court  considered  that 
the  power  was  conferred  by  a  perfected  act  of  the  legislature, 
which  act  did  not  require,  in  order  to  become  a  law,  the  assent 
of  any  person,  and  that  the  vote  of  the  tax  payers,  which  was 
prescribed,  was  simply  a  condition  which  the  law  making 
power  thought  proper  to  annex  to  the  exercise  of  the  authority 
conferred  upon  the  trustees.  It  was  held  not  to'  be  at  all 
within  the  principle  of  the  case  of  Barto  v.  Himrod^  which 
was  a  general  act,  of  universal  application  to  the  whole  state, 
and  was  to  have  no  operation  until  approved  by  the  electors 
of  the  state.  (18  N.  Y.  Bep.  38.)  The  same  doctrine  was 
directly  held,  or  tacitly  acted  upon  as  a  settled  doctrine,  in  the 
other  cases  to  which  I  have  referred.  The  precise  question 
in  the  present  case  is,  therefore,  whether  the  sections  of  the 
.  act  to  amend  the  charter  of  the  city  of  Bochester  which  are 
under  examination,  are  to  be  considered  as  not  having  been 
enacted  by  the  legislature,  and  hence  not  to  be  any  part  of  a 
public  law,  or  a  law  of  any  kind,  until  passed  upon  by  the 
electors  of  Bochester ;  and  as  thus  being  of  the  same  charac- 
ter with  the  free  school  law ;  or  whether  these  sections  did, 
of  their  own  proper  force,  and  before  the  taking  of  the  vote 
of  the  electors,  and,  whether  any  such  vote  were  taken  or  not, 
become  public  law  as  distinguished  from  corporate  legislation, 
and  thus  to  assimilate  the  case  to  that  respecting  the  village 
of  Bome  just  mentioned.  As  I  have  remarked,  the  general 
purpose  of  both  acts  was  precisely  the  same.  The  intent 
was  to  enable  the  corporate  authorities  of  the  two  municipal- 
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ities  to  embark  in  the  respective  rail  road  enterprises^  to  raise 
the  requisite  funds  by  borrowing  on  corporate  bonds,  and 
finally  to  pay  the  money  borrowed  by  local  taxation ;  and  it 
is  only  on  account  of  the  peculiar  language  made  use  of  in 
the  provision|  respecting  the  cHy  of  Bochester,  in  the  sec- 
tions in  question,  that  a  distinction  between  the  two  cases 
has  been  attempted.  That  language  has  been  already  referred 
to.  The  declaration  that  these  sections  shall  not  take  effect 
until  submitted  to  the  electors,  and  that  they  shall  take  effect 
immediately  after  their  approval  shall  be  certified,  do  cer- 
tainly tend  to  the  conclusion  that  the  legislature  did  not  sup- 
pose that  they  were  oreating  a  binding  public  law,  but  rather 
that  they  were  proposing  such  a  law,  to  the  electors,  to  be 
established  or  disallowed  by  them  at  their  pleasure.  But 
then  the  last  section  is  equally  emphatic  the  other  way.  It 
is  distinctly  declared  that  the  whole  act,  of  which  these  sec- 
tions are  a  part,  shall  take  effect  immediately.  It  follows, 
from  the  general  view  which  I  have  taken  of  the  power  of 
the  legislature  to  confer  a  more  absolute  power  of  local  legis- 
lation, that  if  the  29lBt  section,  instead  of  employing  the 
words  used  respecting  the  taking  dffect  of  these  sections,  had 
provided  that  it  should  be  a  condition  to  the  exercise  of  the 
power  conferred,  that  the  scheme  should  be  first  submitted 
to  the  electors  in  the  precise  form  in  which  it  was  submitted, 
and  that  it  might  be  exercised,  if  the  electors  should  approve 
of  the  plan,  and  not  otherwise,  the  case  would  have  been 
perfectly  plain,  and  the  judgment  we  gave  respecting  the 
Bome  bonds  would  have  been  a  precise  precedent  in  favor  of 
the  plaintiff.  The  act  would  have  been  no  more  obnoxious 
to  the  charge  that  the  legislature  had  abdicated  its  authority 
in  favor  of  the  voters  of  Rochester,  than  would  any  of  the 
numerous  acts  conferring  taxing  and  borrowing  powers  on 
cities,  villages,  towns  and  counties,  where  the  question  of  the 
exercise  of  the  power  is  to  be  contingent  upon  the  volition 
of  the  electors,  or  of  local  boards  or  councils.  The  )f  hole  of 
the  language  of  these  sections,  it  should  be  observed,  is  not 
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of  a  character  to  denote  that  the  existence  of  the  law  was  to 
depend  upon  the  vote.  The  form  in  which  the  will  of  the 
voters  was  to  be  expressed  looks  rather  td  the  expediency  of 
the  enterprise  than  to  the  establishment  of  the  sections  as 
law.  The  ballots  were  to  be  for  the  rail  roadj  and  against 
the  rail  road.  These  words,  though  not  precisely  expressive 
of  what  was  designed,  were  plainly  intended  to  indicate  the 
mind  of  the  voters  as  in  favor  of  or  against  the  scheme  of 
embarking  the  city  in  the  improvement,  in  the  manner  set 
forth  in  the  sections.  I  am  of  the  opinion  that  we  ought 
rather  to  regard  the  substance  and  intention  of  these  sections 
than  their  peculiar  phraseology.  If  it  can  not  be  denied-— 
and  I  am  sure  that  it  can  not — that  the  legislature  could 
confer  the  authority  in  question  upon  the  common  council  on 
condition  that  it  should  be  submitted  to  and  should  meet  the 
approbation  of  the  electors,  we  should  not  be  astute  to  find 
in  the  verbiage  made  use  of,  an  intention  to  do  an  illegal  and 
unconstitutional  act  If  upon  one  construction  of  that  lan- 
guage the  constitution  would  be  violated,  while  on  the  other 
construction  the  transaction  would  be  wholly  without  objec- 
tion,  and  the  substantial  object  intended  to  be  effected,  ac- 
cording to  either  interpretation,  would  be  the  same,  every 
principle  of  constitutional  interpretation  would  admonish  us 
to  adopt  the  legal  rather  than  the  unconstitutional  meaning. 
The  mandate  of  the  last  section  is  certainly  repugnant  to  the 
same  words  used  in  one  of  the  preceding  ones.  If  we  are 
to  settle  which  shall  prevail,  we  should  hold  to  those  which 
shall  accomplish  the  object  intended,  it  being  a  perfectly  legal 
one,  rather  than  those  which  shall  prostitute  that  intention, 
ut  res  magis  valeatquam  pereat  Hence  I  am  in  favor  of 
deciding  that  the  law  was  enacted  by  the  legislature,  and  not 
by  the  people  of  Bochester,  and  that  the  subscription  for  the 
stock  and  the  making  of  the  bonds  were  valid  acts. 

(2.)  The  oth'er  question  is  whether  the  contract  between 
the  parties  contains  provisions  not  warranted  by  the  statute, 
considering  it  to  be  a  valid  law.    The  provisions  of  the  act 
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necessary  to  be  considered  in  resolving  this  question,  are 
these :  The  common  conncil  were  authorized  to  exchange 
the  stock,  in  whole  or  in  part,  for  the  bonds,  and  in  the  event 
of  such  exchange  they  were  to  cancel  the  latter ;  they  were 
authorized  to  dispose  of  the  stock  to  any  one  who  would 
purchase  it /or  cash;  but  they  might  not  sell  it  for  less  than 
par,  except  at  public  sale,  of  which  notice  by  advertisement 
was  to  be  given,  and  if  it  should  be  sold,  the  proceeds  were  to 
be  strictly  applied  to  the  redemption  of  the  bonds.  As  to  the 
bonds,  the  directions  were  that  the  $300,000  might  be  bor- 
rowed for  a  term  not  exceeding  twenty  years,  at  a  rate  of  in- 
terest not  exceeding  seven  per  cent  per  annum,  and  corporate 
bonds  might  be  given  therefor ;  and  it  was  enacted  that  the 
common  council  might  ^dispose  of  such  bonds  to  such  persons 
or  corporations  as  they  shall  deem  most  advantageous  to  the 
city,  but  not  for  less  than  par.'  Prior  to  the  entering  into 
the  contract  between  the  titj  and  the  plaintiff,  the  former 
had  executed  bonds  to  the  amount  of  $100,000,  and  had 
disposed  of  the  same  for  a  premium  amounting  in  the  aggre- 
gate to  $4655.  The  contract  was  dated  March  2,  1853.  It 
recites  that  the  city  had  subscribed  for  aiid  obtained  the 
$300,000  worth  of  stock,  for  which  it  was  to  pay  that  amount, 
or  such  part  of  it  as  the  rail  road  company  ahould  require. 
By  its  terms  the  city  sells,  and  the  plaintiff  purchases,  the 
whole  of  the  stock  at  $300,000,  payable  $20,000  down,  and 
$2000  on  the  1st  day  of  January  in  each  year  thereafter  for 
twenty  years,  and  the  whole  residue  on  the  1st  day  of  Jan- 
uary, 1873,  with  interest  on  the  part  at  any  time  unpaid  at 
six  per  cent,  payable  semi-annually.  This  interest  was  to  be 
received  on  $100,000  from  January  1,  1853)  that  being  the 
date  of  the  $100,000  of  stock  sold,  and  on  the  residue  from 
the  time  the  city  should  be  required  to  pay  the  money  to  the 
rail  road  company  as  its  subscription  for  stock.  The  city 
was  to  issue  to  the  plaintiff  or  his  appointee  corporate  bonds 
to  the  amount  of  $180,000,  for  which  he  was'to  pay  thenx 
the  par  amount  in  money  as  they  should  be  issued.    The 
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plaintiff  was  to  have  paid  to  him  the  premium  realized  on 
the  $100,000  of  stock  which  had  been  sold  '^  so  that  the  sale/' 
as  the  contract  reads,  ''of  the  whole  amount  of  bonds  shall 
be,  when  taken  together,  a  sale  at  par/'  The  city  was  to  retain 
the  title  to  the  stock  and  the  scrip  issued  for  it,  and  to 
have  all. the  rights  of  stockholders,  but  the  plaintiff  ^as  to 
have  all  dividends  made  by  the  rail  road  company.  The 
plaintiff  was  entitled  to  anticipate  his  payments  upon  sur- 
rendering an  equal  amount  of  bonds,  and  might  then  call  for 
a  transfer  of  a  proportionate  amount  of  stock.  A  failure  by 
the  plaintiff  to  perform  in  any  respect  was,  at  the  election 
of  the  city,  to  involve  a  forfeiture  of  the  contract  and  all  pay- 
ments made  by  him.  The  bonds  issued  were,  and  those  to 
be  issued  were  to  be,  on  interest  at  the  rate  of  six  per  cent 
per  annum.  It  is  urged  in  the  first  place,  by  the  plaintiff's 
counsel,  that  the  sale  of  the  stock  was  on  credit  and  not  for 
cash  as  required  by  the  statute  ;  but  I  think  the  position  is 
satisfactorily  answered  by  the  suggestion  that  the  stock  was 
not  to  be  parted  with  until  the  money  was  paid.  Nothing 
depended  upon  the  personal  responsibility  of  the  purchaser. 
The  sale  was  in  one  sense  conditional  and  executory,  but 
when  executed  in  such  manner  as  to  divest  the  city  of  the 
title  to  the  stock,  it  was  to  be  paid  for  in  cash.  There  is 
nothing  in  the  act  forbidding  such  a  transaction.  The  inhi- 
bition to  sell  otherwise  than  for  cash  was  inserted  to  guard 
against  a  sale  upon  the  credit  of  any  person,  or  upon  any 
security  other  than  the  stock  itself.  As  long  as  the  city  re- 
tained the  stock  until  the  money  should  be  paid,  it  can  not  be 
said  that  they  sold  it  on  credit,  or  otherwise  than  for  cash. 
It  is  then  insisted  that  the  stock  and  the  bonds,  one  or  both 
of  them,  were  sold  at  less  than  par,  which  was  forbidden, 
except  as  to  the  stock  which  might  be  sold  at  a  discount  if  it 
should  be  subjected  to  a  public  sale.  But  the  sale  was  not 
a  public  one.  The  violation  of  these  provisions  is  inferred 
from  the  undertaking  of  the  city  to  allow  the  premium  which 
it  had  realized  on  the  first  sale.    As  to  the  bonds,  they  might 
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have  been  made  to  bear  an  interest  of  seven  per  cent  con- 
sistently with  the  act^  but  those  idold,  as  well  as*  those  which 
were  to  be  issued^  carried  but  six  per  cent  interest.  In  my 
opinion  the  intention  of  the  legislature  was  simply  to  limit 
the  interest  to  be  paid  by  the  city  to  seven  per  cent.  ^  This 
will  not  be 'exceeded  or  e<}ualed  by  the  amount  actually 
made.  Considered  simply  as  a  sale  of  the  $180,000  of  bonds, 
the  payment  of  the  $4655  would  not  bring  the  interest  upon 
the  money  to  be  paid  by  the  plaintiff  up  to  seven  per  cent  per 
annum,  if  the  bonds  should  be  made  to  run  until  the  closing 
up  of  the  affair  in  1873,  and  the  city  had  the  right  to  .deter- 
mine what  time  of  payment  should  be  inserted  in  them. 
The  difference  between  the  seven  per  cent  and  six  per  cent 
on  the  $180,000  would  absorb  the  premium  in  less  than 
three  years.  Supposing  the  prohibition  to  be  against  selling 
the  bonds  at  less  than  par,  at  whatever  rate  of  interest  they 
might  be  issued,  it  is  yet  doubtful  whether,  if,  taking  the 
sale  of  all  the  bonds  together,  the  rate  would  not  be  exceed^ 
ed,  (and  such  would  not  be  the  case  taking  the  whole 
$280,000  into  the  account,)  the  statute  would  be  violated. 
Without,  however,  placing  any  considerable  reliance  upon 
this  last  view,  I  am  of  opinion,  upon  the  whole,  that  the 
spirit  and  effect  of  the  act  was  not  violated. 

No  objection  can  be  made  to  the  price  at  which  the  stock 
was  contracted  to  be  sold.  The  plaintiff  was  to  pay  par 
/  and  interest  for  it,  and  although  it  was  connected  with  the 
agreement  to  sell  the  bonds,  the  paving  ever  to  the  plaintiff 
of  the  realized  premium  should  not  be  attributed  to  the 
depreciation  of  the  stock,  for  it  was,  in  terms,  made  a  part 
of  the  transaction  respecting  the  bonds,  and  the  circum- 
stances do  not  afford  any  occasion  for  transferring  that  feature 
of  the  contract  to  the  sale  of  the  stock,  if,  as  I  have  sup- 
posed, it  was  a  legitimate  portion  of  the  bargain  respecting 
the  bonds. 

I  am  in  favor  of  affirming  the  judgment  of  the  Supreme 
Court 
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HooEBOOM,  J.  read  an  opinion  in  favor  of  affirmance^  and 
Davies^  Wbioht  and  Mullik^  JJ.  concurred. 

Johnson^  J.  dissented.    Ikobaham^  J.  thought  the  stat* 
ute,  and  the  contract  entered  into  in  pursuance  of  it^  void. 

Selden,  J.  took  no  part  in  the  decision. 

Judgment  affirmed. 


William  Potteb,  receiver  of  the  Medina  Bank,  v.  The 

Mebchants'  Bank  of  Albany. 

The  cashier  of  a  hank  has  the  power  to  transmit  a  promlssoiy  note  to  another 
bank,  for  disoonat  and  ooUectlon,  and  to  transfer  the  title  thereto  to  the 
latter  hank. 

But  a  mere  derk,  acting  as  cashier  in  the  absence  of  that  officer,  has  no 
authority  to  transfer  any  of  the  notes  or  securities  of  the  bank,  unless 
such  authority  h^  been  giren  him  by  the  directors. 

The  cashier  can  not  clothe  si^  clerk  with  any  more  of  his  power  than  is 
necessary  to  enable  the  latter  to  carry  on  the  usual  and  ordinary  busineis 
of  the  bank. 

A  clerk  thus  intrusted  has  power  to  transmit  notes  owned  by  the  bank,  or 
held  by  it  for  coUeotion  and  payable  in  other  places,  or  at  other  banks,  to 
its  agents,  for  that  purpose;  to  indorse  such  paper  for  the  bank,  when 
necessary ;  and  to  rest  In  the  collecting  agents  such  title  as  is  necessary 
and  proper  to  accomplish  that  object.  But  he  has  no  power  to  transfer 
any  other  or  higher  title  thereto,  and  the  agents  will  not,  as  against  the 
bank,  acquire  any  lien  on  the  notes  for  any  balance  due  from  the  bank. 

The  demand  of  a  note  sent  to  a  bank,  as  agent,  for  ooUectton,  terminates  the 
agency,  and  a  reftisal  to  return  it  will  be  evidence  of  a  couTersion. 

The  pendency  of  the  action  in  which  an  order  appointing  a  reodyer  was 
made  may  be  proted  by  the  redtals  in  the  order. 

Jurisdiction  may  be  established,  prima  faoUj  by  redtals  in  the  record. 

The  Supreme  Court,  being  a  court  of  general  Jurisdiction,  has  by  statute 
Jurisdiction  to  appoint  receivers  in  cases  of  insolvent  corporations.  And 
when  an  order  is  made  appointing  sudi  an  officer,  the  presumption  is  that 
all  things  were  done  required  by  the  statute  to  be  done,  in  order  to  author- 
ise it  to  make  sudi  order. 

N.  T.  B.— 28.  41 
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In  an  action  for  the  conrereion  of  a  promiMory  note,  it  is  proper  to  instmcft 
the  jury  that  prima  faeU  the  damages  which  the  plaintiff  is  entitled  to 
recoYer  are  the  amount  which  the  maker  of  the  note  agreed  to  pay,  and 
interest  thereon. 

It  is  competent  for  the  defendant,  in  such  an  action,  to  prove  the  insolTency 
of  the  maker,  and  thereby  lessen  the  damages;  but  in  the  absence  of  any 
evidence  of  a  wsuat  of  ability  to  pay,  the  presumption  is  that  he  is  solvent, 
and  able  to  pay  the  note. 

The  proper  question  to  put  to  a  witness,  in  order  to  arrive  at  the  measure  of 
damages,  in  such  an  action,  is,  "  are  the  parties  to  the  note  solvent,  and 
able  to  pay  their  debts  V 

Appeal  from  a  jadgment  of  the  Supreme  Oourt  in  the  8th 
district.  The  action  was  brought  by  the  plaintiff  as  receiver 
of  the  Medina  Bank,  a  banking  association  duly  organized 
and  doing  business  at  Medina,  in  the  county  of  Orleans,  to 
recover  damages  for  the  converaion  of  a  promissory  note 
owned  by  the  bank,  made  by  John  B.  Weld,  for  the  sum  of 
$3000,  to  the  order  of  Beuben  8.  Castle,  payable  ninety 
days  from  date  at  the  Metropolitan  Bank,  New  York ;  and 
the  same  was  indorsed  by  said  Castle.  The  bote  was  dated 
the  16th  of  May,  1861.  The  facts  proved,  so  far  as  they  are 
necessary  to  an  understanding  of  the  case,  are  as  follows : 
For  some  ten  years  prior  to  the  1st  of  June,  1861,  the 
defendant  had  been  the  collecting  agent  for  the  Medina 
Bank,  to  which  notes  belonging  to  said  bank  were  sent  for 
collection,  and  the  same  were  credited  to  the  bank  on  the 
defendant's  books,  and  the  Medina  Bank  drew  upon  the 
defendant  from  time  to  time,  and  the  said  drafts  were  charged 
to  the  Medina  Bank. 

On  the  3d  of  June,  1861,  Timothy  Baker,  jun.  was  presi- 
dent, John  M.  Kennan  cashier,  and  C.  J.  Beach  clerk,  of  the 
'  Medina  Bank.  On  that  day  said  Beach,  in  the  absence  of 
the  president  and  cashier,  and  while  in  charge  of  the  bank 
pursuant  to  the  directions  of  the  cashier,  but  without  author- 
ity from  either  the  president  or  cashier  so  to  do,  inclosed  said 
bote  to  the  defendant  and  directed  it  to  be  placed  to  the 
credit  of  the  Medina  Bank.  Before  being  forwarded,  one 
Brown,  who  had  been  president  of  said  bank,  wrote  over  the 
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indorser's  name  the  words,  ''pay  to  the  Merchants'  Bank,  or 
or^er."  The  said  note  was  received  by  the  defendant,  but  the 
cashier  refused  to  enter  the  note  for  discount,  but  did  enter 
it  for  collection,  and  wrote  to  the  Medina  Bank  on  the  5th 
of  June,  informing  it  that  the  note  had  been  received  but 
was  not  indorsed  by  the  bank,  which  was  complained  of  as  a 
strange  proceeding,  and  demanding,  as  it  would  seem,  author- 
ity from  the  bank  to  treat  the  note  as  the  property  of  the 
bank.  No  authority  was  ever  given.  Notes  not  indorsed  by 
the  Medina  Bank  had  been  sent  to  the  defendant,  but  very 
seldom.  On  the  4th  of  June  the  Bank  of  Medina  stopped 
paying  deposits,  and  on  the  8th  stopped  paying  its  bills.  On 
the  10th  of  June  the  plaintiff  was  appointed  receiver.  Before 
the  commencement  of  this  action  the  plaintiff  demanded  said 
note  of  the  defendant,  and  the  same  was  refused,  on  the 
ground  that  the  Bank  of  Medina  was  indebted  to  the  defend- 
ant, and  that  the  defendant  had  a  lien  on  the  note  for  a 
balance  of  account  due  from  the  said  Medina  Bank  to  the 
defendant. 

Evidence  was  given,  on  the  trial,  tending  to  show  that  at 
the  time  when  the  said  Beach  sent  the  note  to  the  defendant. 
Brown,  who  filled  up  the  indorsement  on  said  note,  had  some 
interest  in  it,  and  that  he  had  requested  the  cashier  to  for- 
ward the  same  to  the  defendant,  who  refused ;  and  that  the 
note  was  sent  by  Beach  at  his  (Brown's)  request.  There 
was  a  verdict  for  the  plaintiff  for  the  amount  of  the  note  and 
interest.  Judgment  was  then  suspended,  and  the  motion  for 
a  new  trial  directed  to  be  heavd  in  the  first  instance  at  the 
general  term,  and  judgment  to  be  there  given.  The  general 
term  denied  the  motion  for  a  new  trial,  and  ordered  judgment 
for  the  plaintiff  on  the  verdict. 

Learned  dt  Oooh,  for  the  appellant. 

I.  It  is  important  to  observe  that  this  action  is  not 
brought  ou  the  ground  of  a  transfer  by  the  Medini^  Bftnk, 
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alleged  to  be  illegal,  on  account  of  insolvency.  If  snch  had 
been  the  gronnd,  the  action  wonld  hare  been  in  equity,  to 
set  aside  the  transfer ;  not  in  trover^  to  recover  the  value  of 
the  property.  No  such  issue  as  this  was  made  in  the  plead- 
ings, or  tried. at  the  circuit.  But  the  action  is  such  that 
(if  maintainable  at  all)  it  might  have  been  maintained  by 
the  Medina  Bank,  entirely  solvent. 

II.  The  judge  erred  in  refusing  to  nonsuit  the  plaintiff 
In  order  to  show  the  plaintiff's  title,  it  was  necessary  to  show 
the  pendency  of  the  action  in  which  he  was  alleged  to  have 
been  appointed.  No  evidence  was  given  under  the  all^ations 
of  fol.  6  of  the  complaint ;  but  only  under  those  of  foL  5 ; 
and  these  were  put  in  issue.  The  power  of  the  court  to  ap- 
point a  receiver  of  a  corporation  is  statutory.  (2  B.  8.  464^ 
m.  p. ;  Attorney  Oeneral  v.  Utioa  Ins.  Oo,j  2  John.  Ch.  371 ; 
Verplcmok  v.  Mercantile  In.  Cb.,  1  Edw.  84 ;  Ferris  v.  Strong ^ 
3  id.  127 ;  Bangs  v.  Mcintosh^  23  Barb.  598.)  Unless  an  ao- 
tioto  were  pcmding,  and  such  an  action  that  a  receiver  might 
be  therein  appointed,*  the  order  has  no  validity.  The  order  is 
not  a  record.  The  courts  can  not  regard  any  proceeding  as 
a  matter  of  record,  until  it  is  enrolled.  (CrosweU  v.  Byrnes^ 
9  John.  287 ;  McKnight  v.  Dunlop,  4  Barb.  36.)  The  red- 
tals  in  the  order  are  not  a  necessary  part  of  the  same,  and  have 
therefore  no  validity  as  evidence.  Becitals  in  a  surrogate's 
order  showing  jurisdiction  prove  nothing.  (Sibley  v.  Waffle^ 
16  N.  Y.  R.  180.)  To  prove  a  judgment  sl  judgment  record 
must  be  sho^\^,  and  not  Bimply  an  order  for  judgment. 
The  plaintiff  alleged  the  commencement  of  the  suit.  This 
was  a  material  fact  which  should  have  been  proved.  {OiUet 
y.  FairchUd,  4  Denio,  80.) 

.III.  The  judge  erred  in  refusing  to  admit  in  e^dence  the 
testimony  of  the'vritness,  Ist,  as  to  the  value  of  the  note; 
and  2d,  as  to  the  responsibility  of  the  maker  of  the  note. 
1.  It  would  have  been  proper  for  the  witness  to  state  what, 
in  hh  opinion,  the  note  was  worth.  The  question,  though 
in  form  asking  far  an  opinionj  really  asks  for  a/act    It 
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xeould  certainly  be  proper  to  ask  how  high  a  eertain  tree 
was ;  how  far  apart  two  persons  were  at  a  certain  time ;  how 
large  a  certain  piece  of  gronnd  was ;  how  heavy  a  certain 
package  was,  and  the  like.  Yet  the  answers  to  such  ques- 
tions (except  in  cases  of  actual  measurement)  must  be,  in 
one  sense,  opinions;  but  they  are  not  opinions  in  the  sense 
in  which  the  law  excludes  them.  These  are  questions  in 
which  the  witness  is  asked  for  mea8ureme^ts.  of  height, 
weight,  &c.  In  like  manner  he  may  be  asked  to  measure 
the  value  of  any  piece  of  property.  See  the  cases  thoroughly 
examined  in  Glarh  y.  Baird,  (9  N.  7.  Bep.  183,  186,  &c.) 
The  rule  is  universal,  without  any  exception  as  to  species  of 
property.  (  Van  Deuaen  v.  Toungy  29  Barb.  9, 29.)  In  this 
state  alone  it  has  been  applied  to  the  cases  of  services, 
(Lewis  V.  Trickey,  20  Barb.  387 ;)  of  a  stove,  {Smith  v.  Bia, 
22  id.  656 ;)  of  a  cow,  (Joy  v.  Hopkins,  5  Denio,  84 ;)  of  a 
horse,  (Sogers  v.  Ackermanj  22  Barb.  134 ;)  of  fruit  trees, 
(  WhUbech  v.  New  York  Central  B.  5.,  36  id,  644 ;)  of  a  litr 
erary  production,  (BcAcock  v.  Baymond,  2  Hilt  61 ;)  and 
of  land,  (Olark  v.  Baird,  swpra.)  Kor  is  there  any  reason 
why  the  cas^  of  a  note  should  be  an  exception.  '^A  whole 
volume  of  descriptive  testimony  would  not  be  so  likely  to 
guide  a  jury  to  a.  true  estimate  as  the  testimony  of  a  single 
witness  .speaking  his  judgment  as  to  the  value.''  (Cflark  v. 
Bairdy  supra.)  It  can  not  be  doubted  that  it  would  be 
proper  to  prove  by  the  opinion  of  a  competent  witness  the 
value  of  a  rail  road  bond ;  even  though  it  were  a  bond  never 
quoted  in  the  market.  It  would  be  impossible  to  prove  all 
the  numerous  facts  that  go  to  fix  that  value.  Indeed  aU 
that  might  be  proved,  for  example,  the  prosperity  of  the  . 
road,  the  integrity  of  its  officers,  and  the  like,  would  not 
inform  a  jury  what  was  the  value  of  the  bond.  But*  a  rail 
road  bond  is  only  a  chose  in  action,  like  this  note.  -2.  It 
would  have  been  also  proper  for  the  witness  to  give  his  opin- 
ion of  Castle's  pecuniary  responsibility.  It  would  be  impos- 
sible to  prove  responsibility,  or  the  want  of  it,  by  showing  in 
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detail  the  property  which  the  person  owned  and  the  debts 
which  he  owed.  A  man  is  often  known  to  be  responsible  by 
nnmerons  persons  who  could  not  specify  a  single  item  of  his 
property.  Evidence  was  admitted  in  this  case  on  behalf  of 
the  plaintiff  of  this  very  same  kind. 

IV.  His  honor  the  judge  erred  in  refusing  to  charge  as 
requested  by  propositions  9  and  10,  and  also  in  charging  that 
the  presumption  of  law  was  that  the  note  was  worth  its  face. 
1.  Presumptions  are  the  result  of  a  general  experience  of  a 
connection  between  certain  facts  or  things.  (1  Green.  Ev., 
§  33.)  The  question  is,  then,  when  a  note  is  past  due  and 
protested,  does  general  experience  show  that  it  will  probably 
be  paid  ?  Before  the  note  is  yet  payable,  the  presumption 
is  that  it  will  be  paid ;  because  experience  shows  that,  in  the 
great  majority  of  caste,  men  will  perform  their  contracts. 
But  when  the  note  is  past  due,  that  presumption  is  taken 
away  by  the  positive  fact  that  the  contract  has  been  broken. 
A  new  presumption  now  arises  directly  from  the  former,  viz. 
that  '{as  men  generally  perform  their  contracts,  unless  there 
be  a  good  reason  to  the  contrary,)  there  must  be,  in  this  case, 
either  a  defense  to  the  note,  or  an  inability  to  pay  it.  2.  Every 
one  knows  that  in  faiot  a  note  past  due,  is  not  worth  in  the 
market  nor  can  it  be  sold  for  its  face.  The  presumption  is 
that  it  will  not  be  paid ;  especially  when  payable  at  bank. 
Suppose  it  neariy  outlawed.  3.  A  failure  t6  meet  paper, 
payable  at  a  bank,  is  a  suspension  of  payment,  and  prima 
facie  evidence  of  insolvency.  (Broom  v.  Montgomery^  20 
N.  T.  Rep.  287 ;  Johnson  v.  Bloodgoody  1  John.  Cases,  55.) 
His  honor  the  judge  erred  in  refusing  so  to  charge,  and  in 
charging  that  the  presumption  was  that  the  parties  were 
responsible.  The  slightest  examination  of  the  testimony  will 
show  that  the  verdict  of  the  jury  was  greatly  increased  by 
this  charge. 

Y.  His  honor  the  judge  erred  in  reftising  to  charge  that 
the  teller  had  authority  to  send  the  note,  and  in  charging  that 
the  note  was  sent  without  authority.     1.  The  teller  kept  the 
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books ;-  had  the  combiDation  of  the  safe ;  was  left  in  charge 
by  the  cashier,  and  conducted  all  the  business-  of  the  bank, 
and  as  teller  he  sent  the  note.  A  part  of  the  business  of 
the  bank  was  sending  notes  to  the  defendant.  2.  A  third 
person  oan  not  be  affected  by  any  private  instructions  to  an 
agent.  The  principal  is  liable  for  acts  done  within  the  general 
scope  of  ther  agent's  authority.  (Munn  r.  Oomm.  Comp,y  15 
John.  44 ;  Tradesman's  Bank  v.  AstoVy  11  Wend.  87 ;  Story 
on  Agency,  §  443.)  3.  Suppose  that  the  cashier,  Eennan, 
contrary  to  the  directions  of  the  directors,  had  sent  the  note, 
it  can  not  be  doubted  that  this  would  have  been  a  valid  trans- 
action as  against  the  bank.  Now,  in  the  absence  of  the 
cashier,  the  duties  all  devolved  on  Beach ;  and  the  plaintiff 
can  not  insist  that,  in  the  performance  of  these  duties.  Beach 
violated  his  orders.  (Farmers^  Bank  ▼.  Butchers^  Bank,  16 
N.  T.  Bep.  125.) 

YI.  His  honor  the  judge  erred  in  refusing  to  charge  that 
the  act  of  the  teller  was  ratified,  as  requested.  The  Medina 
Bank  was  the  principal,  and  Beach  the  agent  The  note  was 
sent  June  3.  The  bank  was  notified  of  the  fact  June  6,  by 
the  defendant,  and  was  asked  to  write.  The  bank  never 
objected  to  the  sending  of  the  note.  When  the  principal, 
being  informed  of  the  act  of  the  agent,  does  not  object  within 
a  reasonable  time,  he  adopts  and  ratifies  the  act.  (2  Kent's 
Com.  616 ;  Story  on  Agency,  §  258 ;  New  Hope  Bridge  r. 
Phcenix  Bank,  3  Comst.  156,  166 ;  Armstrong  v.  Gilchrist, 
2  John.  Cas.  423 ;  Benedict  v.  Smith,  10  Paige,  126 ;  John- 
son V.  Jones,  4  Barb.  369.)  And  this  principle  applies, 
although  the  agent  has  disobeyed  his  instructions.  (Oaimes 
V.  Bleecker,  12  John.  300.)  Nor  is  any  consideration  neces- 
sary for  such  ratification.  (Comm,  Bank  v.  Warren,  15  N. 
Y.  Bep.  577.)  So  the  receipt  of  the  overdue  notes  is  a  ratifi- 
cation of  the  whole  transaction.  A  ratification  of  part  is  a 
confirmation  of  the  whole.  (Farmers^  Loan  Co.  r,  Wdl^ 
worth,  1  Oomst.  433.) 

YII.  His  honor  the  jud^  erred  in  charging  that  the  de- 
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fendant  was  not  a  bona  fide  holder,  and  in  refusing  to  charge 
the  contrary.  1.  The  question  arises  between  the  defendant 
and  the  Medina  Bank ;  not  between  the  defendant  and  creditors 
of  the  Medina  Bank.  (See  Point  I.)  No  parting  with  value 
is  therefore  necessary  to  make  a  bona  fide  holder.  2.  Beceiv- 
ing  for  collection  was  a  good  consideration,  and  made  the 
defendant  a  bona  fide  ^holder.  {Allen  v.  Merck.  Bank^  22 
Wend.  215;  Moni.  Co.  Bank  v.  Albany  City  Banhj  3  Seld. 
459 ;  Oomm.  Bank  y.  Union  Bank,  1  Kern.  203.)  3.  This 
note  was  receiyed  and.  entered  for  collection,  according  to 
previous  custonu  ' 

YIII.  The  defendant  had  a  lien  on  the  note  for  the  balance 
of  account.  1.  The  note  went  directly  from  the  possession 
of  the  Medina  Bank  to  the  possession  of  the  defendant  It 
was  sent  by  the  person  having  at  the  time  the  actual  and 
legal  custody  and  control  thereof.  2.  A  banker  has  a  lien  on 
all  paper  securities  which  come  into  his  hands^  for  his  general 
balance  against  a  customer.  (2  Kent's  Com.  641 ;  Davis  v. 
Bowsbee,  5  D.  &  £.  488;  Jourdaine  v.  Le/evrCy  1  Esp. 
Bep.  66 ;  Brandos  v.  Bametiy  12  Clark  &  Fin.  787 ;  Grant 
on  Banking,  [12  Law  UK]  283,  284,  288.)  3.  It  would  be 
&taX  to  all  bankijQg  business,  if  a  customer  could  deprive  the 
banker  of  this  lien  by  proof  that  the  remittance  of  the  secu- 
rity had  been  made  without  express  authority,  or  even  con- 
trary to  directions,  by  a  olerk  intrusted  with  the  transaction 
of  such  business. 

S.  E.  Chv/rchj  for  the  respondent. 

MuiiLiN,  J.  The  Bank  of  Medina  owned  the  note  in 
question,  and  in  order  tiiat  the  defendant  may  retain  it  from 
its  lawful  owner,  it  must  ^>pear  that  the  defendant  obtained 
it  bona  fide  before  maturity,  in  the  regular  course  of  business, 
and  for  value  paid,  or  that  said  note  was  transferred  to  it  by 
the  Bank  of  Medina,  with  the  intention  of  transferring  to  the 
defendant  the  title  thereto. 

It  is  not  pretended  that  the  defendant  has  paid  value  for 
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the  note,  or  that  it  is  entitled  to  be  considered  as  the  bona 
fide  holder  of  commercial  paper. 

All  questions,  therefore,  as  to  the  presumed  or  implied 
authority  of  the  officers  of  the  Bank  of  Medina,  which  usually 
arise  between  banks  and  the  h(ma  fide  holders  of  securities 
of  the  bank  for  holders,  and  which  such  officers  have  trans- 
ferred or  created  in  violation  of  their  duty  to  the  bank,  are 
out  of  this  case.  And  the  inquiry  is  as  to  the  actual  power 
which  the  officer  had  in  this  case  to  transfer  to  the  defendant 
this  note,  and  thereby  pledge  the  same  as  security  for  the 
debt  of  the  bank. 

The  indorsement  to  the  defendant  was  made  by  Brown, 
who  was  not  at  the  time  an  officer  of  the  bank,  and  although 
he  had  been,  yet  the  defendant's  cashier  knew  he  was  an  officer 
no  longer.  So  far  then  as  the  handwriting  in  which  the 
indorsement  was  made  could  affect  tl^e  question,  the  defend- . 
ant  knew  it  was  not  indorsed  by  any  of  the  then  officers  of 
the  bank. 

The  note  was  transmitted  by  Beach,  who  was  a  mere  clerk, 
in  the  absence  of  the  cashier  of  the  bank.  He  was  at  the 
time  of  the  transmission  of  the  note  acting  as  cashier,  and 
clothed  for  the  time  with  the  powers  of  that  officer,  so  far 
forth  as  the  business  of  the  bank  demanded  the  services  of 
that  officer.  Story,  J.  in  Wilde  v.  The  Pasaamaquody 
Banky  (3  Monroe,  505,)  discusses  the  power  of  the  cashier 
as  follows :  '^  The  cashier  of  a  bank  is,  virtute  officii^  generally 
intrusted  with  the  notes,  securities  and  other  funds  of  the 
bank,  and  is  held  out  to  the  world  by  the  bank  as  its  general 
agent  in  the  negotiation,  management  and  disposal  of  them. 
Prima  fadej  then,  he  must  be  deemed  to  have  authority  to 
transfer  and  indorse  negotiable  securities  held  by  the  bank 
for  its  use  and  in  its  behalf.  No  special  authority  for  this 
purpose  need  be  proved.  If  any  bank  chooses  to  depart  from 
this  general  course  of  business,  it  is  certainly  at  liberty  to 
do  so,  but  in  such  case  it  is  incumbent  on  the  bank  to  show 
that  it  has  interposed  a  restriction,  and  that  such  restriction 
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is  known  to  them  with  whom  it  is  in  the  habit  of  doing  basi- 
ness/'  It  can  not  be  doubted  bat  that  the  cashier  had  the 
power  to  transmit  the  note  in  question  to  the  defendant  for 
discount  and  collection^  and  to  transfer  the  title  thereto  to 
the  defendant.  This  would  have  been  within  the  general 
scope  of  his  authority  as  defined  by  Justice  Stobt,  and  in 
accordance  with  the  practice  of  the  bank  for  two  years. 

But  although  such  was  the  power  of  the  cashier,  it  does  not 
follow  that  Beach  while  acting  for  the  cashier  had  the  same 
power.  Beach  as  clerk  had  no  authority  to  transfer  any  of 
the  notes  or  securities  of  the  bank.  The  directors  had  con- 
ferred  on  him  no  such  power,  and  the  cashier  could  not  clothe 
him  with  any  more  of  his  power  than  was  necessary  to  enable 
the  latter  to  carry  on  the  usual  and  ordinary  business  of  the 
bank.  Beach,  in  the  absence  of  the  cashier,  had  authority, 
undoubtedly,  to  pay  checks,  receive  payment  of  notes  and 
surrender  them  to  the  persons  entitled,  and,  in  a  word,  to  do 
whatever  was  necessary  and  proper  to  be  done  in  the  ordinary 
course  of  business. 

I  do  not  doubt  but  that  Beach  had  power  to  transmit  notes 
owned  by  the  bank,  or  held  by  it  for  collection,  and  payaNe 
in  other  places,  or  at  other  banks,  to  its  agents  for  that  pur- 
pose, and  as,  in  order  to  do  so,  it  becomes  necessary  to  indorse 
the  paper  for  the  bank,  he  had  power  to  make  such  indorse- 
ment. But  he  had  no  power  to  pledge  its  securities,  unless 
they  become  pledged  by  the  mere  act  of  transmitting  for 
collection. 

It  seems  to  me  that  Beach  had  the  power  to  send  forward 
this  note  for  collection,  and  that  the  defendant  legally  ac- 
quired possession  of  it  for  that  purpose. 

The  cashier  had  refused  to  send  forward  this  note  to  the 
defendant.  Whether  Beach  knew  of  this  refusal  does  not 
appear,  and  we  must  assume  that  he  did  not.  This  refusal 
by  the  cashier  shows  that  it  was  not  the  intention  of  the 
bank  to  transfer  the  note  to  the  defendant,  and  Beach's  au- 
thority was  therefore  limited  to  the  making  of  such  transfer 
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of  the  note  as  the  intereBts  of  the  bank  required  to  be  made. 
He  could  transmit  it  for  collection^  but  could  not  otherwise 
transfer  or  dispose  of  it. 

It  is  said  that  the  defendant  received  the  note  in  the  usual 
course  of  business  without  notice  of  any  want  of  authority 
on  the  part  of  the  officer  transmitting  it  to  transfer  it,  and 
that  they  must  be  considered  bona  fide  holders  for  value.  I 
have  already  said  that  the  defendant  is  not  a  hona  fide  holder 
for  value,  and  it  must  rest  its  defense  on  the  right  acquired, 
if  any,  by  possession  of  a  note  acquired  through  an  officer  of 
the  bank  in  the  same  manner  in  which  for  two  years  pasl  it 
had  acquired  title  to  notes  from  the  Bank  of  Medina.  But 
it  was  competent  for  the  Bank  of  Medina  at  any  time  to 
cease  to  transmit  to  the  defendant  paper  for  discount  or  col- 
lection, and  when  it  did  so,  the  defendant  could  not  legally 
acquire  any  title  to  or  interest  in  the  notes  of  that  bank,  un- 
less through  third  persons. 

The  Bank  of  Medina  did  not  transmit  this  note ;  nor  did 
it  assent  to  any  transfer  of  it  to  the  defendant.  The  act  of 
Beach  was  wholly  without  authority  and  in  favor  of  the 
bank  if  it  was  intended  to  do  more  than  transmit  the  note 
for  collection. 

Again,  the  defendant  must  have  known  that  the  act  of 
Beach,  so  far  as  it  was  claimed  to  amount  to. a  pledge  of  the 
note,  was  unauthorized.  Although  notes  had  been  sent  to 
the  defendant  indorsed  as  this  one  was,  yet  it  was  so  seldom 
done  that  the  cashier  could  recall  no  instance  of  the  kind, 
and  knowing  that  mere  possession  of  the  note  thus  indorsed 
might  not  enable  the  defendant  to  hold  it  as  against  the 
bank,  application  was  made  for  the  indorsement  of  the  bank, 
or  evidence  of  a  transfer  by  it  to  the  defendant.  This  request 
was  never  complied  with.  The  Bank  of  Medina,  therefore, 
never  authorized  the  transfer  to  the  defendant,  nor  ratified  it. 
It  is  true  the  bank  did  not  repudiate  the  act  of  Beach.  But 
it  was  not  called  on  to  do  so,  and  its  silence  has  not  in  any 
manner  prejudiced  the  defendant. 
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I  am  of  the  opinion,  therefore,  that  Beach  had  the  power 
to  transmit  the  note  to  the  defendant  for  collection,  and  to 
vest  in  it  snch  title  as  was  necessary  and  proper  to  enable  it 
to  accomplish  that  object,  bat  he  did  not  have  power  to 
transfer  any  other  or  higher  title  thereto;  and  that  the* dec 
fendant  did  not,  as  against  the  plaintiff,  acquire  any  lien  on 
said  note  for  any  balance  due  from  the  Bank  of  Medina. 

If  I  am  right  on  this  proposition,  it  becomes  unnecessary 
to  discuss  the  question  whether  a  bank  acquires  a  lien  on  the 
securities  in  its  possession  belonging  to  a  customer,  fen-  any 
balance  which  may  be  due  to  it  on  account. 

The  defendant,  after  it  acquired  possession  of  the  note, 
held  it  as  the  agent  of  the  Bank  of  Medina  for  the  purposes 
of  collection,  and  as  the  demand  was  made  before  matu- 
rity of  the  note  there  is  no  ground  for  claiming  that  a  title 
to  it  passed  to  the  defendant.  The  demand  terminated  the 
agency,  and  the  refusal  was  evidence  of  a  conversion. 

I  do  not  deem  it  necessary  to  inquire  what  effect,  if  any, 
the  pending  insolvency  of  the  bank  had  on  the  right  of  the 
officers  of  the  Bank  of  Medina  to  transfer  this  note  to  the 
defendant,  to  apply  on  the  balance  due  from  it  to  the  defend- 
ant, if  there  was  an  intention  to  transfer  it ;  because  there  is 
no  finding  in  the  case  whether,  at  the  time  of  the  transfer, 
insolvency  was  contemplated  or  even  conjectured. 

After  the  plaintiff  closed  his  evidence  the  defendant  moiied 
for  a  nonsuit,  on  the  grounds :  1st.  That  the  pendency  of  an 
action  in  favor  of  Horton  against  the, Medina  Bank,  in  which 
the  order  for  the  appointment  of  a  receiver  purported  to  be 
made,  was  not  proved ;  and  2d.  That  there  was  no  evidence 
of  the  value  of  the  note. 

The  only  evidence  in  relation  to  the  appointment  of  the 
receiver  was  a  copy  of  the  order  of  appointment,  and  the  giv- 
ing of  a  bond  in  conformity  thereto.  The  pendency  of  the 
action  was  not  proved,  except  by  recital  in  the  order,  and 
the  objection  is  that  a  fact  material  to  jurisdiction  can  not, 
in  a  case  like  this,  be  proved  by  recital  in  an  order  or  record, 
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bat  mast  be  proved  aliunde.  It  is  arged  that  the  power  to 
appoint  reoeiyers  in  cases  of  insolvent  corporations  is  given 
by  statute^  and  the  mode  of  procaring  the  appointment 
is  fally  and  particalarly  prescribed ;  and  althoagh  th^  Sa- 
pfeme  Coart  is  one  of  general  jarisdiction,  yet  in  the  exercise 
of  powers  thas  specifically  conferred  there  is  no  presamption 
of  jurisdiction  in  its  favor ;  and  in  such  cases  it  stands  on 
the  same  footing  with  an  inferior  coart.  Bat  it  was  held  by 
this  court  in  Bangs  v.  Duckinfieldj  (18  N.  Y.  Bep.  592,) 
that  the  Supreme  Court  in  the  appointment  of  a  receiver,  un- 
der §  36  (2  B.  S.  463)  of  proceedings  against  corporations  in 
equity,  is  a  court  of  general  jurisdictipn,  and  not  as  exercising 
a  special  statutory  power.  The  question  then  is,  could  the 
pendency  of  the  action  in  which  the  order  appointing  the 
receiver  was  made  be  proved  by  the  recitals  in  the  order  ? 
It  can  not  be  denied'  that  the  pendency  of  the  action,  after 
personal  service  of  the  summons  and  complaint,  and  the  ap- 
pearance by  the  corporation  on  the  motion,  are  fully  recited. 
There  is  a  great  diversity  of  opinion  on  the  question; 
nevertheless  I  apprehend  the  weight  of  authority  is  in  favor 
of  the  doctrine  that  jurisdiction  may  be  established  "prima 
fadt  by  recitals  in  the  record.  In  2  Cowen  &  Hill's  Notes, 
1016,  the  authors  say :  In  New  York  we  may  safely  consider 
these  jurisdictional  recitals  as  jprtma  facie  evidence ;  and 
they^ite  in  support  of  the  proposition  Barber  v.  Winalow, 
(12  Wend.  102,)  in  which  Justice  Nelson,  delivering  the 
opinion  of  the  Supreme  Court,  adopts  the  ruling  in  Jenks  v. 
StebbinSy  (11  John.  224.)  These  were  cases  of  insolvents' 
discharges,  and  the  recitals  were  in  the  record  of  an  inferior 
jurisdiction.  If  recitals  are  evidence  of  the  performance  of 
acts  necessary  to  be  done  to  confer  jurisdiction  in  one  court, 
and  for  one  purpose,  they  must  be  for  all.  There  can  not 
be  one  rule  of  evidence  for  the  superior  and  another  for  infe- 
rior courts.  In  addition  to  the  cases  cited  supra  from  our 
own  reports,  the  following  cases  may  be  referred  to :  Shum- 
way  V.  StUwell,  (4  Cowen,  292 ;)  6  Wend.  447 ;  Starbuck 
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V.  Murray,  (5  jd.  148 ;)  Borden  v.  Fitch,  (15  John.  141.) 
The  cases  in  the  courts  of  other  states  are  collected  in  the 
notes  to  Mills  v.  Duryea  and  McElmoyle  v.  Cohen,  (2  Am 
Lead.  Cas.  719  and  seq.)  and  it  T^ill  be  found  that  the  courts 
agree  that  a  recital  in  the  record,  of  appearance  or  of  service 
of  process,  is  evidence  of  the  fact  recited,  and  they  differ  only 
as  to  whether  the  fact  recital  is  conclusive  or  only  prima 
facie.    Our  courts  hold  the  recital  prima  facie  only. 

The  case  of  Sibley  v.  Waffle,  (16  N.  Y.  Rep.  180,)  is  ap- 
parently in  conflict  with  the  cases  above  referred  to.  In  that 
case  the  plaintiff  sued  in  ejectment,  to  recover  four  acres  of 
land  purchased  by  him  at  a  sale  made  by  the  administrator 
.  of  one  Dusenbury,  under  an  order  of  the  sun^ogate  of  Mon- 
roe county.  It  appeared,  on  the  trial,  that  the  widow  and 
all  the  heirs  ezoept  two  resided  in  the  county  of  Mouroe ; 
the  absent  ones  resided  in  Ohio.  The  order  of  sale  recited 
the  due  publication  of  the  order,  and  that  the  administrator 
had  done  all  that  was  required  by  the  statute  to  be  done. 
But  it  also  appeared,  that  the  order  of  the  surrogate  requir- 
ing the  heirs  and  next  of  kin  to  appear  was  not  published  ia 
the  state  paper  for  the  number  of  weeks  required  by  the  stat- 
ute, to  constitute  a  valid  service  on  the  absent  heirs,  and  this 
court  held  the  recital  of  due  publication  did  not  show  juris- 
diction in  the  surrogate  to  make  the  order  of  sale.  The 
learned  judge  who  delivered  the  opinion  of  the  court  did  not 
refer  to  the  CMes  cited,  nor  profess  to  overrule  them  or  the 
.  principle  established  by  them,  and  hence  I  conclude  that  all 
this  court  intended  to  decide  was  that  the  recital  of  due  pub- 
lication did  not  overcome  the  proof  that  the  order  to  show 
cause  was  published  only  five  instead  of  six  weeks  as  required 
by  the  statute.  If  such  was  the  view  of  the  court,  then, 
although  full  effect  had  been  given  to  the  recital,  yet  as  it 
was  only  prima  facie,  it  was  overcome  by  direct  evidence 
that  jurisdiction  was  not  acquired  by  the  surrogate. 

Whether  a  recital  of  a  jurisdictional  fact  in  a  record  is 
or  is  not  evidence  of  such  fact,  I  am  of  the  opinion  that  in 
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the  absence  of  any  recital  the  law  presumes  that  the  court 
had  jurisdiction  to  make  the  order  in  question.  The  court 
making  it  is  a  court  of  general  jurisdiction,  and  it  had  by 
statute  jurisdiction  to  appoint  receivers  in  dases  of  insolvent 
'corporations ;  and  when  an  order  is  made  appointing  such 
officer,  the  presumption  is  that  all  things  were  done  required 
by  the  statute  to  be  done  in  order  to  authorize  it  to  make 
such  order.  This  conclusion  seems  to  follow  necessarily 
from  the  decision  in  the  case  of  Bangs  v.  Duckenfield,  cited 
aupra^  that  in  appointing  a  receiver  in  such  cases  the  Supreme 
Court  acts  as  a  court  of  general  jurisdiction,  and  not  as  exer- 
cising a  special  statutory  power.  ' 

The  instruction  to  the  jury  that  prima  facie  the  damages 
which  the  plaintiff  was  entitled  to  recover  were  the  amount 
which  the  maker  of  the  note  agreed  to  pay  and  interest 
thereon,  was  correct.  This  is  held  to  be  the  measure  of 
damages,  in  2  Philips'  £v.,  Oowen  &  Hill's  ed.  228 ;  2  Par- 
sons on  Contracts,  471 ;  Decker  v.  MaihewSj  (2  Kern.  324 ;) 
Sedgwick  on  Damages,  513 ;  Paine  v.  Pritchardj  (12  Eng. 
Com.  Law  Bep.  261.) 

It  was  competent  for  the  defendant  to  prove  the  insolvency 
of  the  maker,  and  thereby  lessen  the  damages ;  but  in  the 
absence  of  any  evidence  of  the  want  of  ability  to  pay,  the 
presumption  is  that  he  is  solvent  and  able  to  pay  the  note. 
{Walrod  v.  Ball,  9  Barb.  271.) 

It  was  insisted,  on  the  trial,  that  the  proper  question  to 
put  to  the  witness  in  order  to  arrive  at  the  measure  of  dam- 
ages was,  what  was  the  value  of  the  note  ?  and  the  ground 
on  which  the  right  to  put  the  question  rests  is,  that  such  is 
the  inquiry  in  all  other  cases  where  the  value  of  property  is 
sought  to  be  recovered.  The  general  rule  is  that  the  value 
of  property  must  be  ascertained  by  answers  to  the  direct 
questions  as  to  its  value.  And  the  reason  is  that  persons 
are  examined  who  know  its  value,  and  can  speak  from  theif 
own  personal  knowledge  in  reldtion  thereto.  But  this  rule 
can  not  apply  to  choses  in  action;  they  have  no  intrinsic 
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value,  as  a  horse  or  an  acre  of  land  has.  Their  value  de- 
pends on  the  pecuniary  condition  of  the  parties  liable  thereon. 
And  hence,  in  such  cases,  the  direct  and  proper  inquiry  would 
be,  are  the  parties  to  a  bill  or  note,  or  other  chose  in  action, 
solvent  and  able  to  pay  their  debts  ?  But  as  the  law  pre- 
sumes that  fact,  in  favor  of  the  plaintiff,  it  is  not  necessary 
for  him  to  prove  it ;  and  the  burthen  is  therefore  cast  upon 
the  defendant  to  disprove  it. 

I  am  of  the  opinion  that  the  rulings  on  the  trial  were  right, 
and  that  the  judgment  should  be  aflKrmed,  with  costs. 

Dbnio,  Ch.  J.  concurred  upon  the  point  respecting  the 
value  of  the  note ;  but  was  for  reversal  on  the  single  ground 
of  receiving  in  evidence  the  final  order  for  appointment  of 
receiver  without  proof  of  the  preliminary  proceedings. 

Inorahah,  J.  concurred,  except  upon  the  point  respecting 
the  value  of  the  note. 

Selden,  J.  The  only  evidence  which  was  produced  by 
the  plaintiff  to  show  his  title  as  receiver,  was  the  order  ap- 
pointing him  receiver,  made  at  a  special  term  of  the  Supreme 
Court,  and  the  execution  and  filing  of  a  bond  in  pursuance 
of  the  terms  of  the  order.  It  is  insisted  that  this  is  not 
sufficient,  without  additional  proof  showing  the  pendency  of 
the  action  in  which  ithe  order  was  made.  Such  further  proof 
was  not  necessary.  The  appointment  of  a  receiver  was  within 
the  jurisdiction  of  the  court ;  and  where  an  order  is  made  by 
a  superior  court  which  it  has  power  to  make  under  any  cir- 
cumstances, ^^all  jurisdictional  steps  and  matters  of  regular- 
ity are  to  be  presumed."  {The  People  v.  Nevine^  1  Hill,  154^ 
159 ;  Foot  V.  Stevens y  17  Wend.  483.)  In  making  such  ap- 
pointment the  court  acts  as  one  of  general  jurisdiction,  and 
not  under  a  special  statutory  power.  {Bangs  v.  Duckinfiddy 
18  N.  Y.  Rep.  592.)  The  evidence,  therefore,  whether  con- 
clusive or  not,  was  at  least  prima  facie  sufficient  to  establish 
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the  plaintiff's  title.  "Nothing  shall  be  intended  to  be  out 
of  the  jurisdiction  of  a  superior  oourt,  but  what  ezpresslj 
appears  to  be  so ;  nor  within  the  jurisdiction  of  an  inferior 
court  but  what  is  expressly  alleged  to  be  so/'  {Peacock  y. 
BeU,  1  Saund.  74.) 

The  teller  of  the  Medina  Bank  had  no  authority  to  trans- 
mit the  note  of  Weld  to  the  Merchants'  Bank,  and  the  latter 
bank  refused  to  accept  it  on  the  terms  on  which  it  was  trans- 
mitted. There  was  thus  a  double  defect  in  the  defendant's 
claim  of  title ;  and  the  refusal  of  the  defendant  to  surrender 
the  note  on  the  demand  of  the  plaintiff,  amounted  to  a  con- 
rersiou  of  it.  The  right  of  the  plaintiff  to  recover  was 
therefore  unquestionable.  The  only  real  controreny  between 
the  parties  related  to  the  amount  of  damages. 

There  was  no  error  in  the  charge  of  the  judge,  or  in  his 
refusal  to  charge  as  requested.  But  on  the  triaJ,  a  witness, 
after  testifying  that  he  was  acquainted  with  the  parties  to 
the  note,  and  showing  a  somewhat  intimate  knowledge  of 
their  pecuniary  condition,  was  asked  by  the  defendant's  counsel 
what,  in  his  opinion,  the  note  in  question  was  worth.  This 
question  was  excluded,  and  the  defendant's  couDsel  excepted. 
In  this  respect  I  think  the  court  erred.  As  a  general  rule,  un- 
doubtedly, witnesses,  other  than  experts,  are  required  to  tes- 
tify to  facts,  and  not  to  give  opinions ;  but  in  determining 
the  value  of  property,  the  well  established  rule  in  this  state 
is  otherwise ;  and  I  am  unable  to  see  any  valid  reason  for 
making  an  exception  in  regard  to  the  value  of  choses  in  ac- 
tion. It  may  be  said  that  the  witness  can  state  the  facts 
which  go  to  determine  the  value,  and  that  the  jury  will  then 
be  as  capable  of  judging  of  the  value  as  the  witness.  If  the 
witness  could  state  with  perfect  accuracy  all  the  circumstances 
which  constitute  the  basis  of  his  own  judgment,  this  position 
would  be  correct ;  but  the  impossibility  of  doing  this  has 
caused  the  adoption  of  the  practice  of  allowing  the  witness 
to  give  his  opinion  upon  questions  of  value,  along  with  the 
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reasons,  as  far  as  he  is  able  to  give  them,  upon  which  such 
opinion  rests.  The  argument  in  favor  of  confining  the  witness 
to  the  facts,  and  leaving  the  jury  alone  to  deduce  the  conclu- 
sion, as  to  value,  would  apply  with  as  much  force  to  many 
of  the  cases  where  opinions  are  allowed  as  to  the  present 
case.  (Clark  v.  Baird,  9  N.  T.  Bep.  183.)  For  this  error 
I  think  a  new  trial  should  be  granted. 

The  other  question  addressed  to  the  same  witness,  calling 
for  his  opinion  in  regard  to  the  solvency  of  one  of  the  parties 
to  the  note,  was  properly  rejected.  The  question  relating  to 
the  solvency  of  the  maker,  and  that  as  to  the  value  of  the 
note,  are  by  no  means  identical.  There  are  many  circum- 
stances under  which  a  note  may  have  some  value,  although 
the  maker  be  insolvent.  The  distinction  between  the  two 
questions  is  not  very  broad,  but  that  relating  to  solvency  was 
not  within  the  exception  to  the  rule  that  opinions  are  not 
evidence,  which  is  established  in  regard  to  the  value  of  prop- 
erty, ^nd  I  am  not  disposed  to  extend  that  exception  to  cases 
not  clearly  within  it. 

HoQEBOOM,  Dayies,  Wbiqht  and  Johnson,  JJ.,  were  in 
favor  of  affirmance. 

Judgment  affirmed* 
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An  attachment  can  be  issued  against  a  non-resident  of  the  state  only  where 
an  actidn  for  the  recovery  of  money  is  depending. 

The  mere  issuing  of  a  summons  is  not  the  commencement  of  an  action,  for 
general  purposes.  Until  it  is  served,  in  case  of  a  non-resident,  so  as  to  gire 
the  court  Jurisdiction  of  the  person  of  the  defendant,  no  attachment  against 
his  property  can  be  issued. 

In  all  actions,  except  those  enumerated  in  sections  128  and  124  of  the  code, 
where  there  is  only  a  single  defendant,  he  must,  to  give  the  Superior  Court 
of  the  dty  of  New  York  Jurisdiction,  reside  in  the  city,  or  be  served  with 
the  summons  therein. 

Where  process  has  been  set  aside  for  irregularity,  it  will  afford  no  Justifica- 
tion to  the  party  at  whose  instance  it  was  issued,  for  acts  done  under  it. 

A  process  being  void,  the  party  who  sets  it  in  motion,  and  all  persons  aiding 
and  assisting  him,  are  j^rtoia  faeis  trespassers,  for  seizing  property  under  it. 

Acts  which  an  officer  might  Justify  under  process  actually  void  but  regular 
and  apparently  valid  on  Its  face,  will  be  trespasses  as  against  the  party. 

The  moment  process  is  set  aside  for  irregularity,  the  party  becomes  a  tres- 
paser  ab  initio;  and  the  return  of  the  property  will  only  go  in  mitigation 
of  danuiges.  ^  It  is  no  answer  in  bar  of  an  action  for  the  wrong. 

The  officer,  in  such  a  case,  is  the  agent  or  servant  of  the  party  in  whose 
favor  the  process  is  issued,  and  the  party  is  liable  for  any  iigury  to  the 
goods,  caused  by  his  negligent  or  careless  acts  while  such  goods  are  in  his 
possession. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme 
Ooart  The  complaint  alleged  the  illegal  seizure  by  the 
original  defendant,  Moffat,  of  two  casks  of  certain  valuable 
lamps  called  oleostatic  lamps,  being  fifty-eight  in  number, 
under  pretense  of  an  attachment  in  favor  of  one  Cole,  against 
the  property  of  the  plaintiff.*  It  admitted  that  all  the  lamps 
except  one  had  been  returned  to  the  plaintiff  under  certain 
proceedings  in  the  Superior  Court  of  the  city  of  New  York, 
but  it  alleged  that  when  returned  they  were  in  a  damaged 
state,  having  been  injured  afler  the  taking.  The  answer  set 
up  an  attachment  in  favor  of  Cole  against  the  plaintiff,  and  it 
denied  that  the  lamps  sustained  any  injury  before  their  re- 
turn to  the  plaintiff.    It  appeared  on  the  trial  that  the 
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plaintiff  resided  in  the  city  of  Philadelphia,  and  that  on  the 
3d  of  May^  1849,  Calvin  L.  Cole  applied,  on  affidavit,  to 
Thomas  J.  Oaklet,  Chief  Justice  of  the  Superior  Court,  for 
a  warrant  of  attachment  against  the  property  of  the  plain- 
tiff. The  affidavit  of  Cole  stated  that  the  plaintiff  was  not 
a  resident  of  this  state,  hut  a  resident  of  Philadelphia,  in  the 
state  of  Pennsylvania,  *and  was  indebted  to  the  defendant  in 
the  sum  of  $450  for  the  rent  of  certain  premises  in  Broad- 
way, New  York,  and  added,  ^^and  deponent  has  commenced 
an  action  for  the  recovery  of  said  sum  of  money,  a  summons 
has  been  issued  therein.'^  The  Chief  Justice  accordingly 
issued  a  warrant  reciting  the  affidavit,  and  directing  the 
sheriff  of  the  city  and  county  of  New  York  to  attach  and 
safely  keep  all  the  property  of  the  plaintiff  in  the  present 
action,  which  was  within  the  city  and  county  of  New  York. 
It  appeared  that  under  this  precept  a  deputy  sheriff  had 
seized  and  takeii  possession  of  the  two  casks  of  lamps,  the 
taking  having  been  directed  by  Moffat,  the  original  defend- 
ant in  this  action,  who  acted  in  behalf  Cole  and  the  alleged 
creditors.  It  further  appeared  that  on  the  7th  of  November, 
1849,  the  plaintiff  Kerr  caused  a  motion  to  be  made  in  the 
Superior  Court  to  set  aside  the  attachment  and  require  the 
sheriff  to  return  the  property  to  the  said  plaintiff.  On  this 
motion  an  order  was  made  setting  aside  the  attachment. 
The  case  is  reported  in  2  Sandf.  Sup.  Ct.  Bep.  p.  660.  Long 
afterwards  the  sheriff  returned  the  casks  of  lamps,  except 
one  of  the  lamps^  to  the  plaintiff,  and  they  were  thenceforth 
kept  in  a  store  under  his  direction.  The  plaintiff's  evidence 
showed  that  while  in  thie  hands  of  the  deputy  sheriff^  the 
lamps  had  been  taken  out  of  the  casks  and  put  back  into 
them,  in  doing  which  they  had  been  considerably  dam- 
aged. There  was  some  contradictory  evidence  on  the  subject 
of  the  damage.  At  the  close  of  the  plaintiff's  evidence  the 
defendant's  counsel  moved  for  a  nonsuit,  on  the  ground  that 
the  defendant  was  not  .in  any  event  responsible  for  the  injury 
to  the  lamps;  and  he  excepted  to  the  refusal  of  the  judg9 
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to  grant  the  motion.  At  the  close  of  the  case  he  desired 
the  jurj  to  be  chfirged  that  the  defendant  Moffat  was  not 
responsible  for  any  damage  to  the  property  in  question  caused 
by  or  resulting  from  the  n^ligence  of  the  sheriff;  that  the 
damage  was  too  remote^  and  that  Moffat,  if  liable  at  all^ 
was  only  liable  for  the  taking  of  the  property.  The  judge 
declined  to  so  charge,  but  on  the  other  hand  he  charged  that 
if  the  jury  found  that  the  plaintiff  was  the  owner  of  the 
property,  and  that  it  was  taken  and  removed  by  the  sheriff 
by  the  direction  of  Moffat,  the  plaintiff  was  entitled  to  re^ 
cover  for  the  injury  done  to  it  between  the  removal  and  the 
return  of  it  to  the  plaintiff.  The  defendant's  counsel  excepted 
to  the  several  rulings  against  him,  and  to  the  charge.  The 
verdict  was  for  the  plaintiff  for  $483  damages.  After  an 
affirmance  at  the  general  term,  the  original  defendant,  Moffat, 
brought  this  appeal.  During  its  pendency  he  died,  and  the 
present  defendant,  his  executor,  was  substituted  in  his  place. 
The  case  was  submitted  on  printed  briefs. 

4 

J.  E.  BurrtU,  for  the  appellant 

I.  In  seizing  the  property,  the  sheriff  acted  in  his  official 
capacity  as  an. officer  of  the  law,  and  not  as  the  private  agent 
of  the  defendant,  and  the  attachment  was  a  full  protection 
to  him.  (Savacool  v.  Boughton,  5  Wend.  170 ;  Parker  v. 
WcUrody  16  id.  518 ;  Webber  v.  Oay,  24  id.  485 ;  ParaoM 
V.  Lloyd,  3  Wils.  34;  1  Archb.  Nisi  Prius,  366;  2  id.  507, 
509.) 

II.  As  soon  as  the  property  was  taken  by  the  sheriff,  it 
was  in  the  custody  of  the  law,  and  beyond  the  reach  and 
control  of  the  defendant,  and  he  is  not  liable  for  the  injuries 
thereafter  sustained  by  it.  1.  In  retaining  the  custody  of 
the  property,  the  sheriff  acted  in  his  official  capacity,  and 
not  as  the  private  agent  of  the  defendant.  2.  The  complaint 
charges  that  the  damage  complained  of  resulted  from  a  viola- 
tion and  neglect  of  duty  on  the  part  of  the  sheriff,  in  not 
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taking  proper  care  of  the  property  after  it  had  been  seized 
and  taken  possession  of  by  him.  3.  There  is  no  proof  that 
the  defendant  had  any  control  over  the  property  after  it  had 
passed  into  the  hands  of  the  sheriff,  or  that  he  in  any  man« 
ner  interfered  therewith.  (Cases  under  Point  I ;  Jenner  v. 
JoUiffy  9  John.  383.) 

III.  The  defendant's  liability  in  respect  to  the  property 
arose  from  having  put  the  sheriff  in  motion,  by  the  delivery 
of  the  attachment  to  him  for  execution,  and  all  that  was 
done  by  the  sheriff,  at  the  instigation  or  by  the  direction  of 
the  defendant,  was  the  seizure  of  the  property,  and  the  de- 
fendant's liability  must  be  limited  to  the  damages  resulting 
from  the  natural  and  proximate  consequences  of  such  act. 
(2  Greenl.  Ev.  §  256 ;  Armstrong  v.  Perc^y  5  Wend.  635-8 ; 
Grain  v.  Petrie,  6  Hill,  524.) 

lY.  This  action  is  not  brought  to  recover  damages /or '^Ac 
original  tahing,  but  for  the  damages  arising  from  injuries  to 
the  property  occasioned  by  the  want  of  that  care  and  dili- 
gence in  respect  to  the  custody  of  the  property,  which  the 
sheriff  was  properly  and  legally  bound  to  exercise.  And  the 
rule  of  damages  is  not  necessarily  the  same  as  in  an  action 
of  trespass  for  the  original  taking. 

Y.  Regarding  the  sheriff  as  the  agent  of  the  def^dant, 
still  the  only  authority  presumed  by  the  law  to  have  been 
conferred  upon  him,  is  an  authority  to  do  all  lawful  acts 
belonging  to  his  employment.  (Story  on  Agency,  §  308 ; 
Foster  v.  Essex  Banky  17  Mass.  479 ;  Oray  v.  Portland  Banhy 
3  id.  264.) 

YI.  The  evidence  did  not  establish  that  the  attachment 
was  void  or  irregular,  or  that  it  had  been  set  aside  on  either 
of  those  grounds ;  but,  on  the  contrary,  it  appears  that  the 
attachment  was  legally  and  rightfully  issued,  and  non  constat 
that  it  was  not  set  aside  on  giving  the  undertaking  required 
by  law.  (Newberry  v.  Zee,  3  Hill,  626,  7 ;  Code,  §§  229, 
240.) 
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YII.  The  attachment  was  valid  and  effectual^  and  justified 
the  taking  and  detention  of  the  property.    (Oode^  §§  227-229.) 

John  G.  Dimmickj  for  the  respondent. 

I.  The  attachment  nnder  which  the  property  in  question 
was  taken  was  unauthorized  and  without  jurisdiction  on  the 
part  of  the  court  or  officers  issuing  it,  as  Kerr,  the  defendant 
in  the  attachment,  was  not  a  resident  of  this  state,  and  had 
not  been  served  with  a  summons  in  the  action  in  the  Superior 
Court  when  the  attachment  was  issued.  All  persons  con- 
cerned in  the  taking  of  the  property  were,  therefore,  tres- 
passers.    {Fiaher  v«  Curtis,  2  Sandf.  Sup.  Court  Bep.  660.) 

II.  If  the  attachment  had  been  regular  in  the  first  instance, 
yet  having  been  set  aside  by  the  court,  it  can  not  be  any  pro- 
tection to  the  defendant  MofiFat,  and  he  stands  before  the 
court  as  though  he  had  taken  the  goods  without  any  process 
whatever ;  for  a  process  set  aside  by  the  court  is  as  no  process. 
{Chapman  v.  Dyetty  11  Wend.  31.) 

III.  The  defendant  Moffat  being  one  of  the  original  tres- 
passers concerned  in  taking  the  property,  is  liable  to  the  plain- 
tiff for  all  damages  sustained  by  the  plaintiff  in  consequence 
of  the  wrongful  taking  of  his  property  on  returning  the  same 
in  an  injured  condition.  1.  By  taking  the  property  Moffat 
became  liable  to  the  plaintiff  for  the  full  value  of  the  property. 
2.  This  amount  of  damages  may  be  mitigated  by  showing 
that  the  plaintiff  subsequently  repossessed  himself  of  the 
property :  the  benefit  the  plaintiff  derived  thereby  depending 
upon  the  condition  of  the  property  when  returned,  will  be 
deducted  from  the  full  value  he  would  otherwise  recover. 
(Voaburgh  v.  Wdahyll  John.  175;  Hanmer  v.  Wilsey,  17 
Wend.  91.) 

lY.  The  action  we  have  brought  is  the  substitute  for  tro- 
ver or  trespass  before  the  code,  and  there  can  be  no  doubt 
that  before  the  code  Moffat  was  liable  to  us  in  trovdt  or  tres- 
pass  for  these  goods,  and  in  that  action  the  plaintiff  would 
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recover  the  whole  value  of  the  goods,  subject  to  the  right  of 
the  defense  to  show  iu  diminution  of  damages  a  return  of  the 
property.  If  the  property,  when  returned,  was  injured  to 
half  its  value,  the  plaintiff's  damages  would  be  diminished  one 
half,  and  the  residue  he  would  be  entitled  to  recover.  (See 
cases  above  cited  under  third  point.) 

Dbkio,  Oh.  J.  The  warrant  of  attachment  was  undoubt- 
edly void.  It  could  only  be  issued  where  an  action  was 
depending.  The  authority  to  grant  it  against  a  non-resident 
of  tl^e  state  is  given  only  '^  in  an  action  for  the  recovery  of 
money  against  a  dtfendant  who  is  not  a  resident  of  the  state." 
{[Code,  §  227.)  The  mere  issuing  of  a  summons  is  not  the 
commencement  of  an  action  for  general  purposes,  (§  99.) 
Besides,  the  Superior  Court  had  not  jurisdiction  of  the 
action  attempted  to  be  commenced.  In  certain  actions  enu* 
merated  in  §§  123  and  124  of  the  code,  that  court  has  juris- 
diction, without  regard  to  the  defendant's  residence,  when 
the  caupe  of  action  shall  have  arisen  in  th^  city ;  but  an 
action  on  contract,  for  the  recovery  of  money,  is  not  among 
those  there  enumerated.  In  all  other  actions  where  there  is 
only  i|  single  defendant  he  must,  to  give  the  court  jurisdic- 
tion, reside  in  the  city  or  be  served  with  the  summons  there- 
in, (§  33.)  Moreover  where  process  has  been  set  aside  for 
irregularity,  the  party  at  whose  instance  it  was  issued  can 
not  justify  under  it,  though  probably  the  officer  may.  (Ohap- 
man  v.  Dyetty  11  Wend.  31.)  The  position  mainly  insisted 
on  by  the  counsel  for  the  defendant  is,  that  if  the  seizure 
were  considered  to  be  illegal  and  an  act  of  trespass  on  the 
pairt  of  the  defendant,  still  the  injury  to  the  property  by  the 
negligence  of  the  sheriff's  officer  was  not  chargeable  to  the 
defendant,  but  only  to  the  sheriff.  By  procuring  the  pro- 
cess and  placing  it  in  the  hands  of  the  officer,  the  defend- 
ant, it  is  urged,  became  responsible  only  for  conduct  on  the 
pairt  of  the  officer  which  he  would  have  had  a  right  to  pur- 
sue if  tke  procesa  had  been  valid.    He  did  not  direct  or 
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countenance  the  culpable  negligence  and  misconduct  by  which 
the  property  was  injured,  but  only  the  seizure  of  it  and  the 
keeping  of  it  securely  and  carefully.  If  he  had  only  done 
this,  the  property  would  have  been  returned  to  the  plaintiff 
in  the  same  state  it  was  in  when  seised ;  the  damc^es  would 
have  been  nominal.  In  this  action  it  is  contended  no  recov- 
ery except  as  to  the  missing  lamp,  could  be  had,  because  it 
is  brought  to  recover  for  the  injury,  and  not  for  the  seizure. 
This  argument  overlooks  the  legal  nature  ci  the  action.  It 
was  in  substance  an  action  for  trespass  de  bonis  asportatia, 
with  an  admission  not  usually  inserted  in  the  plaintiff's 
pleading  in  such  an  action,  or  at  all  necessary,  that  the  tre^ 
passer  had  returned  the  property,  and  a  qut^lification  annex- 
ed to  that  concession,  that  it  was  returned  in  a  damaged 
condition.  If  the  same  facts  had  appeared  in  evidence  with- 
out having  been  set  out  in  the  complaint,  the  return  would 
have  gone  in  mitigation  of  damages,  to  a  certain  extent,  but 
in  a  degree  less  by  the  amount  of  injury  they  had  sustained 
by  the  sheriff's  negligence.  (Vosbargh  v.  Welch y  11  John. 
175;  Hanmer  v.  Wilcox^  17  Wend.  91.)  The  circum- 
stance that  the  plaintiff  had  unnecessarily  inserted  a  state- 
ment of  the  mitigating  fact  in  his  complaint  was  of  no 
legal  consequence.  The  process  being  void,  the  party  who 
set  it  in  motion,  and  all  persons  aiding  and  assisting  him, 
were  prima  facie  trespassers.  If,  though  void  as  respects 
the  party,  it  were  yet  r^ular  and  apparently  valid  on  its  face, 
it  might  protect  the  officer  against  an  action,  on  the  principle 
of  Savacool  v.  Boughton,  (5  Wend.  170 ;)  but  this  protec- 
tion, being  extended  to  the  officer  upon  motives  of  policy, 
would  not  at  all  aid  the  party.  Acts  which  the  officer  might 
justify,  would  be  trespasses  against  the  party.  There  is  no 
principle  with  which  I  am"  acquainted  which  can  shield  the 
defendant  from  the  damages  which  the  plaintiff  has  sustained 
by  his  wrongful  act  in  causing  this  property  to  be  seized 
under  a  void  warrant  of  attachment.  Hence  I  am  in  favor 
of  affirming  the  judgment  appealed  from. 
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Johnson^  J.  The  attachment  under  which  the  goods  in 
question  were  taken  and  held  by  the  sh^ff,  was  set  aside  by 
the  Superior  Court  of  the  city  of  New' York  for  irregularity. 
I  incline  to  the  opinion  that  the  attachment  was  a  nullity  on 
account  of  the  court,  out  of  which  it  was  issued,  having  no 
authority  to  issue  such  a  process.  But  I  have  not  examined 
that  question,  because,  conceding  it  to  have  been  issued  by 
proper  authority  in  respect  to  jurisdiction,  still  it  having  been 
set  aside  as  irregular,  it  afforded  no  justification  afterwards 
for  acts  previously  done  under  it,  to  the  party  in  whose  favor 
it  was  issued.  If  issued  by  competent  authority,  and  regular 
upon  its  face,  it  might  afford  protection  to  the  officer  for  his 
acts  previously  done  under  it,  but  none  whatever  to  the 
party.  As  to  him,  it  was  then,  as  though  no  process  what- 
ever had  been  issued,  and  the  goods  had  been  taken  and 
detained  by  his  order  without  any  process.  (Chapman  v. 
Dyetty  11  Wend.  31 ;  Smith  v.  Shata,  12  John.  257 ;  Hay- 
den  V.  Shady  11  Mass.  Rep.  500;  Codington  v.  Lloyd, 
8  Adol.  &  Ell.  449 ;  Parsons  v.  Lloyd,  2  Black.  845.)  The 
moment  it  was  set  aside,  the  party  became  a  trespasser  ab 
initio. 

The  return  of  the  property  in  such  a  case  only  goes  in 
mitigation  of  damages.  It  is  no  answer  in  bar  of  the  action 
for  the  wrong.  (Hanmer  v.  Wilsey,  17  Wend.  91.)  The 
officer  in  such  a  case  is  the  agent  or  servant  of  the  party  in 
whose  favor  the  process  is  issued,  and  the  party  is  clearly 
liable  for  any  injury  to  the  goods  caused  by  his  negligent  or 
careless  acts  while  such  goods  are  in  his  possession. 

The  judgment  should  therefore  be  affirmed. 

All  the  Judges  concurred. 

Judgment  affirmed. 
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Susannah  B.  Young^  AdmimBtratrix^  &c.,  v.  James  H. 

Bbush  and  others,  Executors,  &c. 

Where  a  testator,  by  his  wiU,  left  personal  property  in  this  state,  and  real 
estate  in  New  Jersey  to  B.  his  executor,  in  trust  for  G.  for  life,  and  then  to 
be  sold,  which  will  was  proved  in  this  state;  jBaitf,  that  B.  could  not  prop- 
erly protect  the  property,  or  make  a  good  title  to  it  on  the  sale,  unless  the 
will  was  duly  proTed  and  established  in  the  state  where  the  property  was 
situated.  That  it  was  therefore  a  matter  of  necessity  that  the  will  should 
be  proTed  in  New  Jersey ;  and  that  the  executor,  on  accounting  as  trustee, 
was  entitled  to  be  allowed  the  costs  of  the  probate  in  that  state. 

iMtf,  «{io,  that  the  decrees  of  the  appropriate  courts  in  New  Jersey,  directing  the 
costs  of  the  proceedings  there  to  be  paid  by  the  trusted  out  of  the  estate  of 
the  testator,  afforded  him  warrant  and  protection  for  making  such  payment ; 

4 

and  that  after  a  considerable  lapse  of  time  his  personal  representatiyes 
ought  not  to  be  called  upon  to  furnish  any  other  eyidence  of  the  necessity  of 
such  payment. 

Appeal  from  a  judgment  of  the  Supreme  Court.  Cath- 
arine C.  Youngs  by  her  will,  left  certain  personal  property  in 
the  city  of  New  York,  and  certain  real  property  in  New 
Jersey,  to  David  Brush,  as  executor,  in  trust  for  her  son, 
George  Young,  during  his  life,  with  certain  limitations  over. 
The  will  was  proved  before  the  surrogate  of  the  city  and 
county  of  New  York,  who  set  aside  the  limitations  over. 
Some  questions  were  raised,  upon  the  probate,  as  to  the  resi* 
deuce  of  Mrs.  Young.  The  will  was  subsequently  proved  in 
the  state  of  New  Jersey.  After  the  death  of  David  Brush, 
the  executor,  and  of  George  Young,  the  cestui  que  trusty 
Catharine  B.  Young,  who  was  the  administratrix  with  the 
will  annexed  of  Mrs.  Young,  brought  this  action  against  the 
personal  representatives  of  David  Brush,  to  compel  an  ac- 
counting, and  for  payment  of  the  sum  found  due  to  her. 

The  action  was  referred,  and  the  referee  reported  $5,179.29 
due  from  the  defendants.  On  the  accounting  the  referee  re- 
fused to  allow  the  items  of  the  expenses  of  the  probate  in 
New  Jersey,  and  the  costs  of  this  action,  and  also  charged  the 


H 


ggg  ToxTNa  V.  Bbubb.  [Ct  of  Ap. 

Argtunent  for  Appellants. 

executors  with  interest.  From  the  judgment  entered  on  the 
referee's  decision  the  defendants  appealed  to  the  general  term 
of  the  Supreme  Court,  who  corrected  the  judgment  so  far  as 
the  item  of  interest  was  concerned,  but  affirmed  the  rest. 
(38  Barb.  294.)  From  that  decision  the  defendants  appealed 
to  this  court. 

Gharlea  H.  Smithy  for  the  appellants. 

I.  The  facts  that  it  would  depend  on  the  then,  if  not  now, 
doubtful  question  of  domicil  whether  this  probate  would  be 
conclusive  when  the  executor,  after  the  death  of  Q-eorge 
Young,  should  be  required  to  account;  that  the  ques- 
tion of  undue  influence,  on  which  the  disputed  portions  of 
the  will  depended,  was  one  which  could  not  be  safely  left  to 
be  investigated  at  the  happening  of  the  uncertain  event  of 
George  Young's  death ;  that  four  counsel  were  employed  by 
the  contestants  who  litigated  both  in  New  York  and  New 
Jersey  at  great  expense  and  with  great  vigor;  that  these 
counsel  did  not  raise  the  point  of  domicil,  that  the  New 
Jersey  courts  established  the  will,  so  that  it  stood  confirmed 
in  New  Jersey  and  set  aside  in  New  York ;  that  those  courts, 
by  their  decrees,  allowed  these  very  expenses ;  and,  above  all, 
the  fact  that  there  is  no  evidence  impeaching  the  good  faith 
and  prudence  of  the  executor,  and  that  for  twenty-three 
years  no  complaint  was  made  ot  improper  use  of  the  funds 
of  the  estate  in  litigation,  make  a  question  of  reasonable  and 
probable  cause,  which  is  a  question  of  law,  and  upon  which 
it  should  be  held  that  the  executor  was  entitled  to  his  reason- 
able expenses,  (Story's  Equity,  §  65,)  of  proving  the  will  in 
New  Jersey.  {Bulkeley  v.  KeteltaSy  2  Seld.  384 ;  S.  C.  on 
new  trial,  2  Duer,  273;  Besaon  v.  Southard^  6  Seld.  236, 
240 ;  Vedder  v.  Fellows,  20  N.  Y.  Rep.  126 ;  Spencer  v.  Bank 
of  Salina,  3  Hill,  520 ;  Small  v.  Smithy  1  Den.  583 ;  Steves 
V.  Oswego,  dtc.  R,  jB.,  18  N.  Y.  Rep.  422.) 

II.  The  case  is  properly  framed  to  present  this  question  as 
a  matter  of  law.     The  evidence  set  out  shows  a  clear  case  of 
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probable  cause  which  a  court  wonld  have  been  bound,  if  it 
had  been  a  jury  trial,  not  to  leave  to  the  jury,  bat  to  decide 
as  matter  of  law.  (PrtUt  v.  Foote,  6  Seld.  463-5 ;  Spencer 
V.  BaUou,  18  N.  Y.  Rep.  327-338 ;  Brotan  v.  Penfieldy  24 
How.  Pr.  64.)  The  expenses  are  disallowed  in  bulk.  They 
were  not  disallowed  as  being  unreasonable  in  amount,  and 
the  account  shows  the  rejected  items  included  all  the  New 
Jersey  expenses. 

III.  The  question  of  domicil  had  nothing  at  all  to  do  with 
the  case,  further  than  it  bore  upon  the  question  of  probable 
cause,  for  proving  the  will  in  New  Jersey. 

IV.  The  executor  was  made  a  trustee  of  the  real  and  per* 
sonal  on  the  same  trusts  as  to  both.  After  the  death  of 
George  the  realty  was  to  be  sold  and  distributed  with  the 
personalty  as  one  fund  and  to  the  same  purpose.  Expenses 
of  proving  a  will  of  real  and  personal  estate  are  chargeable 
in  the  first  instance,  and  as  far  as  the  executor  is  concerned, 
on  the  J)ersonalty,  especially  where  the  beneficiaries  are  the 
same  persons,  and  the  realty  is  unproductive  and  not  to  be 
sold  until  the  death  of  a  person,  for  whose  use  it  is  given  for 
Ufa  If  there  are  any  equities  between  the  distributees  as  to 
who  shall  pay  these  expenses,  those  are  to  be  determined 
when  the  distribution  shall  take  place.  (MeHck  v.  Mesick, 
7  Barb.  S.  C.  B.,  120,  124, 5.) 

y.  Non  constatj  but  by  the  law  of  New  Jersey  it  was 
necessary  to  prove  the  will  there.  It  was  for  the  plaintiff  to 
prove  what  that  law  was. 

y I.  The  decision  of  the  New  Jersey  courts  was  not  only 
material,  but  conclusive  on  the  question  of  the  expenses. 
Those  courts  had  jurisdiction,  and  the  ce^ma  qui  trust  were 
either  parties  or  represented  by <  the  executor,  and  no  fraud 
is  alleged. 

Marshall  8.  Bidwelt^  for  the  respondent. 

I.  There  was  no  dispute  as  to  the  amount  received  by 
David  Brush.    The  liability  of  the  defendants  as  executors 
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to  account  to  the  plaintiff  fctr  this  amount  was  clearly  estab* 
lished. 

II.  They  claim  to  he  allowed  certain  charges  and  pay- 
ments. The  onus  as  to  those  was  on  them.  If  they  did 
not  establish  them — if  it  was  even  doubtful — the  referee 
could  not  allow  them. 

III.  The  referee  allowed  to  the  defendants  as  much  as  they 
were  entitled  to.  Indeed,  he  granted  to  them  considerably 
more  than  he  should  have  done.  (Code.  §§  307, 308 ;  3  Code 
R.  21,  192;  4  How.  Pr.  252;  5  id.  153;  WUlcox  v.  Smith, 
26  Barb.  316,  329,  330.) 

IV.  The  probate,  granted  by  the  surrogate  of  New  York, 
was  conclusive  on  all  parties.  1.  Brush,  the  executor,  not 
only  was  a  party  to  the  proceeding,  but  he  himself  made  the 
application  and  obtained  letters  testamentary.  It  is,  in  the 
courts  of  this  state,  absolutely  conclusive  on  all  the  parties. 
2.  There  was  no  personal  property  in  New  Jersey.  There  is 
no  proof  of  any,  and  it  appears,  affirmatively,  that  there  was 
not  any.     3.  Mrs.  Young  wcu  not  domiciled  in  New  Jersey. 

y.  There  was  not  competent  or  sufficient  evidence  of  the 
proceedings  in  New  Jersey.  The  papers  produced  purported 
to  be  copies  of  only  part  of  the  proceedings  in  the  court. 
The  whole  should  have  been  produced.  (2  Cow.  &  Hill, 
1059.) 

YI.  These  proceedings  were  binding  only  on  those  persons 
who  were  parties  to  them.  The  plaintiff,  although  a  child 
of  the  testatrix,  does  not  appear  to  have  been  a  party. 

VII.  The  proceedings  in  New  Jersey  were  instituted  in  re- 
lation to  the  real  estate  owned  there.  The  expenses  of  these 
proceedings  could  not  have  been  charged  upon  the  personal 
property  in  this  state,  even  if  all  persons  interested  had  been 
parties  in  such  proceedings.  It  was  manifest  that  this  was 
the  understanding  of  all  parties,  or  that  there  was  some  ar- 
rangement or  compromise  in  relation  to  them ;  as  it  appears 
from  the  accounts  that  none  of  the  other  parties  received  any 
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thing  from  the  estate  on  account  of  their  costs,  although  they 
were  as  much  entitled  to  them  as  David  Brush  was  to  his 
costs  and  expenses.  It  is  evident  that  subsequent  to  the 
proceedings  in  New  Jersej,  the  parties  had  settled  the  mat- 
ter  bj  compromise  and  agreement. 

YIII.  His  claim  was  barred  by  the  lapse  of  time,  both  by 
the  statute  of  limitations,  and  by  the  general  principles  of 
equity  jurisprudence.  If  he  intended  to  claim  them,  he 
should  have  presented  his  accounts  to  the  surrogate  in  due 
season,  and  had  them  allowed.  (Treat  v.  Fortuncy  2  Bradf. 
116 ;  Dayton  on  Surrogates,  394, 3d  ed. ;  Laws  of  1837, 531^ 
ch.  460,  §  37.) 

Dayibs,  J.  There  is  no  allegation  that  the  payments  dis- 
allowed by  the  referee  were  not  made  in  good  faith  by  the 
executor  and  trustee,  and  I  am  at  a  loss  to  perceive  any  sub- 
stantial reason  why  they  should  not  be  allowed.  It  is  to  be 
borne  in  mind  that  the  complaint  in  this  action  is  in  the  nature 
of  a  proceeding  in  equity,  to  call  upon  the  executor  and  trus- 
tee for  an  account  and  transfer,  and  to  deliver  over  to  the 
administratrix,  with  the  will  annexed,  all  the  estate  of  the 
deceased.  It  is  not  a  proceeding  before  the  surrogate  to  call 
him  to  account  as  executor  solely ;  and  therefore  it  is  that 
all  the  just  and  equitable  payments  made  by  the  executor 
and  trustee,  in  the  management  of  the  estate  while  under 
his  control,  are  proper  matters  to  be  now  disposed  of  and 
adjudicated. 

It  is  quite  clear  to  my  mind  that  the  executor  and  trustee 
but  performed  a  duty  incumbent  upon  him,  in  seeking  to 
establish  the  will  in  New  Jersey.  There  was  real  estate 
which  passed  by  the  will,  and  which  by  its  provisions  was 
vested  in  the  executor  as  a  trustee.  'On  the  death  of  the 
cestui  que  vie  it  was  to  be  sold  by  him,  and  the  proceeds  dis- 
tributed according  to  the  terms  of  the  wiU.  He  could  not 
properly  protect  the  property,  or  make  a  good  title  to  it  on 
such  sale,  unless  the  will  was  duly  proved  and  established  in 
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the  state  where  the  land  was  sitaated.  It  became  a  matter 
of  necessity,  therefore,  that  the  will  should  be  proved  in  New 
Jersey ;  and  when  the  representatives  of  the  executor  and 
trustee  were  called  upon  in  equity  to  account  for  the  estate 
of  the  decedent  received  by  their  testator,  all  the  payments 
made  by  him,  and  expenses  legitimately  incurred  by  him,  in 
establishing  his  title  to  the  estate,  so  confided  to  him,  they 
were  entitled  to  be  credited  with  such  payments.  It  is  thought 
to  be  well  settled  that  a  trustee,  while  acting  under  a  general 
trust,  is  entitled  to  be  allowed  for  all  disbursements  for  taxes, 
repairs,  salaries,  insurances,  and  for  all  other  charges  and 
expenses  which  he  in  good  faith  thinks  proper  to  pay.  (7 
Ves.  480;  3  Buss.  448;  2  John.  Oh.  14;  Id.  619.) 

There  can  be  no  doubt  that  costs  incurred  by  the  trustee 
in  protecting  the  estate  confided  to  his  care,  and  paid  by  him, 
should  be  reimbursed  to-  him  out  of  the  estate.  In  the  pres- 
ent case,  I  think  the  decrees  of  the  courts  in  New  Jersey  di- 
recting the  costs  of  the  proceedings  there  to  be  paid  by  the 
trustee  out  of  the  estate  of  the  decedent,  afforded  him  war- 
rant and  protection  for  making  such  payment ;  and  it  was 
error  in  the  learned  referee  not  to  have  allowed  such  pay- 
ment to  his  representatives.  They  ought  not  to  be  called 
upon,  after  this  great  lapse  of  time,  to  furnish  any  other  evi- 
dence of  the  necessity  of  such  payment. 

I  think  the  items  should  have  been  allowed,  and  the  referee 
having  found  that  they  were  in  fact  paid  at  the  dates,  and 
for  the  purpose  specified,  the  total  amount  thereof  should  be 
deducted  from  the  amount  of  the  judgment  in  this  action. 
They  are  enumerated  in  the  referee's  report. 

A  new  trial  should  be  ordered. 

BosEKBAHS,  J.  Catherine  C.  Young,  by  her  wiD,  not  only 
appointed  David  Brush  bar  executor,  but  devised  to  him  cer- 
tain real  estate,  and  all  her  personal  property  in  trust,  to 
receive  the  rents,  issues,  and  profits  of  tiie  real  estate,  and  the 
interest  of  the  personal  property,  and  pay  the  same,  except* 
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ing  the  taxea  and  necessary  repairs  of  the  real  estate,  to 
George  Young,  the  son  of  the  testatrix,  during  his  totural 
life.  The  real  and  personal  estate  of  the  testatrix  was  thus 
made  the  subject  of  one  and  the  same  trust  by  the  will,  and 
the  title  of  both  kinds  of  property  was  deyolved  upon  the 
trustee  for  the  purpose  of  the  trust.  The  will  contains  no 
directions  as  to  the  particular  fund  out  of  which  the  reason- 
able expenses  of  the  trustee  incurred  in  relation  to  any  por- 
tion of  the  property,  which  is  the.  subject  of  the  trust, 
shall  be  paid ;  and  it  is  difficult  to  understand  upon  what 
principle  it  can  be  claimed,  that  such  expenses  shall  be 
charged  to  the  particular  kind  of  property,  in  the  manage- 
ment of  which  the  expenses  were  incurred.  The  general  rule 
is,  that  trust  property  shall  reimburse  a  trustee  for  all  his 
charges  and  expenses  properly  incurred  in .  the  execntioB  of 
the  trust,  (  Worrall  v.  Har/ordj  8  Yes.  8,)  and  such  charges 
and  expenses  constitute  a  charge  or  lien  on  the  trust-estate 
in  favor  of  the  trustee,  and  he  is  not  to  be  oompelled  to  part 
with  the  legal  estate  until  his^  claim  is  discharged.  (8  Yes, 
supra ;  Hill  on  Trustees,  567,  570.)  In  the  case  of  The 
Attorney  General  v.  The  Mayor  of  Norwich^  (2  M.  &  0 
B.,  406,  424,)  Lord  Cottenham  stated  it  to  be  quite  clear 
according  to  the  rule  which  applied  to  all  cases  of  trust,  that 
if  necessary  expenses  are  incurred  in  the  execution  of  a  trust 
or  in  the  performanoe  of  duties  thrown  on  any  parties,  and 
arising  out  of  the  situation  in  which  they  were  placed,  such 
parties  are  entitled,  without  any  express  proTision  for  that 
purposi),  to  make  the  payments  required  to  meet  iliose  expen^ 
ses  out  of  the  fund  in  their  hands  belonging  to  the  trust ; 
and  he  said  such  was  the  rule  of  courts  of  equity  and  at 
common  law.  This  language  implies  that  the  trustee  has  the 
whole  trust  fund  to  which  he  may  resort  for  the  reimburse- 
ment of  his  reasonable  expenses  incurred  in  the  aceention  of 
the  trust.  Where  there  is  nodiing  in  the  instrument  creattng 
the  UtiBt,  limiting  the  trustees  to  a  particular  fund^  or 
N.  Y.  B.— 28  48 
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of  property,  for  peimbursement  of  such  expenses,  a  rule  which 
should  thus  limit  him  might  operate  unjustly  upon  him,  and 
tend  to  embarrassment  in  the  discharge  of  the  duties  of  his  trust. 

The  account  rendered  by  the  trustee  does  not  disclose  that 
he  ever  received  any  thing  from  the  real  estate  in  New  Jer- 
sey, which  was  a  part  of  the  subject  of  the  trust.  Doubtless 
he  allowed  the  cestui  que  trust  to  occupy  this  property,  and 
appropriate  the  rents,  issues,  and  profits  to  his  own  use ;  and 
yet,  if  not  absolutely  nacessary^  it  must  be  conceded  to  have 
been  prudent  on  the  part  of  the  trustee  to  have  the  will 
proved  in  New  Jersey  for  the  purpose  of  protecting  his  title  to 
this  property,  and  the  interest  of  the  cestui  que  trusty  as  well 
as  the  interests  of  those  who  were  entitled  in  remainder.  It 
might  have  become  necessary  to  institute  aotions  in  relation 
to  this  property  which  could  not  have  been  maintained  with- 
out tl^e  probate  of  the  will.  Beal  estate  is  governed  by  the 
laws  of  the  state  in  which  it  is  situated.  Not  only  houses 
and  lands,  but  charges  on  land,  including  trust  estates,  are 
declared  in  law  to  be  immovables,  and  governed  by  the  lex 
rei  sitcBj  and  no  interest  can  be  acquired  in  such  property 
except  by  the  persons,  and  under  such  circumstances  as  the 
local  law  prescribes.  The  validity  of  every  disposition  of 
real  estate  must  depend  upon  the  law  of  the  country  in  which 
it  is  situated.     (Story's  Conf.  of  Laws,  §  424) 

The  trustee  is  presumed  to  have  acted  in  good  faith,  and 
in  the  absence  of  any  evidence  of  bad  faith  on  his  part,  it 
can  not  be  affirmed  that  his  submitting  the  will  for  probate 
in  New  Jersey,  by  which  his  title  to  real  estate  in  that  state 
was  acquired,  was  not  in  accordance  with  the  dictates  of 
sound  discretion.  Indeed,  it  is  questionable  whether  it  would 
not  have  been  an  act  of  gross  negligence  on  the  part  of  the 
trustee  to  have  omitted  the  probate  of  the  will  in  the  state 
of  New  Jersey.  If  it  be  conceded  that  the  domicil  of  the 
testatrix  at  her  death  was  in  the  state  of  New  York,  and  that 
the  distribution  of  her  personal  estate  must  be  in  accordance 
with  the  laws  of  this  state,  it  by  no  means  follows  that  the 
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trustee  is  to  be  deprived  of  the  personal  estate  in  his  hands 
as  such  trustee,  until  his  reasonable  expenses  are  fully  paid, 
which  he  has  incurred  in  relation  to  all  the  subjects  of  the 
trust.  The  ruling  of  the  referee,  and  the  decision  of  the 
Supreme  Court  did  not  regard  the  character  of  David  Brush 
as  trustee.  He  was  called  upon  to  account  simply  in  the 
character  of  executor  of  the  will,  having  control  only  of  the 
personal  estate  of  his  testatrix,  and  his  rights  as  trustee  of 
both  the  real  and  personal  estate  were  not  considered. 

The  referee  expressly  finds  that  the  expenses  charged  in 
the  account  for  the  litigation  arising  out  of  the  probate  of 
the  will  in  New  Jersey  were  actually  incurred ;  that  the  de- 
crees of  the  court  in  New  Jersey  were  made,  admitting  the 
will  to  probate  in  that  state,*  and  directing  that  the  taxable 
costs  of  the  parties  to  the  litigation,  together  with  their 
reasonable  counsel  fees,  be  paid  out  of  the  estate  of  the  tes- 
tatrix ;  but  he  finds  that  those  decrees  were  immaterial  on 
the  question  of  the  allowance  of  the  expenses  of  the  litiga- 
fion  in  those  courts  out  of  the  personal  estate  of  the  testatrix 
The  litigation  having  been  shown,  and  the  expenses  to  have 
been  incurred  upon  an  issue  of  deviaavit  vel  non,  the  trustee 
was  entitled  to  all  his  reasonable  costs  and  expenses,  to  be  paid 
out  of'  the  estate,  independent  of  the  decrees  in  the  state  of 
New  Jersey.     (Bradford  v.  Boudinot,  3  Wash.C.  C.  R.  122.) 

The  plaintiff  was  only  entitled  to  the  balance  of  the  trust 
fund  after  the  trustee  had  been  allowed  his  costs  as  between 
solicitorttnd  client,  and  other  necessary  and  reasonable  charges. 

These  reasons  are  sufficient  to  require  a  reversal  of  the 
judgment.  It  is  also  a  general  rule  that  the  trustees  are 
entitled  to  costs  of  litigation  in  relation  to  the  trust  fund 
where  there  is  no  evidence  of  bad  faith  on  their  part,  and  we 
think  the  judgment  in  this  case  is  erroneous  in  not  allowing 
the  defendatlts  the  costs  of  this  litigation. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  the  other  Judges  concurring, 

Judgment  accordingly. 
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ACTION. 

The  defendants  consigned  and  ship- 
ped to  the  plaintifib  a  cargo  of  com, 
to  be  sold  on  commission,  at  the 
same  time  drawing  upon  the  plain* 
tiffs,  on  account  of  the  shipment, 
a  draft  at  fifteen  days,  for  $3800, 
which  the  plaintiflh  accepted  and 
paid.  The  com  being  subseqnent- 
\j  sold,  by  the  plaintiflb,  under  the 
directions  of  the  defendant,  and  the 
pro<»eds  credited  to  the  account  of 
the  acceptance,  there  remained  a 
balance  of  1656.29  due  to  the  plain- 
tlffli,  which  the  defendant  promised 
to  pay.  Held  that  the  plaintifb  as 
fltctors,  hating  adtanced  money  on 
account  of  the  goods,  had  a  right 
to  sell  the  same  for  their  reimburse- 
ment, without  any  special  instmc' 
tions  from  their  principal ;  and  that 
for  the  amount  of  the  deficiency,  an 
action  would  lie,  without  any  arer* 
ment  of  a  certain  balance  due,  of 
an  express  promise  to  pay  the  same, 

'  and  of  a  breach  of  sudi  promise. 
Blaekmar  t.  Thonum,  67 

St0  MoBtOAM,  7,  8. 


ADmSSIONS. 
Sm  BiyisioH  Lots. 

JUDOMBVT,  8,  4i 


ADVXB8S  POSSEBSIOir. 

1.  A  deed  purporting  to  be  executed 
by  Tirtue  of  a  power  of  attorney 
firom  the  owner  of  the  land,  which 
power  is  not  proved,  affords  sufB- 
cient  color  of  title  on  which  to 
found  an  adverse  possession,  if 
there  has  been  a  good  constmctiTe 
occupation,  under  it.  Mmro  r. 
JUrehtmi,  9 

2.  Where  a  grantee  of  a  large  tract 
of  uncultivated  land  entered  upon 
the  same,  in  1797,  under  and  by 
virtue  of  his  deed,  and  m|ule  exten- 
sive, valuable  and  permanent  im- 
provements, erected  buildings,  and 
paid  taxes  thereon;  the  cleared 
portion  being  continuously  occu- 
pied by  him  and  his  successors  in 
the  title,  and  by  his  and  their  lessees 
and  tenants,  down  to  the  present 
time,  under  a  claim  of  title  to  the 
whole  tract;  and  the  vncleared 
portion  of  the  land  having  been 
extensively  used  for  cutting  timber 
f6r  the  market,  and  for  fencing  and 
flre  wood;  Seld,  that  In  the  ab- 
sence of  any  subordinate  allotmeni 
which  would  limit  the  eflbct  of  such 
entry  and  possession,  the  whole  of 
the  premises  included  in  the  deed 
were,  by  force  of  the  9th  section 
of  the  article  of  the  revised  statutes 
relative  to  the  time  of  commenc- 
ing actions  relating  to  real  property, 
(2  R.  S.  294,)  to  be  deemed  to  have 
been  held  adversely  to  persons 
claiming  to  hold  under  a  subsequent 
deed.  ^ 

8.  The  provislans  of  that  article  of 
the  revised  statutef  were  not  .in* 
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tended  to  introduce  a  new  rule,  ap- 
plicable only  to  fature  cases,  but 
are  declaratory  of  the  then  existing 
law.  ih 


AGISTMENT. 


S0e  LiBV. 


AGREEMENT. 

1.  OmttaO^;  vtUidUy, 

1.  Where  serrices  are  rendered  by  one 
person  to  another  in  pursuance  of 
a  mutual'  understanding  between 
the  parties  that  compensation  for 
them  shall  be  made  by  will,  and 
the  party  receiving  the  services  dies 
without  making  the  expected  com- 
pensation, the  party  rendering  the 
services  is  entitled  to  compensation 
out  of  the  estate  of  the  deceased, 
as  a  creditor,  for  the  value  of  the 
services.    J2oMn«on  v.  Baynor^     494 

2.  And  in  case  there  is  an  understand- 
ing that  compensation  shall  be 
made,  it  is  not  material  whether 
the  failure  to  make  it  arose  f^om 
accident  or  design.  ib 

8.  Where  D.  R.,  twenty-five  years  or 
more  prior  to  his  death,  abandoned 
his  wife  and  his  homestead,  and 
Arom  that  time  until  his  death  did 
not  reside  with,  or  provide  for  her ; 
but  during  the  whole  of  that  pe- 
riod she  was  taken  care  of  and 
attended  by  J.  R.  her  son,  and 
his  family,  who  resided  in  a  house 
near  by;  they  providing  her  with 
flre-woiod,  vegetables,  ftic.,  and  la- 
boring in  her  house  and  garden ; 
and  during  the  same  period  J.  R. 
transacted  all  D^  R.'s  business  for 
him ;  the  evidence  shearing  clearly 
tliat  there  was  an  understanding 
between  J.  R.  and  his  father  that 
the  former  should  be  compensated 
for  such  care  of  his  mother  and  his 
attention  to  bis  father's  business  by 
a  devise  of  the  homestead;  that 
D.  R.  had  made  three  if  not  four 
wills,  in  all  of  which  the  homestead 
farm  was  devised  to  J.  R.,  and  that 
he  had  repeatedly,  and  until  near 
the  time  of  his  death,  promised  and 
expressed  his  intention  to  make 
such  devise:  Jff^,  that  upon  D.  R.'s 
dying  without  having  devised  the 


fttrm  to  J.  R.,  the  latter  could  re 
cover  a  compensation  for  his  ser* 
vices,  to  be  paid  out  of  the  estate 
of  the  deceased.  ik 

4.  A  contract,  between  the  city  of 
Rochester  and  C,  dated  March  2, 
1868,  recited  that  the  city  had  sub- 
scribed for,  and  obtained,  the 
$800,000  worth  of  stock  in  the 
Rochester  a^d  Genesee  Valley  Rail 
Road  Company,  as  authorized  by 
the  act  of  July  6,  1861.  The  city 
then  agreed  to  sell,  and  G.  agreed 
to  purchase,  the  whole  of  said  stock 
at  1800,000,  payable  |20,000down, 
and  $2000  on  the  1st  day  of  Janu- 
ary, in  each  year  thereafter,  for 
twenty  years,  and  the  whole  resi- 
due on  the  1st  day  of  January,  1878, 
with  interest  at  six  per  cent,  paya- 
ble semi-annually.  The  city  was 
to  issue  to  G.  corporate  bonds  to 
the  amount  of  $180,000,  for  which 
he  was  to  pay  them  the  amount,  in 
money,  as  they  should  be  issued. 
The  city  waa  to  retain  the  title  to 
the  stock,  and  the  scrip,  and  to 
have  all  the  rights  of  a  stockhold- 
er, but  G.  was  to  have  all  the  divi- 
dends made  by  the  rail  road  com- 
pany. G.  was  entitled  to  anticipate 
his  payments  on  surrendering  an 
equal  amount  of  bonds,  and  might 
then  call  for  a  transfer  of  a  propor- 
tionate amount  of  stock.  A  failure 
by  him  to  perform,  in  any  respect, 
was,  at  the  election  of  the  city,  to 
involve  a  forfeiture  of  the  contract 
and  all  payments  made  by  him. 
The  bonds  issued  were,  and  those  to 
be  issued  were  to  be,  on  interest, 
at  the  rate  of  six  per  cent.  Held 
that  this  contract  was  not  void  on 
the  ground  that  the  common  coun- 
cil, in  entering  into  it,  had  exceed- 
ed the  authority  given  to  them  by 
the  act  of  the  legislature ;  or  that 
it  contained  provisions  not  warrant- 
ed by  the  statute.  Clarke  v.  The 
CUy  ^  Boche9Ur,  605 

2.  ConHrttetion  of. 

5.  S.  and  G.  entered  into  an  agree- 
ment in  writing,  by  which  8.  agreed 
to  sell  to  C.  his  house,  farm  and 
premises,  &c.,  all  the  tools  belong- 
ing to  the  saw  mill,  all  the  appara- 
tus belonging  to  the  grist  mill, 
'*  together  with  all  the  fixtures  be- 
longing to  the  fulling  mill  and  card- 
ing machine,  together  with  every 
article  attached  to  the  freehold.'* 
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It  Via  prored  that  a  building  on 
the  flurmi  which  had  been  usmI  in 
the  wool-carding  and  cloth-dreeaing 
business,  was  called  and  known,  at 
the  date  of  the  contract,  as  the 
fulling  mill  and  carding  machine. 
But  the  building  had  not  been  used 
for  that  business  for  several  yean, 
and  the  carding  machine  itself  had 
been  taken  ft'om  the  building,  and 
stored  in  the  grist  mill.  Hdd  that 
S.  intended  to  sell,  and  C.  intended 
to  purchase,  by  the  contract,  not 
only  the  ftilllng  mill  and  carding 
machine  building,  but  all  the  ma- 
chinery on  the  farm,  whidi  had 
been  used  in  such  building  as  fix- 
tures; and  that  such  madiinery 
was  what  they  meant  by  the  words 
"fixtures  belonging  to  the  fulling 
mill  and  carding  machine."  Mar- 
tm  T.  Cope,  180 

6.  Beldi  altOf  that  the  judge  erred,  in 
charging  the  jury  that  if  before  the 
contract  was  maide  there  had  been 
a  permanent  removal  of  the  card- 
ing machine  from  the  carding  ma- 
chine building,  upon  an  abandon- 
ment there  of  the  carding  business, 
the  machine  ceased  to  be  a  fixture, 
and  became  mere  personal  prop- 
erty, and  did  not  pass  to  C.  by  the 
contract.  ib 

I .  That  he  should  hare  submitted  to 
the  jury,  upon  the  eyidenoe,  the 
question  whether  the  words  "card- 
ing machine  and  fulling  mill,"  as 
UMd  in  the  contract,  did  not  mean 
the  building  on  the  farm,  in  which 
th%  business  of  carding  wool  and 
dressing  cloth  had  been  carried  on ; 
and  if  so,  whether  the  phrase  "  fix- 
tures belonging  to  the  fulling  mill 
and  carding  machine"  did  not  mean 
the  carding  ihachine  and  other 
machinery  that  had  been  used  in 
said  building,  though  detached  and 
stored  elsewhere,  at  the  date  of  the 
contract.  ib 

8.  The  defendants  agreed  to  pay  the 
plaintiff  $1800  for  her  interest  in 
the  property  and  estate  of  C,  her 
deceased  father,  and  she  was  to 
take,  in  part  payment  therefor,  a 
piece  of  land,  at  |60  per  acre,  which 
the  defendants  conveyed  to  her,  and 
which  they  estimated  to  contain 
twenty-four  acres,  and  which  was 
to  be  measured  "  within  ten  days" 
from  the  date  of  the  contract;  and 


the  defendants  were  to  give  their 
promissory  note  to  the  plaintiff,  fof 
"  the  balance"  of  the  $1800, "  what- 
ever it  might  be»"  payable,  ^. 
KM  1.  That  the  time  within  which 
the  land  was  to  be  measured,  was 
not  a  material  part  of  the  contract. 
2.  That  the  defendants  were  not 
estopped  f^om  claiming  that  the 
quantity  of  land  Which  they  had 
conveyed  to  the  plaintiff,  at  $60  per 
acre,  was  twenty-six  ninety-seven 
one  hundredths  acres,  instead  of 
twenty-four  acres,  merely  because 
they  omitted  to  measure  the  same 
"within  ten  days"  ft-om  the  date 
of  the  contract.  8.  That  the  fiict 
that  the  land  was  described  in  Uie 
defendants'  deed  to  the  plaintiff  by 
metes  and  bounds,  and  as  "con- 
taining twenty-four  acres  \)p  the 
same  more  or  less,"  did  not  pre- 
vent the  defendants  fh)m  clidming 
an  allowance  for  the  excess  beyond 
the  twenty-four  acres.  4.  That  the 
defendants,  in  an  action  Upon  the 
contract,  were  entitled  to  be  allowed 
for  the  excess  of  the  land,  at  $60 
per  acre,  over  and  above  the  twen- 
ty-four acres.     ChtU  v.  Jonetf      280 

8.  When  ifnplied.     See   Limxtatiohb, 
Statute  of. 

4.  BMBmiing.    See  VBirnoB  ahd  Pvb- 

OHABBB,  1,  2 

Sh  Attorvbt,  8. 
auctionbbb,  1,  2. 
Chattel  Mobtoagb,  7,  8.  9. 
Common  Cabbibbs,  1,  2,  4,  7. 
Dbbtob  abd  Cbbditob,  8. 
Ibsubabcb,  6,  6,  7. 
Mobtgaob,  1. 
Stipulation. 


ALIEN. 

1.  H.  M.,  the  elder,  was  bom  in  Scot- 
land, and  at  an  early  day  came  to 
reside  in  the  colony  of  New  Torlc, 

•  and  lived  near  Fort  Miller,  when 
he  received  a  convejrance  of  certain 
lands  ftom  W.,  L.  A  V.  in  1774. 
Shortly  afterwards,  and  just  before 
the  commencement  of  the  revolu- 
tionary war,  he  went  to  Montreal, 
and  always  afterwards  resided  in 
Canada,  until  his  death,  in  1802. 
Hdd,  that  he  was  an  aJien,  as  re- 
gards the  state  of  New  Tork,  from 
the  time  of  the  establishment  of  an 
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iodependont  fforeromeBt  here,  until 
bis  death.    Mmro  ▼.  MirchMiU,       9 

2.  H.  M.,  the  jToanger,  eon  of  H.  M. 
the  elder,  watf  bom  in  New  Jersey, 
in  about  1766;  went  with  his  fa- 
Uier's  family  to  the  neighborhood 
of  Fort  Miller,  and  was  left  there 
with  his  mother  and  the  remainder 
of  the  family  when  his  father  went 
to  Canada.    At  the  commencement 
of  the  rerolutionary  war  his  mother 
went  with  her  family,  consisting  of 
this  son  and  four  other  young  chil- 
dren, to  the  city  of   New  York, 
where,  and  yn  Long  Island,  then 
also  in  the  possession  of  the  Brit- 
ish army,  they,  or  the  surrivors  of 
them,  remained  until  thp  close  of 
the  war.    The  mother  and  all  the 
children,  except  this  son,  appeared 
to  haye  died  during  the  war.    He 
was  with  an  aunt  on  Long  Island, 
at  the  peace,  and  was  then  sent  for 
by  his  father  to  come  to  him  in 
Canada,    whither   he    accordingly 
went,  being  then  about  17  years  of 
age ;  and  he  had  ewer  since  resided 
In  Canada,  in  the  same  town  with 
his  father,  whose  property  there  he 
inherited.     Hdd,  that  H.   M.   the 
younger  was,  equally  with  his  fa- 
ther, born  a  British  subject;  that 
he  did  not  become  a  citizen  of  New 
York  by  force  of  the  declaration  of 
independence,  or  of  the  act  of  the 
convention  of  July  16, 1776,  affirm- 
ing that  all  persons  abiding  within 
the  state  and  deriWng  protection 
from  the  laws  of  the  same  owed  al- 
legiance to  the  said  laws  and  were 
members  of  the  state ;  because,  in- 
dependently of   his    minority,  he 
withdrew,  or  was  withdrawn  from 
the  place  where  those  laws  practi- 
cally operated,  and  was  placed  un- 
der the  protection  of  the  British 
government,  in  a  locality  possessed 
by  its  armies  and  wholly  under  its 
control.    Nor  did  he  become  a  citi- 
sen  ei  New  York  by  force  of  any 
election  to  abide  therein,  after  the. 
British  forces  were  withdrawn,  up- 
on the  conclusion  of  the  peace,  for 
the  reason  that  he  was  incapable, 
ttom  his  noiv-age,  of  making  an  ac- 
tual eleetioD,  and  did  not  attempt 
to  do  so ;  and  tliat  if  he  did  remain 
here  for  a  short  time  after   the 
treaty,  no  election  could  be  infer- 
red  from   that   circumstance,  on 
account  of  the  same  disability ;  es- 
pecially as  he  conformed  to  the 
direcUona  of  his  father,  a  British 


subject,  by  repairing  to  s  British 
colony,  at  once;  and  hence  that  he 
also  was  an  aliea  ik 

m 

8.  SM,  tdao,  that  notwithstanding  his  . 
alienage,  H.  M.  the  younger  could 
inherit  from  his  father,  who  was 
never  attainted  of  treason,  the  lands 
held  by  the  latter  in  this  state,  by  ^ 
force  of  the  treaty  of  peace,  of  1788, 
and  the  subsequent  treaty  of  com- 
merce, of  1794.  ib 

4.  A  child  bom  here,  of  non-resident 
parents,  and  now  residing  here,  is 
prima  facie  a  citisen  of  this  state, 
notwithstanding  his  mother  was 
only  here  for  the  purpose  of  bdng 
confined.  ib 

6.  An  alien  may  take  by  purchase, 
and  hold  against  all  parties  except 
the  state,  claiming  underiu^  inquest 
of  office.  ib 


APPEAL. 

1.  An  order  of  the  Supreme  Court, 
setting  aside  a  sale  of  mortgaged 
premises,  and  directing  a  reference, 

«to  ascertain  when  two  of  the  de- 
fendants in  the  foreclosure  suit  en- 
tered on  the  premises,  and  under 
what  agreements,  or  title,  respect- 
ively ;  also  the  value  of  the  prem- 
ises occupied  by  those  defendants 
respectively,  at  the  time  they  took 
possession  'of  the  same ;  and  what 
the  relative  value  of  such  parties 
respectively,  independent  of  the  im- 
provements made  by  such  defend- 
ants, is,  with  reference  to  thet^alue 
of  the  rest,  and  of  the  whole  of  the 
mortgaged  premises ;  and  the  cost 
or  value  of  such  improvements 
respectively;  and  reserving  to  ei- 
ther party,  on  filing  the  report  of 
the  referee,  the  right  to  move  for 
its  confirmation,  and  for  an  order 
determining  the  payments  to  be 
made  by  the  two  defendants  named, 
respectively,  is  not  appealable  to 
this  court.    Jhtoa  t.  CongdoHf      122 

2.  Where  the  appellant  Ikils  either  to 
appear,  or  after  appearing,  to  sub- 
mit points  in  accordance  with  the 
provisions  of  the  26th  rule,  the 
judgment  below  should  be  affirmed 
of  course.    Kti^f  t.  McOormiek,  818 

8.  In  most,  if  not  in  all,  cases  of  ap- 
peals from  the  decisions  of  surro« 
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gat6«,  the  wliole  case  is  to  be  ex- 
amined by  the  appellate  court,  as 
well  upon  the  facts  as  upon  the 
law,  so  far  as  qnestions  are  present- 
ed by  the  appeal ;  and  this  mle  ap- 
plies as  well  to  the  Court  of  Appeals 
as  to  the  Supreme  Court.  JRobinttm 
T.  JEUiifnor,  494 


ABBITBATION  AND  AWARD. 

1.  After  a  submission,  in  writing,  to 
arbitrators,  of  matters  in  reference 
to  a  lease  under  seal,  the  arbitra- 
tors were  informed  by  the  parties 
that  they  need  not  make  an  award 
in  writing;  that  they  (the  parties) 
merely  wanted  to  know  how  much 
the  award  was,  that  they  might  in- 
sert the  amount  in  a  writing  they 
had  drawn  up.  The  arbitrators 
agreed  to  award  that  the  defend- 
ant should  pay  the  pkintiff  $260, 
and  so  informed  the  parties.  Stldf 
that  the  award  was  void,  for  the 
reason  that,  not  being  in  writing,  it 
did  not  discharge  the  coTenants  of 
the  lease  under  seal  not  yet  brok- 
en; and  hence  that  it  was  no  bar 
to  an  action  by  the  lessor  to  reco?- 
er  damages  for  a  breach  of  the  cot- 
enants  in  the  lease,  and  the  rent 
reserved  therein.     Frmeh  t.  Ifew^ 

147 

2.  The  doctrine  of  ettcppd  does  not 
apply  to  such  a  case.  The  fact 
that  one  of  the  parties  has  prerent- 
ed  the  arbitrators  from  making  a 
yalid  award,  will  not  deprive  him 
of  the  right  to  show  the  invalidity 
of  the  one  they  did  make.  ib 

8.  A  verbal  agreement  of  the  parties 
to  a  submission  that  the  award 
shall  not  be  in  writing,  and  that 
they  will  abide  by  a  verbal  award, 
has  the  effect  to  change  the  sub- 
mission from  one  under  seal  to  a 
mere  verbal  one.  ib 

4.  A  verbal  award  will  not  be  valid 
unless  a  verbal  submission  of  the 
matters  on  which  the  award  is  made 
would  be  binding  upon  the  parties. 

'      ib 

6.  The  ancient  strictness  of  the  com- 
mon law,  touching  awards  made 
under  submissions  by  infants  and 
married  women,  has  been  modified, 
and  although  such  awards,  at  one 
timci  in  favor  of  infants  and  mar- 


ried women,  were  not  enforceable 
at  law,  the  rule  more  recently  e»* 
tablisbed  and  acted  upon  by  courts 
of  law  in  England  is,  that  where  a 
party  knowingly  enters  into  a  sub- 
mission with  a  married  woman  or 
infant,  and  an  award  has  been  made 
against  him,  the  court  will  not  set 
it  aside  on  the  ground  that  the 
other  party  is  not  bound  by  it 
Pahner  v.  7)avit,  242 

6.  The  common  law  disability  of  a 
married  woman  to  bind  herself  by 
a  submission  to  arbitration  was  re- 
moved by  the  acts  of  1860  (ch.  90) 
and  1862  (ch.  178.)      .  tb 

7.  Where  a  submission  recited  that 
J.  P.  and  N.  his  wife,  or  one  of 
them,  claimed  an  "interest"  in  a 
spectfled ,  farm  "  or  the  proceeds 
thereof,"  it  not  appearing  that  this 
was  a  claim  in  fee  for  life  to  the 
farm,  but  the  evidence  showed  that 
the  daim  was  for  a  part  of  the  pro- 
ceeds of  sales  made  of  portions  of 
the  land;  Seldf  that  it  was  not  a 
submission  of  the  "claim  of  any 
person  to  iny  estate  in  fee  or  for 
fife,  to  real  estate,"  within  the  ex- 
ception of  the  revised  statutes  re- 
specting arbitrations.  (2  B.  8. 
641,  (  2.)  ib 


ASSAULT  AND  BATTERY. 

In  an  action  for  an  assault  and  batte- 
ry, the  plaintiff's  complaints  of 
pain  and  soreness,  made  to  other 
persons,  at  the  time  and  soon  after 
the  commission  of  the  assault,  are 
competent  evidence  in  his  own  be- 
half, in  respect  to  the  extent  of  the 
injury,  in  connection  with  other 
testimony.     Verefy  v.  Ptrwom^    844 


ASSESSMENT. 
8u  Insubamcb,  8  to  11. 


ATTACHMENT. 

1.  Am  aproviiiomU  rem&tfy, 

1.  An  attachment,  issued  as  a  provis- 
ional remedy  under  the  code,  au- 
thorizes the  sheriff  to  seize  any 
property  which  thef  defendant  there- 
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in  haa  dispotad  of,  in  any  manner, 
with  intent  to  deft^ad  hia  creditors. 
Sinche^  y.  Stryker^  45 

2.  A  party  procuring  an  attachment 
is  not  to  he  deemed  a  taere  credit- 
or at  large  of  the  defendant  therein, 
after  the  writ  is  served,  but  a  cred- 
itor having  a  specific  lien  upon  the 

'  goods  attached.  And  the  sheriff,  as 
his  bailee,  has  a  like  Hen,  and  has  a 
right  to  show,  in  defense  to  an  ac- 
tion for  seizing  the  attached  prop- 
erty, that  the  title  of  the  plaintiff 
claiming  the  goods  under  an  assign- 
ment from  the  defendant  in  the 
attachment  is  fhiudulent,  as  against 
the  attaching  creditor.  ib 

8.  The  Judgment  recovered  in  the  at- 
tachment suit  is  admissible  in  evi- 
dence in  a  suit  brought  against  the 
sheriff,  as  proof  of  the  existence 
of  the  debt  of  the  attaching  cred- 
itor, although  not  recovered  until 
after  the  issue  was  Joined  in  the 
latter  suit.  ib 

4..  An  attachment  can  be  issued  against 
a  non-resident  of  the  state  only 
where  an  action  for  the  recovery 
of  money  is  depending.  Kerr  v. 
Motmt^  659 

6.  The  mere  issuing  of  a  summons  is 
not  the  commencement  of  an  ac- 
tion, for  general  puqioses.  Until 
it  is  served,  in  case  of  a  non-resi- 
dent, so  as  to  give  the  court  juris- 
diction of  the  person  of  the  defend- 
ant, no  attachment  against  his 
property  can  be  issued.  Uf 

Su  Pabti(ebship. 

2.  ^of  contftnpt, 

6.  An  attachment  issued  for  a  con- 
tempt should  be  made  returnable 
before  the  judge  by  whom  it  was 
issued,  and  not  before  one  of  the 
judges  of  the  court  at  chambers. 
KeUy  V.  McCormiek^  818 

7.  But  if  it  be  irregular  in  this  respect 
it  is  voidable  bnly,  and  not  void; 
and  is  therefore  amendable.  ib 

8.  The  defect,  if  any  there  be,  is 
waived  by  the  giving  of  a  bond  to 
the  sheriff;  or,  at  all  events,  it  is  so 
far  waived  that  it  can  not  be  made 
available  as  a  defense  to  an  action 
on  the  bond.  ib 

See  Boiu). 


ATTORNEY. 

1.  An  attorney  who  obtains  a  Jadg  • 
ment  has  a  lien  upon  it  for  the 
amount  of  his  costs.  MeOrtgw  r, 
Conutoek,  287 

2.  If  it  be  solely  for  costs,  the  record 
is  notice  to  all  the  parties  to  tbe 
action  that  the  attorney  recovering 
the  judgment  has  a  lien  upon  it  to 
the  amount  of  the  recovery ;  and 
the  payment  of  the  judgment  to  the 
party  in  whose  name  it  was  recov- 
ered, by  his  adversary,  is  in  his 
own  wrong,  and  is  equivalent  to 
paying  to  the  assignor  a  debt  which 
has  been  assigned,  after  notice  of 
the  assignment.  ib 

8.  The  fact  that  the  attorney  was  not 
retained  by  the  nominal  party  whom 
he  represents,  but  by  the  real  par- 
ty in  interest,  can  not  defeat  the 
lien  of  the  attorney  upon  the  judg- 
ment, ib 

4.  Where  a  defendant  recovers  a  Judg- 
ment against  the  plaintiff  for  costs, 
the  payment  of  the  amount  to  the 
nominal  defendant,  by  the  plaintiff, 
and  obtaining  A*om  him  a  satisfac- 
tion of  the  judgment,  with  knowl- 
edge of  the  facts,  is  a  fhiud  upon 
the  rights  of  the  real  defendant  in 
interest  who  has  assumed  the  whole 
defense  of  the  action,  and  incurred 
all  the  expenses  of  litigation.       ib 

6.  A  stipulation,  signed  by  attorneys 
who  have  fraudulently  issued  an 
execution  which  in  respect  to  its 
delivery  to  the  sheriff,  is  prior  in 
point  of  time  to  another  execution 
issued  by  them  in  favor  of  a  differ- 
ent plaintiff,  agreeing  that  such 
prior  execution  shall  l^  postponed 
to  the  one  subsequently  issued,  is 
within  the  scope  of  the  authority 
of  the  attorneys.    Ssad  ▼.  French, 

285 

6.  The  power  of  an  attorney  extends 
to  opening  a  default  which  he  has 
taken,  (whether  properly  or  im- 
properly,) and  vacating  the  judg- 
ment entirely;  even  though  his 
client  has  instructed  him  to  the 
contrary.  '  ib 

7.  A  client  has  no  right  to  interfere 
with  the  attorney,  in  the  due  and 
orderly  conduct  of  the  suit ;  and 


INDEX. 


683 


eert&inlj  can  not  claim  to  retain  a 
Judgment  obtained,  and  an  execu- 
tion issued,  by  his  attorney,  firaud- 
ulently.  ib 

8.  Where  the  defendant  in  a  suit,  after 
the  commencement  thereof,  and 
previous  to  the  trial,  made  an  agree- 
ment with  his  attorneys  that  his 
costs,  to  be  recovered  in  that  action, 
were  to  belong  to  said  attorneys ; 
and  after  a  Judgment  had  been  re- 
covered by  him,  for  costs,  in  that 
action,  he  assigned  the  Judgment 
to  his  said  attorneys;  Heldt  that 
the  agreement  was  good  and  valid ; 
that  the  assignment  passed  to  the 
attorneys  the  costs  and  judgment ; 
and  that  the  plaintiff  in  the  suit 
had  no  right  to  set  off,  against  such 
Judgment,  to  the  prejudice  of  the 
attorneys*  rights,  a  Judgment  pre- 
viously recovered  by  him  against 
the  defendant.    JT/y  v.  Oooke,      865 


AUCTIONEER. 

1.  Where  auctioneer?,  who  were  not 
authorised  to  sell  a  house  and  lot 
for  less  than  |2800,  struck  the  same 
off  to  the  plaintiff  for  |2260  ;  Heid, 
that  the  contract  was  not  binding 
upon  the  owner,  but  that  the  auc- 
tioneers were  personally  bound  by 
it.    Buth  V.  Cole,  261 

2.  Where  auctioneers  sell  real  estate 
and  sign  the  contract  as  agents  of 
an  undisclosed  principal,  if  they  do 
BO  without  authority,  they  are  pri- 
marily responsible  as  contracting 
parties,  and  are  liable  to  refund  to 
the  purchaser  the  amount  of  his  de- 
posit and  auctioneer's  fees  with  in- 
terest, ib 

t 
9.  And  if  it  appears  that  the  auction- 
eers knew  they  were  not  authorized 
to  sell  the  premises  for  less  than 
12800,  when  they  struck  them  off 
to  the  plaintiff  at  92250,  he  will 
also  be  entitled  to  recover  what  the 
premises  were  worth  over  and  above 
the  price  he  was  to  pay  therefor,     ib 


B 
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BAILMENT. 

89$  COMMOH  GaBBISBS,  1. 


BANKS  AND  BANKING. 


1.  The  cashier  of  a  bank  has  the  pow- 
er to  transmit  a  promissory  note  to 
another  bank  for  discount  and  col- 
lection, and  to  transfer  the  title 
thereto  to  the  latter  bank.  Potter 
V.  The  MerehtmU'  £ank  of  Mbtmy,  641 

2.  But  a  mere  clerk,  acting  as  cashier 
in  the  absenco  of  that  officer,  has 
no  authority  to  transfer  any  of  the 
notes  or  securities  of  the  bank,  un- 
less such  authority  has  been  given 
him  by  the  directors.  t6 

8.  The  cashier  can  not  clothe  such 
clerk  with  any  more  of  his  power 
than  is  necessary  te  enable  the  lat- 
ter to  carry  on  the  usual  and  ordina- 
ry business  of  the  bank.  %h 

4.  A  clerk  thus  intrusted  has  power 
to  transmit  notes  owned  by  the 
bank,  or  held  by  it  for  collection 
and  payable  in  other  places,  or  at 
other  banks,  to  its  agents,  for  that 
purpose ;  to  indorse  such  paper  for 
the  bank,  when  necessary  ;  and  to 
vest  in  the  collecting  agents  such 
title  as  is  necessary  and  proper  to 
accomplish  that  object.  But  he 
has  no  power  to  transfer  any  other 
or  higher  title  thereto,  and  the 
agents  will  not,  as  against  the  bank, 
acquire  any  Uen  on  the  notes  for 
any  balance  due  from  the  bank,  ib 

5.  The  demand  of  a  note  sent  to  k 
bank,  as  agent,  for  collection,  ter- 
minates the  agency,  and  a  reAisal 
to  return  it  will  be  evidence  of  a 
conversion.  ib 


BILL  OF  LADING. 

1.  An  ordinary  bill  of  lading  is  not 
conclusive,  as  between  the  original 
parties,  either  as  to  the  shipment 
of  the  goods  named  in  it,  or  as  to 
the  quantity  said  to  have  been  re- 
ceived; and  any  mistake  or  fraud 
in  the  shipment  of  the  goods  may 
be  shown,  on  the  trial.  Mmftr  v. 
P«sife,  .  590 

2.  That  part  which  relates  to  the  re- 
ceipt of  the  goods,  their  quality, 
condition  and  quantity,  is  to  be 
treated  as  a  receipt,  and  not  as  a 
stipulation  of  a  written  contract,  ib 
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8.  A  Btipnlatioiii  in  a  bQl  of  lading, 
that  *'  any  damage  or  deficiency  in 
quantity  the  coniignee  will  deduct 
from  balance  of  freight  due  the  cap- 
tain,'* will  not  affect  this  qnestion ; 
and  will  not  be  nnderstood  as  a 
guaranty  that  the  captain  has  re- 
oeived  the  whole  quantity  of  goods 
spedfled;  or  as  an  agreement  to 
pay  for  that  portion,  if  any,  which 
shall  be  found  to  be  deficient,  of 
what  he  has  received.  The  words 
"deficiency  in  quantity'*  relate  to 
the  property  shipped.  ib 

4.  The  principle  that  a  bona  JIdt  in- 
dorsee of  a  bill  of  lading,  advancing 
his  money  on  it,  may  rely  upon  the 
quantity  acknowledged  therein,  and 
may  compel  the  carrier  to  account 
for  that  quantity,  whether  it  was  put 
on  board  the  vessel  or  not,  does  not 
apply  to  a  case  inhere  the  owner  of 
the  property  did  not  purchase  it 
while  it  was  in  the  hands  of  the 
carrier,  and  did  not  make  title  to  it 
through  the  bill  of  lading,  but  his 
purchase  was  made  prior  to  the 
shipment,  and  the  goods  were  ship- 
ped by  his  agent  for  him.  ib 


'  BONA  FIDE  PUROHASEB. 

1.  Purchasers  of  mortgaged  chattels 
with  actual  knowledge  of  the  exist- 
ence of  the  mortgage  are  not  bona 
Jide  purchasers,  and  therefore  can 

not  raise  the  objection  that  the 
mortgage  had  ceased,  by  its  own 
limitation,  to  be  a  lien,  and  had 
not  been  legally  renewed.  Itwit  v. 
Falmer,  271 

2.  Where  certificates  of  stock  were 
wrongfully  taken  from  the  posses- 
sion of  the  owners,  by  a  lad  sixteen 
years  of  age,  and  sold  to  the  de- 
fendant for  $S  per  share,  when  the 
stock  was  worth  $10,  and  the  same 
was  actually  sold  by  the  defendant 
for  |7  per  share,  immediately  after- 
wards ;  Sridf  that  the  purchase  of 
such  a  species  of  property  by  the 
defendant  from  a  lad  of  that  age, 
for  less  than  one-third  of  its  value, 
could  not  be  deemed  bona  Jlde;  and 
that  the  purchaser  acquired  no 
greater  or  better  title  to  it  than 
that  possessed  by  the  person  from 
whom  he  received  it.  Andarmm  v. 
Niekolao,  600 


8.  Sddy  also,  that  the  defendant 
guilty  of  a  conversion  of  the  stocky 
and  upon  his  refusal  to  restore  it, 
or  pay  its  value,  on  demand,  the 
plaintiff  was  entitled  to  recover  the 
value  thereof,  with  interest.  ti 


BOND. 

1.  In  an  action  upon  a  bond  given  to 
the  sheriff  for  the  puriK>Be  of  ob- 
taining the  release  of  a  party  fhim 
arrest  upon  an  attachment  issued 
for  a  contempt,  in  proceedings  sup- 
plementary to  execution,  the  objec- 
tion that  the  complaint  does  not 
show  that  an  execution  on  the 
Judgment  against  the  principal  ob- 
ligor was  issued,  or  returned,  or 
that  any  order  for  his  examination, 
or  for  the  attachment,  was  made, 
is  not  available  to  the  defendants. 
KeUy  V.  MeCormiek,  818 

2.  The  liability  of  the  principal  to 
arrest  is  conceded  by  the  bail,  by 
entering  into  the  bond.  If  there 
was  any  irregularity  in  the  process 
upon  which  &e  arrest  was  xnade,  it 
belongs  to  the  principal,  alone,  to- 
set  it  up.  It  is  in  his  power  to 
waive  It  *,  and  the  giving  of  bail  to 
obtain  his  dischaige  is  evidence 
that  he  did  so.  ik 

8.  Where  a  bond  given  to  a  sheriff,  to 
procure  the  release  of  a  party  fh>m 
arrest  on  an  attachment,  is  in  all 
respects  in  accordance  with  the 
provisions  of  the  statute,  with  the 
exception  of  the  omission  of  seal9, 
the  defendants,  in  an  action  there- 
on, can  not  avail  themselves  of  that 
objection.  ih 

4.  Slight  departures  from  the  statute, 
in  such  obligationSi  are  not  fktaL  ^ 


c 

CARRIERS  OF  PASSENGERS. 
See  GomiOM  Cabribrb,  2  to  7. 

CHATTEL  MORTQAaE. 

1.  A  mortgagor  of  chattels  has  no 
right  to  pledge  the  property  to 
another  person,  or  otherwise  to  ere* 
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ate  a  lien  upon  it,  to  the  pr^adice 
of  the  mortgagee's  rights.  Biuell 
T.  F0arce,  262 

2.  Where  chatteb  were  mortgaged  to 
the  plaintiff;  in  Febroary,  1869, 
and  the  mortgage  was  duly  filed  in 
the  town  clerk's  office,  and  in  April, 
1869,  the  mortgagor  pledged  or 
created  a  lien  upon,  a  portion  of 
the  property,  in  favor  of  the  de- 
fendant, for  the  expenses  of  keep- 
.  ing  the  mortgaged  property ;  BMj 
that  in  the  absence  of  any  attempt 
to  impeach  the  mortgage  for  fraud, 
the  plainUff''s  lien  by  virtue  of  it, 
was  prior  and  paramount  to  that 
of  the  defendant.  ib 

6,  The  certificate  of  the  town  clerk  in 
whose  office  a  chattel  mortgage  is 
filed,  stating  that  a  paper  is  a  copy 
of  tike  original  mortgage,  is  no 
proof  of  the  existence  of  the  mort- 
gage. That  must  be  produced  and 
proved,  or  its  non-production  ac- 
counted for,  so  as  to  authorize  sec- 
ondary evidence.  i^ 

4.  Nor  is  the  certificate  of  the  town 
clerk  any  evidence  that  the  paper 
purporting  to  be  a  copy  of  the 
mortgage  is  a  copy.  The  mort- 
gage, and  its  contents,  must  be 
proved  by  common  law  evidence,  ib 

6.  A  chattel  mortgage  of  "  all  the  dry 
goods,  boots  and  shoes,  millinery 
goods,  and  gentlemen's  famishing 
goods  and  stock  in  trade  now  in 
the  stofe  occupied  by"  Uie  mort- 
gagors, is  neithef  fhiudulent  on  its 
face  nor  invalid  by  reason  of  the 
generality  and  indefiniteness  of  the 
description.      Conkim^   v.    ShtlUy, 

860 

6.  It  can  be  rendered  sufficiently 
definite  by  evidence  of  the  facts  as 
to  the  goods  in  the  store  at  the 
time,  and  will  convey  whatever  in 
fact  answers  the  description.        ib 

7.  An  agreement  between  a  mort- 
gagor and  mortgagee  of  chattels 
that  the  former  shall  continue  in 
possession,  and  that  while  thus  in 
possession,  he  shall  sell  the  goods, 
Arom  time  to  time,  and  pay  over 
the  proceeds  to  the  latter,  is  not 
unlawfU,  or  fraudulent  jmt  m.       ib 

8.  But  in  such  a  case  the  mortgagee 
makes  the  mortgagor  his  agent, 


and  the  latter's  dealing  with  the 
property,  under  the  agreement  con- 
sUtuting  him  such,  must  be  consid- 
ered as  the  act  of  an  agent  and  not 
of  a  mortgagor,  and  will  afiect  his 
principal  accordingly.  •} 

9.  And  the  sales  made,  and  p^ceeds 
recdved  by  the  mortgagor,  under 
such  an  arrangement,  should  be 
applied  in  payment  and  satisfaction 
of  the  mortgage ;  whether  the  mon- 
ey is  ever  actually  paid  over  io  the 
mortgagee,  or  not.  ib 

10.  A  mortgagor  of  chattels,  remain- 
ing i^  possession,  before  default, 
under  a  clause  in  the  mortgage  en- 
titling him  to  do  so,  has  an  interest 
in  the  property,  which  is  the  sub- 
ject of  levy  and  sale  on  execution 
against  him,  or  to  seizure  by  a  re- 
omver  appointed  in  proceedings 
supplementary  to  execution.  Man- 
niiuf  V.  JfonoffhoHf  685 

11.  Although  the  interest  which  pass- 
es to  the  purchaser  at  such  sale  is 
only  such  an  interest  as  the  mort- 
gagor had,  yet  the  sheriff,  and  the 
parties  promoting  the  sale,  are  not 
trespassers  if  the  sale  is  in  general 
terms,  without  any  notice  being 
taken  of  the  existence  of  the  mortf^ 
gage.  ib 

Sei  BOVA  FZDB  PUBCHiiSBB. 
LZBB. 


CODE. 
See  CosTBi  2. 


COMMISSIONERS    OF    EMIGRA- 
TION. 

1.  The  commissioners  of  emigration 
not  being  engaged,  or  interested  in, 
the  transportation  of  passengers  or 
baggage,  or'in  the  care  of  baggage 
after  it  is  landed,  and  having  no 
agents  who  are  so  engaged,  are  not 
responsible  for  the  loss  of  baggage 
delivered  by  an  emigrant,  on  board 
a  ship  in  the  harbor  of  New  York, 
to  the  crew  of  a  tug  boat,  to  be 
transported  to  Castle  Garden.  Iftir- 
pkff  V.  Cominiemnere  of  Emigration^ 

184 

2.  The  licensing  of  the  owners  or  cap- 
tains of  steamboats  dtc.  to  receive 
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and  land  passengers  and  their  bag- 
gage, and  of  persons  to  solicit  emi- 
grant passengers,  and  baggage,  for 
boarding  houses  and  transportation 
lines,  by  the  commissioners  of  emi- 
gration, does  not  make  the  licensed 
persons  the  agents  of  the  commis- 
sion's, or  render  the  latter  re- 
sponsible for  their  good  conduct,  ib 


COMMISSIONERS  OF  HI0HWAT8. 

Se$  HlOBWATB. 

COMMON  CARRIERS. 

1.  Where  a  common  carrier  upon  the 
ctfbal  received  on  board  his  boats  a 
quantity  of  flour  in  barrrels,  agree- 
ing to  deliver  the  same,  in  good 
order,  to  the  consignees,  at  New 
York,  and  to  let  it  remain  on  board 
ninety  days  after  its  arrival  in  New 
Tork,  without  extra  charge;  and 
upon  the  flour  arriviug  at  New 
Tork  the  consignees  refused  to  re- 
ceive it ;  it  wat  hdd^  that  when  the 
flour  reached  its  destination,  in 
good  order,  and  a  delivery  was  ten- 
dered to  the  consignees,  their  refus- 
al to  receive^  it  put  an  end  to  the 

«  plaintiff's  responsibility  as  carrier^ 
and  from  that  time  he  held  it  as 
the  bailee  of  the  owner,  and  was  re- 
quired to  exercise  ordinary  care, 
only,  in  its  protection ;  and  was  not 
liable  for  an  injury  to  it  which  oc- 
curred without  fault  on  his  part. 
Saihom  v.  Ely^  78 

2.  In  an  action  against  a  carrier  of 
passengers,  to  recover  damages  for 
the  failure  of  the  defendant  to  car- 
ry the  plaintiff  from  New  York  to 
San  Francisco,  via  Lake  Nicaragua, 
according  to  his  agreement,  for 
neglect  of  duty  in  furnishing  suita- 
ble accommodations  &rC.,'for  deten- 
tions and  delays  on  the  route,  and 
for  sickness  caused  by  unnecessary 
exposure  to  an  unhealthy  climate, 
&rc.;  it  too*  hdd,  that  it  was  entirely 
proper  for  the  judge  to  receive  evi- 
dence as  to  how  much  the  plaintiff 
was  exposed  to  the  sun  and  rains 
while  crossing  the  isthmus,  and  to 
show  that  the  climate  there  was 
bad  and  unhealthy,  so  that  the  jury 
could  determine  whether  the  plain- 
tiff's sickness  was  caused  by  the 
defendant's  negligence  or  breach 
of  duty.     WiUiamt  t.  VamUrbiU,  217 


8.  ffdd,  aUo,  that  the  time  the  plain- 
tiff lost  by  reason  of  his  detention 
on  the  isthmus ;  his  expenses  there. 
and  of  his  return  to  New  York; 
the  time  he  lost  by  reason  of  his 
sickness,  after  he  returned  to  New 
York ;  and  the  expenses  of  such 
sickness ;  so  far  as  the  same  were 
occasioned  by  the  defendant's  neg- 
ligence, or  breach  of  duty ;  were 
legitimate  and  legal  damages,  which 
the  plaintiff  was  entitled  to  tecov- 


er. 


a 


4.  The  defendant,  a  common  carrier 
of  passengers,  agreed  to  transport 
the  plaintiff  from  New  York  to  San 
Francisco,  by  an  agreement  which 
specified  that  that  portion  of  the 
route  which  was  between  San  Jnaa 
del  Snr,  and  San  Francisco,  shoold 
be  traversed  in  a  particular  steam- 
er— the  North  America.  Sddy  that 
the  promise  to  carry  the  plaintiff 
in  a  particular  vessel  was  a  minor 
part  of  the  contract,  which  was  to 
carry  the  plaintiff  through,  and 
that  the  loss  or  wrecking  of  the 
North  America  did  not  excuse  the 
defendant  Arom  carrying  him  be- 
yond San  Juan  del  Sur.  H 

6.  That  if  the  loss  of  the  North  Amer- 
ica was  the  act  of  God,  it  was  the 
duty  of  the  carrier  to  exercise  diU- 
genee  in  providing  another  vessel, 
for  the  carriage  of  the  plaintiff, 
and  to  use  all  the  means  in  endeavor- 
ing to  supply  another  Tessel,  which 
a  diligent,  careful  man  exercises  in 
regard  to  his  ovu  affairs.  ib 

6.  Hdd,  also,  that  the  plaintiff  conld 
recover  back  the  money  he  had 
paid  to  be  carried  from  New  York 
to  San  Francisco,  and  his  ex- 
penses while  necessarily  detained 
upon  the  isthmus,  and  the  expenses 
of  his  journey  from  there  back  to 
New  York,  if  the  defendant,  by  the 
exercise  of  proper  diligence,  could 
have  carried  him  from  San  Juai| 
del  Sur  to  San  Francisco ;  or  if  his 
detention  on  the  isthmus,  and  sub- 
sequent return  to  New  York,  were 
Justly  imputable  to  the  defendant's 
neglect  of  duty.  H 

7.  The  true  rule  is  that  the  non-per- 
.  formance  of  a  contract  is  not  ex- 
cused by  the  act  of  God,  where  it 
may  be  substantially  carried  into 
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effect,  although  the  act  of  Qod 
majces  a  literal  and  preciBe  per- 
formance of  it  impoBaible.  ib 

Sm  Bill  of  Ladivq. 
Daxaobs,  8. 
Pahtxbb,  2. 


COMPLAINT. 

1.  Althoagh  the  technical  rnle  is,  that 
under  a  complaint  setting  out  a 
contracti  and  averring  its  perform- 
ance by  the  plaintiff,  evidence  in 
excuse  for  non-performance  is  not 
admissible,  this  rule  is  of  very  lit- 
tle consequence;  for  the  plaintiff 
may  amend  his  complaint,  and  then 
give  the  evidence.    Hotlejf  v.  Biackf 

'  488 

2.  The  count,  of  indebitatus  atnufiptU 
for  work  and  labor,  used  prior  to  the 
code  of  procedure,  was  always  suf- 
ficient to  authorize  a  recovery  for 
work  and  labor  performed  under  a 
contract  not  under  seal ;  unless  the 
party  performing  the  work  and  la- 
bor had  failed  to  fulfill  the  con- 
tract. And  the  code  has  not  changed 
the  former  rule  of  pleading,  that  a 
party  who  has  wholly  performed  a 
epecial  contract  on  his  part  may 
count  upon  the  implied  assumpsit 
of  the  other  party,  to  pay  the  stip- 
ulated price,  and  is  not  bound  to 
declare  specially  itpon  the  agree- 
ment, ib 

8.  Where  a  complaint  showed  upon 
its  face  that  the  action  was  brought 
against  only  two  of  three  trustees 
of  a  school  district,  but  the  defend- 
ants did  not  demur  td  it  on  that 
ground,  or  raise  the  objection  in 
their  answer ;  Held^  that  the  objec- 
tion that  the  third  trustee  should 
have  been  made  a  defendant  was 
thereby  waived.  ib 

See  Jddgxiht,  8. 

'LiBBL,  1. 
PrOXIBBOBT  NOTBB,  1. 


COMPROMISE. 

See  Dbbtob  and  Cbbditob. 
Fbaud. 


CONSPIRACY. 

1.  An  indictment  for  a  conspiracy  to 
cause  one  L.  to  be  arrested  for  the 


crime  of  larceny,  averred,  that  in 
pursuance  of  the  conspiracy,  the 
defendant  caused  and  procured  one 
W.  to  appear  before  a  police  justice 
and  complain  of  L.  for  larceny, 
and  falsely  swearing  that  L.  had 
stolen  money  from  her.  The  con- 
spiracy was  sought  to  be  establish- 
ed by  the  act  of  procuring  W.  to 
make  the  complaint  and  falsely 
swear  to  the  larcpny  committed. 
Heidj  that  the  facts  did  not  show 
that  W.  in  so  swearing  committed 
the  crime  of  peijury,  and  conse- 
quently the  defendant  was  not 
guilty  of  the  offense  of  subor- 
nation of  perjury ;  and  it  followed 
that  no  felony  being  established, 
no  merger  of  the  misdemeanor  in 
it  did  or  could  take  place.  Elkin  v. 
The  FecpU,  177 

2.  An  indictment  for  a  conspiracy, 
which  avers  that  the  accused,  with 
another  person,  conspired  unlaw- 
fully and  maliciously,  to  procure  a 
third  person  to  be  arrest^  for  the 
offense  of  larceny,  well  knowing 

'  that  he  was  not  guilty  of  said  of- 
fense, follows  the  statute  substan- 
tially, and  contains  all  the  needful 
averments  to  sustain  a  conviction,  ib 


CONSTITUTIONAL  LAW. 
See  Statittbb. 

CONTEMPT. 

See  Attachxbbt,  6,  7,  8. 
Bond. 

CONVERSION. 

Where  one  claims  the  ownership  and 
possession  of  property,  actual  pos- 
session of  it  by  him  is  not  necessa- 
ry before  he  can  be  charged,  by  the 
true  owner,  with  the  conversion  of 
it.  The  possession  of  his  agent  is 
his  possession ;  and  if,  on  demand, 
he  refuses  to  permit  his  agent  to 
deliver  the  goods,  he  is  liable  for  a 
conversion,  the  same  as  if  the  goods 
bad  been  in  his  own  possession,  and 
he  had  refused  to  deliver  them  him- 
self.    Chambere  v.  Zewitf  454 

See  Bakkb  abd  Bavkiko,  5. 
Bona  Fibb  Pvbchabbb. 
€)axaob8,  4. 
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CONVICTION. 
8u  Cbixdtal  Law,  1,  2,  8. 

CORPORATION. 

1  A  defeDdant,  setting  up  In  Ida  an- 
Bwer,  by  way  of  coanter-cUdin,  the 
liability  of  the  plaintiff  as  a  stock- 
holder, under  section  82  of  the  gen- 
eral manufactnrlng  act,  must  arer 
that  the  plaintiff  held  an  amount 
of  stock  in  the  company  equal  to 
the  amount  of  the  debt  of  the  de- 
fendant for  which  the  plaintiff  is 
sought  to  be  held  personally  liable. 
Chcmben  y.  Lewia,  454 

S.  To  constitute  a  liability  on  the 
part  of  a  trustee  of  a  corporation, 
under  section  86  of  that  act,  for  a 
failure  to  make  and  publish  a  re- 
port, it  is  essential  to  aTer,  in 
pleading,  that  the  debt  for  which 
he  is  sought  to  be  made  liable  was 
existing  at  the  time  the  default  was 
made,  or  that  it  was  contracted 
afterwards  and  before  the  report 
was  published.  ib 

8.  To  render  a  trustee  liable,  under 
the  46th  section  of  the  act,  on  the 
ground  that  he  has  assented  to  an 
increase  of  the  company's  indebt- 
edness beyond  the  amount  of  its 
capital,  the  party  seeking  to  fix  a 
personal  liability  upon  him  must 
allege,  in  pleading,  that  such  excess 
of  indebtedness  was  equal  to,  or  ex- 
ceeded the  amount  of  his  debt.  It 
is  not  sufficient  to  allege  that  such 
excess  exceeds  the  amount  of  the 
capitaL  ib 


COSTS. 

1.  WhateTer  may  haye  been  the  prac- 
tice of  the  English  court  of  chan- 
cery, as  to  allowing  ''trustees' 
costs"  to  parties  to  actions  for  the 
construction  of  wills,  or  relating  to 
charities,  other  than  trustees  or 
others  suing  or  defending  in  mitr$ 
tbroitf  it  was  not  the  rule  in  the  state 

*  of  New  York;  such  parties  being 
allowed  their  taxable  costs,  and  no 
more.  JBom  t.  The  Mot§  BemJUmt 
AuofiJatJoHf  184 

2.  The  code  certainly  has  not  enlarg- 
ed the  rules  relating  to  costs,  in 
such  cases,  if  it  has  not  restricted 
them.  ib 


8.  Accordingly,  wbero,  in  an  aotioii 
brought  by  an  executor,  for  m  oon- 
strucUon  of  the  will  of  his  testator^ 
the  judgment  rendered  gave  to  the 
defendanu  their  costs,  to  be  paid 
by  the  executor  out  of  the  estate ; 
HM;  that  the  defendants  were  en- 
titled to  no  more  costs  than  had 
been  allowed  them;  and  a  motion 
for  an  extra  allowance  to  them  out 
of  the  fund  in  the  hands  of  the  ex- 
ecutors, to  indemnity  them  for 
costs,  counsel  fees  and  disburse- 
ments not  coTered  by  the  allowance 
of  costs  in  the  cause,  was  denied,  ik 

'8e$  ATToasET,  1,  2,  8,  4. 
EzsoDToas  dbc. 


CRIMINAL  LAW. 

1.  H.,  haying  been  couTicted  of  mur- 
der, and  been  sentenced  in  March, 
1859,  to  be  executed,  this  court  re- 
versed the  judgment,  because  the 
legislature  had  subsequently  (in 
1860)  enacted  a  statute  which  for- 
bade the  execution  of  sentences  of 
that  character,  and  had  required 
that  such  convicts  should  be  im- 
prisoned for  one  year,  and  then  ex- 
ecuted, if  the  governor  should  issue 
his  warrant  for  that  purpoee;  the 
court  considering  the  provision  for 
imprisonment  and  death  in  the 
same  case,  to  be  an  expoetfaeto  law, 
and  holding  it  to  be  void.  Sdd, 
that  H.  could  not  be  agaiir  tried 
and  convicted  for  the  same  murder. 
That  the  reversal  of  the  judgment 
against  her,  proceeding  as  it  did 
upon  the^absence  of  any  law  for 
the  punishment  of  her  offense,  had 
effectually  exempted  her  Arom  be- 
ing again  tried  and  sentenced  for 
the  murder  charged  in  the  indict- 
ment, as  it  shielded  her  from  the 
execution  of  the  sentence  already 
pronounced ;« and  was  equivalent  to 
an  acquittal  upon  that  c|utrge.  Mar" 
tunff  V.  Th$  FecpUt  40O 

2.  Hdd^  also,  that  the  effect  of  the  act 
of  1860,  "in  relation  to  capital 
punishment,"  d&o.,  was  to  forbid, 
from  the  time  of  its  passage,  the 
infliction  of  the  penalty  of  death, 
simply,  and  unconnected  with  any 
other  punishment,  in  any  case,  and 
to  substitute  for  such  penalty  the 
year's  imprisonment,  and  then  the 
patting  to  death  of  the  offender,  in 
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•ome  fonn,  if  the  governor  shall  so 
determiDe.  That  the  sahsUtate 
might  have  the  full  effect  intended, 
as  t<^  futare  offenses,  hut  could 
have  no  operation  in  respect  to 
those  already  committed.  ib 

8.  Seid,  furthtr,  that  the  act  of  April 
17,  1861,  (chap.  808,)  'Mn  relation 
to  cases  of  murder,"  &c.,  repealing 
the  act  of  1860,  and  restoring  the 
preyious  statutes,  did  not  affect  the 
case  of  H.,  the  Judgment  reversing 
and  annulling  her  conviction  hav- 
ing heen  previously  pronounced, 
and  being  res  at^udicata  between  the 
people  and  her.  '       ib 

• 

4,  It  was  also  kdd^  that  the  award  of 
a  n&w  trial  by  this  court,  on  revers- 
ing the  previous  Judgment,  was  im- 
providently  entered,  the  prisoner 
being  entitled  to  her  discharge,  as 
the  facts  involved  were  contained 
in  the  record.  ib 

80$  CovBPnucT. 


D 


DAMAGES. 

1.  Damages  for  breaches  of  contract 
are  only  those  which  are  incidental 
to,  and  directly  caused  by,  the 
breach,  and  may  reasonably  be 
presumed  to  have  entered  into  the 
contemplation  of  the  parties;  and 
not  speculative  profits,  or  accident- 
al or  consequential  losses.  Jfam*^ 
ton  V.  MeFktrmn,  72 

2.  The  law  imposes  upon  a  party  sub- 
jected to  ii\jury  from  a  breach  of 
contract  by  the  other  party,  the 
active  duty  of  making  reasonable 
exertions  to  render  the  injury  as 
light  as  possible.  And  if  the  i^)ur- 
ed  party,  through  negligence  or 
willfulness,  allows  the  damages  to 
be  tmnecessarily  enhanced,  the  in- 
creased loss  Justly  faUs  upon  him. 

ib 

8.  In  an  action  against  common  car- 
riers, to  recover  damages  for  an  in- 
jury to  a  quantity  of  oats  caused 
by  their  heating  and  becoming 
mouldy  in  consequence  of  the  fail- 
ure of  the  defendants  to  transport 
them  from  Canada,  where  they 
were  in  store,  to  Oswego,  within 

N.  Y.  B.— 28  44 


the  time  required  by  their  contract, 
it  appearing  that  notwithstanding 
the  delay  of  the  defendants,  the 
oats  would  not  have  been  injured 
had  they  been  properly  cared  for 
by  the  custodians  thereof,  by  hand- 
ling over  or  stirring  them;  ii  imv 
heldf  that  the  duty  of  taking  care 
of  Uie  grain  rested  upon  the  plain- 
ti£fk,  or  their  agents  the  custodians 
thereof,  and  not  upon  the  defend- 
ants ;  no  responsibility,  in  this  re- 
spect, attaching  to  the  latter  until 
they  took  possession  of  the  proper- 
ty. And  that  they  were  not  an- 
swerable for  the  damages  which 
resulted  from  the  failure  to  bestow 
the  necessary  care.  H 

4.  In  an  action  by  the  mortgagee, 
against  a  receiver  appointed  in  sup- 
plementary proceedings,  for  seiz- 
ing, selling  and  converting  mort- 
gaged chattels,  the  damages  should 
be  assessed  as  in  an  action  on  the 
case  for  an  injury  to  the  plaintiff's 
reversionary  interest,  by  confining 
the  damages  to  the  loss'he  has  sus- 
tained by  the  dispersion  of  his 
.property  among  the  several  pur- 
chasers.   Mmnin^  v.  Mtmoffhan,  685 

6.  In  an  action  for  the  conversion  of 
a  promissory  «ote,  it  is  proper  to 
instruct  the  jury  thtkt  prima  fiui$  Htm 
damages  widch  the  plaintiff  is  en- 
titled to  recover  are  the  amount 
which  the  maker  of  the  note  agreed 
'to  pay,  and  interest  thereon.  Po^ 
Ur  V.  Thi  Merehants'  Bank,  641 

6.  It  is  competent  for  the  defendant, 
in  such  an  action,  to  prove  the  in- 
solvency of  the  maker,  and  thereby 
lessen  the  damages ;  but  in  the  al^ 
sence  of  any  evidence  of  a  want  of 
ability  to  pay,  the  presumption  is 
that  he  is  solvent,  and  able  to  pay 
the  note.  ih 

7.  The  proper  question  to  put  to  a 
witness,  in  order  to  arrive  at  the 
measure  of  damages,  in  such  an 
action,  is,  "are  the  parties  to  the 
note  solvent,  and  able  to  pay  their 
debtor '  ib 

kte  OoKVOv  Oabbibeb,  8. 


DEBTOR  AND  CBEDITOB^  . 

1.  A  debtor  can  not  have  the  benefit 
of  a  compromise  and  releM*  eflbct* 
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ed  by  his  agent,  with  his  creditors, 
without  adopting  all  the  represen- 
tations made  by  the  agent,  to  the 
creditors,  in  negotiating  the  same. 
Orana  y.  Hunter,  889 

2.  The  release  will  be  no  better  in  his 
hands  than  if  he  had  personally  ob- 
tained it  and  made  the  same  repre- 
sentations to  the  creditors,  to  pro- 
cure it,  that  his  agent  made  to 
them.  ib 

8.  The  compromise  of  a  doubtful 
claim  is  a  good  consideration  for  a 
promise  to  pay  money ;  and  w)ien 
an  action  is  brought  upon  such  a 
promise,  it  is  no  answer  to  show 
that  the  claim  was  not  a  valid  one. 

ib 

4.  Where  it  is  not  entirely  certain  that 
creditors  can  not  aroid  a  compro- 
mise, and  release  of  their  debtors,  for 
the  misrepresentations  which  con- 
stituted an  inducement  for  them  to 
execute  it,  if  the  debtors,  on  a  de- 
mand being  made  upon  them  for  the 
unpaid  portion  of  their  debt,  com- 
promise the  claim  by  giving  their 
notes  for  the  amount,  the  notes  are 
valid,  and  the  makers  become  le- 
gally liable  to  pay  the  sum  for  which 
they  were  given.  ib 

6.'  Such  notes  may  be  retained,  and 
enforced,  by  the  holders,  without 
returning,  or  offering  to  return, 
the  goods  or  money  received  by 
them  under  the  former  compromise.* 

ib 


DEGBEE. 

!•  Where,  in  an  action  brought  by  the 
vendee,  against  the  heirs  of  the 
vendor,  for  a  specific  performance, 
the  court  made  a  decree  a<jyudging 
that  the  contract  ought  to  be  car- 
ried into  effect,  and  that  it  should 
be  specifically  performed  by  the 
heirs,  by  their  executing  a  deed, 
upon  the  payment  of  the  purchase 
money ;  Heldf  that  the  decree  was 
a  final  order  or  decree  which  dis- 
posed of  every  question  before  tiie 
the  court,  and  absolutely  concluded 
the  parties,  unless  they  appealed. 
Tompkiiu  v.  JSyaU^  847 

2.  Sddf  aliOf  that  such  decree  should 
be  regarded  as  a  bar  to  a  sub- 
teqoent  action   brought   by   the 


assignee  of  the  vendee,  to  rescind 
the  contract  of  purchase  ;  and  that 
the  court  below  erred,  in  the  sub- 
sequent suit,  in  disreganUng  the 
previous  decree  and  in  a(il)udging, 
in  direct  opposition  to  it,  that  the 
vendor  should  recover  back  the 
purchase  money  he  had  paid,  Slc  ii 

DEED. 

1.  If  the  starting,  point  given  by  a 
deed  can  be  found,  and  the  lines 
accurately  run  and  determined  by 
the  courses  and  distances  of  the 
deed,  the  boundaries  must  be  set- 
tled by  their  calls,  and  can  not  be 
altered  or  affected  by  parol  evi- 
dence.     Waugh  v.  Waugh^  94 

2.  A  deed  may  be  delivered  to  the 
grantee  to  await  a  complete  execu- 
tion or  acknowledgment  by  another 
party,  without  authorizing  the  con- 
clusive inference  that  such  delivery 
gives  effect  to  the|  instrument. 
Brackett  v.  Barney ,  888 

See  Advbbsb  Pobsbbbioit. 


DEFECTS  IN  FOBM. 

8u  Attachmbitt,  6,  7,  8. 
BovD,  8,  4. 


DIVISION  LINE. 

Where  the  question  is  what  Is  the  di- 
vision line  between  two  at^oining 
farms,  which  have  been  occupied 
in  such  a  manner  as  to  exclude  any 

Sractical  location,  if  the  line  can 
e  located  by  surveys^  according  to 
the  calls  of  the  deeds,  that  is  the  true 
location,  and  can  not  be  defeated 
by  evidence  of  statements  or  ad- 
missions of  ancestors  of  the  par- 
ties, when  in  possesion  of  both, 
farms,  as  to  certain  trees  standing 
thereon  being  line  trees.  Wtnufh 
V.  Wmtgh,  94 


ESTOPPEL. 
See  Abbitbatiob  abd  Awabd,  2. 

HlOHWATS,  8. 
LUCITATIOBB,  QtATUTB  OF. 
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EVIDENCE. 

The  rule  is,  that  if  an  offer  of  evi- 
dence contains  any  matter  not  ad- 
missible as  evidence,  the  whole  may 
be  rejected.    Motley  ▼.  Blaek,      488 

Se$  Absault  avd  Battbbt. 
Attachmbrt,  8. 
Chattel  Mobtoaob,  8,  4. 
Complaint,  1. 
issubarcb,  1,  2,  8,  4. 
LiBBL,  2,  8,  4,  6. 


EXCEPTIONS. 

1.  As  a  general  rale,  exceptions  taken 
by  the  prevailing  party,  on  a  trial, 
are  not  available  in  the  subseqaent 
proceedings,  on  an  appeal  from  the 
judgment  by  the  unsuccessful  par- 
ty, where  the  prevailing  party  has 
not  also  appealed.    Bieh  v.  Cooke, 

608 

2.  Such  exceptions  do  not,  under  or- 
dinary circumstances,  properly  con- 
stitute any  part  of  the  case,  on 
appeal.  H 


EXECUTION. 

1.  The  Utle  to  goods  of  A.,  wrongftd- 
ly  sold  on  execution  as  the  prop- 
erty of  B.,  does  not  pass  to  the 
purchaser,  to  the  exclusion  of  the 
title  of  A.  in  possession ;  although 
the  purchaser  may  have  acted  in 
entire  good  faith.  Chamber§  v. 
Leurit,  454 

2.  The  rule  that  a  mere  irregularity 
will  not  render  a  sale  upon  execu- 
tion invalid,  provided  the  execution 
is  valid,  does  not  apply  where  a 
sale  has  been  made  of  something 
whiph  the  sheriff  had  no  authority 
to  sell.    In  such  cases  the  attempt 

,  to  obtain  possesion  of  the  thing 
sold  may  be  resisted  by  showing 
that  the  sheriff  had  no  authority 
to  make  the  sale.  The  one  is  a 
want  of  jurisdiction ;  the  oUier  is 
a  mere  irregulariiy.  ffarrit  v.  Jfur- 
rof,  574 

S$$  Chattel  Mobtqaob,  JLO. 
Pabtfbbbhip,  1. 
Btifulatioh. 


EXECUTOBS  AND  ADMINISTBA- 
TORS. 

1.  Where  a  testator,  by  his  will,  left 
personal  property  in  this  state,  and 
real  estate  in  New  Jersey  to  B.  hif 
executor,  in  trust  for  G.  for  life, 
and  then  to  be  sold,  which  will  was 
proved  in  this  state ;  Held,  that  B. 
could  not  properly  protect  the 
property,  or  make  a  good  title  to  it 
on  the  sale,  unless  the  will  was  duly 
proved  and  established  jn  the  state 
where  it  was  situated.  That  it  was 
therefore  a  matter  of  necessity  that 
the  will  should  be-  proved  in  New 
Jersey ;  and  that  the  executor,  on 
accounting  as  trustee,  was  entitled 
to  be  allow;ed  the  costs  of  the  pro- 
bate in  that  state.    Toimff  ▼.  £nt$hf 

667 

2.  Keld,  4090,  that  the  decrees  of  the 
appropriate  courts  in  New  Jersey, 
directing  the  costs  of  the  proceed- 
ings there  to  be  paid  by  the  trasteea 
out  of  the  estate  of  the  testator, 
afforded  him  warrant  and  protec- 
tion for  making  such  payment  { 
and  that  after  a  considerable  hipse 
of  time  his  personal  representa- 
tives ought  not  to  be  called  upon 
to  Airnish  any  other  evidence  of 
the  necessity  of  such  payment.  H 

Sio  Costs. 
Lboact. 
mobtoaob,  8, 4. 


F 

FACTOBS. 
JSife  AoTiOB. 

FIXTITBES. 
Soo  Agbbbhbbt,  5,  6, 7. 

FOBMEB  SUIT. 

Sm  LnaTATioBB,  Statutb  or. 

FBAUD. 

1.  Where  tnud  has  been  committed 
"by   misrepresentation    and    fUso 
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statements,  and  the  aggrrieyed  par- 
ty, with  knowledge  of  the  facts 
constituting  the  ftund,  makes  a 
compromise  of  the  matter  without 
suit,  or,  after  suit  brought  to  re- 
dress the  wrong,  he  compromises 
such  suit,  the  compromise  should 
be  held  valid  in  law,  although  the 
partj  committing  the  fraud  may 
reiterate  such  misrepresentations 
and  false  statements  and  affirm  and 
reaffirm  his  integrity  in  the  matter, 
in  order  to  effect  the  compromise, 
and  the  aggrieved  party  may  there- 
by be  induced  to  make  the  compro- 
mise.   Miam»  r.  Sag*,  108 

2.  Where  a  party  to  whom  represen- 
tations are  made  has  the  means  at 
hand  of  determining  their  truth  or 

,  iklsehood,  and  resorts  to  such 
means,  and  after  investigation 
avows  his  belief  that  the  statements 
are  false,  and  acts  upon  such  be- 
lief by  bringing  an  action  to  recov- 
er money  obtained  firom  him  by 
means  of  the  fraudulent  represen- 
tations, he  is  not  entitled  to  credit 

.  when  he  alleges  that  upon  the  reit- 
eration of  the  truth  of  the  same 
statements,  by  the  same  party,  he 
was  induced  to  enter  into  an  agree- 
ment to  settle  the  suit,  and  was 
thereby  deftauded.  ib 

Se$  Attorkit,  4. 


H 


HIOHWATS. 

f 

1.  Where  an  order  was  made  by  two 
commissioners  of  highways,  laying 
out  a  road.  In  which  it  was  recited 
that  all  the  commissioners  of  high- 
ways of  the  town  met  and  deliber- 
ated on  the  subject  embraced  in 
the  order;  and  the  referee  found, 
as  facts,  that  on  the  28d  of  April, 
1889,  all  three  of  the  commissioners 
met  and  viewed  the  proposed  route, 
and  on  the  10th  of  May  following, 
two  of  them  caused  it  to  be  sur- 
veyed, and  made  the  order  of  that 
date  laying  out  the  highway;  and 
that  one  of  the  commissioners  was 
not  present  at  the  survey,  nor  was 
he  notified  to  attend  the  same; 
Seldj  that  the  order  was  valid,  in 
the  absence  of  any  finding  that  the 
third  commissioner  did  not  meet 


with  the  others  and  deliberate  oc 
the  subject  of  laying  out  the  high- 
way; the  presumption  being  that 
all  the  commissioners  did  meet  and 
deliberate  on  that  subject,  and  that 
the  act  was  legal  until  the  contrary 
appeared.    Marbls  v.  Whitney,    297 

2*.  Jffeldf  akOf  that  the  survey  was  a 
mere  ministerial  act,  not  requiring 
the  presence  of  the  third  commis- 
sioner to  give  validity  to  the  order 
laying  out  and  establishing  the 
highway.  a 

8.  It  is  not  necessary  to  the  validity 
of  an  order  of  the  commissioners 
of  highways,  laying  out  a  road, 
that  there  should  be  an  application 
in  writing  by  some  person  liable  to 
be  assessed  for  highway  labor; 
where  it  is  laid  out  by  the  commis- 
sioners with  the  assent  of  the  own- 
ers of  the  lands,  such  owners  re- 
leasing their  damages.  i| 

4.  Commissioners  may,  npon  their 
own  motion,  and  without  any  ap- 
plication therefor,  lay  out  a  high- 
way. %b 

6.  Where,  after  the  making  of  an  or- 
der by  commissioners  of  highways, 
in  1889,  for  laying  out  a  road,  the 
road  was  that  year  opened  in  fact, 
and  during  1889,  and  succeeding 
years,  was  opened  and  partially 
worked  throughout  the  route,  and 
was  traveled  by  the  public,  more 
or  less,  every  year  from  the  time 
of  its  being  thus  laid  out,  opened 
and  worked ;'  ffOd,  that  this  was  an 
opening  and  working  of  the  road 
within  six  years,  as  contemplated 
by  the  statute.  ii 

6.  The  requirement  of  the  statute  is, 
that  the  road  shall  be  opened  and 
worked  within  six  years  after  mak- 
ing the  order ;  that  is,  the  commis- 
sioners shall  have  six  years  in  which 
the  road  they  have  laid  out  may  be 
opened  and  worked,  but  if  it  be  not 
done  within  that  period,  their  order 
laying  out  or  establishing  it  shall 
have  no  legal  effect.  ih 

7.  The  statute  does  not  prescribe  how 
well,  or  how  much,  it  shall  be 
worlLod;  if  opened,  and  worked  at 
all,  It  will  not  lose  its  legal  exist- 
ence, tl 
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€•  Comminionera  of  higfawtys  may 
act  upon  the  penozial  consent  of 
the  owner  in  laying  out  or  altering 
a  highway  across  his  lands;  and 
although  such  consent  may  be  re- 
yoked,  it  must  be  done  before  the 
road  is  laid  out,  or  the  alteration 
made.  If  the  commissioners  act 
immediately,  on  the  faith  of  the 
Tirtual  consent,  by  laying  out  the 
road,  or  making  the  alteration,  he 
will  be  estopped  f^om  denying  the 
legality  of  the  act.  ib 

9.  Where  such  consent  has  been  given 
under  a  mistake  of  law,  merely,  no 
relief  can  be  given,  even  on  a  bill 
in  equity,  filed  for  Uiat  purpose,  ib 

10.  Where  a  road  is  ordered  by  com- 
missioners of  highways  to  be  laid 
out,  for  a  part  of  the  distance,  ihre4 
rods  in  width,  and  for  the  residue 
of  the  distance,  which  is  on  the  bed 
or  track  of  an  old  road,- used  for 
mjpre  than  twenty  years,  two  rods  in 
width,  th^  proceedings  are  not  viti- 
ated and  rendered  void  by  the  pro- 
vision in  the  order  allowing  a  road 
to  be  opened  which  is  only  two 
rods  wide.    Snydtr  v.  Fiatt,        466 

11.  Regarding  the  first  part  of  the 
order  laying  out  the  roiul,  up  to  the 
point  of  intersection  with  the  old 
road,  as  one  in  perfect  accordance 
with  the  powers  of  the  commission- 
ers, and  the  residue,  which  follows 
the  old  road,  as  a  description  of  the 
old  road  to  be  recorded,  and  for 
the  purpose  of  having  it  opened  two 
rods  in  widths  by  a  subsequent  or- 
der to  that  efiect,  the  whole  is  con- 
sistent and  harmonious,  and  entirely 
within  the  power  of  the  commis- 
sioners, ib 

12.  Viewing  the  proceedings  In  regard 
to  the  old  road  as  proceedings  to 
open  an  existing  highway,  merely, 
even  if  the  order  of  the  commission- 
ers interferes  with  the  orchard  of 
an  individual,  they  do  not  come 
within  the  language  of  the  prohibit 
tion  of  the  statute  against  laying 
out  a  highway  through  an  orchard. 

ib 


18.  Tet  it  aenu  that  in  such  a 
the  commissioners  would  have  no 
right  to  deprive  an  owner  of  the 
bmeflt  of  his  fhiit  trees  in  an  or- 
chard, of  the  growth  of  four  years 


or  over,  by  an  order  for  the  open- 
ing of  an  old  road  to  the  width  of 
two  rods.  t^ 

14.  Even  if  the  order  for  opening  the 
old  road  be  deemed  wholly  void,  it 
can  not  alTect  the  validity  of  the 
order  for  laying  out  the  new  road, 
nor  the  order  for  opening  the  same ; 
nor  will  such  invalidity  Justify  an 
action  of  trespass  against  an  over- 
seer of  highways  for  opening  and 
working  the  new  part  of  the  high- 
way under  the  direction  of  the 
commissioners  of  highways.  ib 

Sm  Supbbyisobb. 


HUSBAND  AKD  WIFS. 
See  Arbitratzoh  avd  Awabd,  5, 6, 7 

MORTOAOB,  1. 

Pabtibs,  8  to  7. 


INDICTMENT. 

Sd$  OOBBPIBACY. 

INDOBSEB  AND  INDOBSEB. 

8e$  USITBT. 

* 

INJUNCTION. 

Set  NOIBABOB. 

INSOLVENT  DEBTOBS. 

When  the  affidavit  annexed  to  the 
petition  of  an  insolvent,  in  proceed- 
ings under  the  two-thirds  act  was 
not  sworn  to  by  him  before  the 
Judge,  nor  subscribed  by  the  judge 
prior  to  granting  the  order  for  the 
creditors  to  appear  and  show  cause ; 
ffeldf  that  there  was  a  fatal  defect 
in  the  proceedings,  which  rendered 
the  assignment  and  discharge  void, 
for  want  of  Jurisdiction  in  Uie  offi* 
cer ;  and  that  a  subsequent  verifi- 
cation of  the  petition  would  not 
cure  the  defect.    £1$^  v.  Choke,   865 
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INSURANCE. 

1«  A  witness  can  not  be  allowed  to 
testify,  in  an  insurance  case,  what 
is  meant  by  a  permanmt  poUey;  it 
not  appearing  to  be  a  term  of  art, 
or  one  employed  in  any  particular 
business;  and  it  not  being  shown 
that  the  witness  has  any  qualifica- 
tions for  interpreting  it,  which  are 
not  equally  possess^  by  the  j.ndge 
and  jury.  Truateet  of  the  FirH  Bap- 
tist Church  in  Brookiffn  ▼.  The  Brook- 
lyn Fire  Int.  Co,,  158 

2.  Proof  of  an  admission  by  the  sec- 
retary of  an  insurance  company, 
made  the  morning  after  a  loss  had 
occurred,  that  £e  property  de- 
stroyed was  insured  at  the  time  of 
the  fire,  is  not  competent  as  princi- 
pal evidence,  being  the  declaration 
of  a  third  person,  who,  though  an 
agent  of  the  defendant,  was  not 
then  engaged  in  the  performance 
of  any  act  relating  to  his  agency, 
so  as  to  bring  the  case  within  the 
rule  which  allows  the  declaration 
of  an  agent,  aa  part  of  the  ret  gettm. 

ib 

8.  Neither  is  such  evidence  compe- 
tent for  the  purpose  of  disproving 
the  agent's  denial  of  the  alleged 
admission ;  for  an  issue  can  not  be 
raised  upon  an  answer  to  a  ques- 
tion put  to  affect  a  witness'  credi- 
bility, ib 

4.  Neither  is  it  competent  as  a  con- 
'  tradietion  of  the  secretary's  testi- 
mony in  which  he  swore  there  was 
no  insurance  at  the  time  of  the  fire ; 
where  it  appears  that  the  testimony 
attempted  to  be  contradicted  was 
immaterial.  ib 

6.  An  agreement  by  an  insurance 
company  to  give  credit  for  a  por- 
tion of  the  premium,  will  render  the 
insurance  binding  without  actual 
payment.  ib 

6.  To  constitute  a  valid  contract  of 
insurance,  the  minds  of  the  parties 
must  meet  as  to  the  premises,  and 
the  risk ;  as  to  the  amount  insured ; 
as  to  the  time  the  risk  shall  con- 
tinue; and  as  to  Uie  premium,      ib 

7.  In  1846  a  verbal  agreement  was 
made  between  an  Insurer  and  the 
insured  that  until  one  of  the  parties 
dissented,  the  contract  of  insurance 


should  be  continuous,  and  the 
president  of  the  insurance  compa- 
ny)  should  from  year  to  year  bring 
the  renewal  receipts  and  call  for 
the  premiums  when  he  thought 
proper,  after  they  became  due. 
In  1847  the  president  offered  to  the 
insured  a  renewal  receipt  for  the 
year  which  would  end  in  July, 
1848,  claiming  a  premium  of  $30, 
instead  of  $25,  the  amount  previ- 
ously paid.  The  insured  assented 
to  the  change,  paid  $25  and  prom- 
ised to  pay  the  balance.  HtU^  that 
the  change  of  premium  terminated 
the  arrangement  between  the  par- 
ties made  in  1846 ;  and  that  it  re- 
quired a  new  bargain  to  effect  a 
continuing  arrangement,  and  to 
enable  the  insured  to  rely  upon  be- 
ing called  upon  on  behalf  of-  the 
company  for  the  premiums,  instead 
of  the  usual  method  of  taking  out 
renewal  receipts  each  year,  as  the^ 
were  needed.  \b 

8.  An  assessment,  in  form,  need  not 
specify  the  name  of  the  party  bound 
to  contribute,  nor  the  amount  of 
the  note.  A  general  assessment 
is  good  by  which  the  receiver  de- 
clares that  each  premium  note  is 
assessed  to  the  full  amount  thereof. 
Bande  v.  Sandert,  415 

9.  When  it  appears  to  a  receiver, 
f^om  the  liabilities  of  the  company, 
and  the  times  at  which  the  liabili- 
ties accrued,  and  from  an  examina- 
tion of  all  the  classes  and  notes  of 
the  company,  that  there  is  no  note 
that  is  not  chargeable,  to  its  entire 
amount,  for  liabilities  which  justly 
attached  during  the  existence  of 
the  policy  accompanying  such  note, 
a  general  assessment  upon  all  the 
notes,  without  regard  to  classes, 
and  to  their  ftiU  amount,  is  unob- 
jectionable, ib 

10.  All  the  notes  of  a  mutual  insu- 
rance cojnpany  constitute  its  capi- 
tal, whether  they  be  in  one  depart- 
ment, or  another ;  and  if  the  neces- 
sity exists,  resort  must  be  had  to 
the  entire  fund.  ib 

11.  If  a  company  divides  its  applica- 
tions for  insurance  into  three  class- 
es, one  of  which  is  the  "  hazardous 
department,"  and  a  premium  note 
is  in  that  department,  the  maker  is 
first  liable  to  contribute  for  losses 
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in  thai  department ;  bnt  if  the  loss- 
es do  not  exhanst  such  note,  what  is 
left  is  applicable  to  the  payment  of 
losses  in  the  other  departments  dur- 
ing the  running  of  his  policy.       ib 


JUDGE'S  CHARGE. 

Sei  AOBBBXBITT,  6. 


JUDGMENT. 

1.  A  Judgment  by  confession  is  not 
absolutely  void  when  there  has  been 
a  defective  statement,  but  is  Toid- 
able  only  at  the  instance  of  a  party 
in  interest.    Ssad  ▼.  Drtneh,     286 

2.  A  statement,  alleging  that  the  de- 
fendants "  are  indebted  to  the  plain- 
tiff in  the  sum  of  $3800,  which  in- 
debtedness arose  on  account  of 
goods  purchased  in  the  year  1868 ; 
that  the  whole  amount  of  the  pur- 
chase was  $3600 ;  and  the  amount 
remaining  due  is  $8300;  that  the 
goods  consisted  of  cloths,  trim- 
mings, &c.,  and  were  purchased  at 
P.  where  said  plaintiff  resides,'*  is 
sufficient  in  point  of  form,  although 
it  is  not  alleged,  in  terms,  that  the 
goods  were  purchased  by  the  de- 
fendants from  the  plaintiff;  the 
words  used  plainly  importing  that 
fact.  ib 

8.  Judgment  by  default  can  not  be 
entered  except  upon  proof  of  per- 
mmal  serrice  of  the  summons  and 
complaint  An  admission  of  $erviee 
of  the  summons  and  complaint,  not 
stating  the  mode  in  which  the  ser- 
vice was  made,  is  not  sufficient,    ib 

4.  The  admission  of  a  defendant,  of 
the  serrice  of  a  sumn^ons  and  com- 
/•laint,  should  state  that  the  service 
was  personal,  by  the  delivery  of  a 
copy  thereof  to  him,  or  the  clerk 
will  have  no  power  or  authority  to 
enter  judgment  under  section  246 
of  the  code.  ib 

6.  A  Judgment  by  confession  was  en- 
tered upon  the  following  statement 
of  the  nature  of  the  indebtedness : 


1.  The  sum  of  $1600  for  cash  bor« 
rowed  of  the  plaintiff  ftrom  time  to 
time,  for  which  he  held  the  note  of 
the  defendant,  dated  &c.  2.  That 
the  plaintiff  had  assumed  for  \h9 
defendant  the  payment  of  $2000, 
for  which  the  latter  had  given  Uio 
former  his  two  notes  for  $1000  each, 
payable  6ui,  Hdd,  that  this  state- 
ment conformed  to  the  require- 
ments of  the  code.  Ely  v.  Coeke,  866 

6.  If  any  material  error  has  occurred 
on  the  trial  before  a  referee,  or  in 
the  findings  of  fact  by  him,  a  new 
trial  should  be  granted ;  but  if  the 
only  error  apearing  in  the  case  is 
in  the  Judgment  which  the  referee 
directs  to  be  entered  as  the  legal 
result  from  those  facts,  it  is  the  prov- 
ince and  within  the  power  of  the 
court  to  correct  it  by  rendering  the 
appropriate  judgment'.  Bia3i  y. 
Cooke,  608 

7.  Thus  where,  on  the  trial  of  an  ac- 
tion for  the  cancellation  or  redemp- 
tion of  a  mortgage,  the  referee 
dismissed  the  .Complaint,  and  on 
appeal  by  the  plaintiff,  the  general 
term  of  the  Supreme  Court  decided 
that  the  referee  erred,  and  that  upon 
the  facts  found  by  him  the  plaintiff 
was  entitled  to  equitable  relief,  and 
after  settling  the  amount  due  on 
the  mortgage,  gave  a  judgment  al- 
lowing the  plaintiff  to  r^eem  on 
payment  thereof ;  s J7«M,  that  the 
court  had  authority  to  render  such 
a  judgment,  and  Uie  same  was  af- 
firmed, g^ 

Sm  Attaghmxht,  8. 
Attobitbt,  1,  4,  6,  8. 


JURISDICTION. 

1.  Jurisdiction  may  be  established, 
pritnafaeU^  by  recitals  in  the  record. 
I'otUr  V.  The  MerchanU*  Bank,     641 

2.  The  Supreme  Court,  being  a  court 
of  general  jurisdiction,  has  by  stat- 
ute jurisdiction  to  appoint  receiv- 
ers in  cases  of  insolvent  corpora- 
tions. And  when  an  order  is  made 
appointing  such  .an  officer,  the  pre- 
sumption is  that  all  things  were 
done  required  by  the  statute  to  bo 
done,  in  order  to  authorize  it  to 
make  such  order.  tl 

See  SupBBioB  Covbt  or  Naw  Tobk. 
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INSURANCE. 


1«  A  witness  can  not  be  allowed  to 
testify,  in  an  insurance  case,  what 
is  meant  by  a  permmmt  poUey;  it 
not  appearing  to  be  a  term  of  art, 
or  one  employed  in  any  particular 
business;  and  it  not  being  shown 
that  the  witness  has  any  qualifica- 
tions for  interpreting  it,  which  are 
not  equally  possessed  by  the  j,udge 
and  jury.  TnaUet  of  the  First  Bap- 
tut  Church  tM  Brooklifn  ▼.  The  Brook- 
lyn  Fire  Int,  Co,,  153 

2.  Proof  of  an  admission  by  the  sec- 
retary of  an  insurance  company, 
made  the  morning  after  a  loss  had 
occurred,  that  the  property  de- 
stroyed was  insured  at  the  time  of 
the  fire,  is  not  competent  as  princi- 
pal eyidence,  being  the  declaration 
of  a  third  person,  who,  though  an 
agent  of  the  defendant,  was  not 
then  engaged  in  the  performance 
of  any  act  relating  to  his  agency, 
so  as  to  bring  the  case  within  the 
rule  which  allows  the  declaration 
of  an  agent,  aa  part  of  the  rea  ffesta. 

ib 

8.  Neither  is  such  evidence  compe- 
tent for  the  purpose  of  disproving 
the  agent's  denial  of  the  alleged 
admission ;  for  an  issue  can  not  be 
raised  upon  an  answer  to  a  ques- 
tion put  to  affect  a  witness'  credi- 
bility. ♦* 

4.  Neither  is  it  competent  as  a  con- 
9  tradietion  of  the  secretary's  testi- 
mony in  which  he  swore  there  was 
no  insurance  at  the  time  of  the  fire ; 
where  it  appears  that  the  testimony 
attempted  to  be  contradicted  was 
immaterial.  ii 

• 
6.  An  agreement  by  an  insurance 
company  to  give  credit  for  a  por- 
tion of  the  premium,  will  render  the 
insurance  binding  without  actual 
payment.  *b 

6.  To  constitute  a  valid  contract  of 
insurance,  the  minds  of  the  parties 
must  meet  as  to  the  premises,  and 
the  risk ;  as  to  the  amount  insured ; 
as  to  the  time  the  rislL  shall  con- 
tinue; and  as  to  the  premium,      ib 

7.  In  1846  a  verbal  agreement  was 
made  between  an  insurer  and  the 
insured  that  until  one  of  the  parties 
dissented,  the  contract  of  insurance 


should  be  continuous,  and  thf 
president  of  the  insurance  compa- 
ny should  from  year  to  year  bring 
the  renewal  receipts  and  call  for 
the  premiums  when  he  thought 
proper,  after  they  became  due. 
In  1847  the  president  offered  to  the 
insured  a  renewal  receipt  for  the 
year  which  would  end  in  July, 
1848,  claiming  a  premium  of  $30, 
instead  of  $25,  the  amount  previ- 
ously paid.  The  insured  assented 
to  the  change,  paid  $25  and  prom- 
ised to  pay  the  balance.  Held,  that 
the  diange  of  premium  terminated 
the  arrangement  between  the  par- 
ties made  in  1846 ;  and  that  it  re- 
quired a  new  bargain  to  effect  a 
continuing  arrangement,  and  to 
enable  the  insured  to  rely  upon  be- 
ing called  upon  on  behalf  of-  the 
company  for  the  premiums,  instead 
of  the  usual  method  of  taking  out 
renewal  receipts  each  year,  as  the^ 
were  needed.  *h 

8.  An  assessment,  in  form,  need  not 
specify  the  name  of  the  party  bound 
to  contribute,  nor  the  amount  of 
the  note.  A  general  assessment 
is  good  by  which  the  receiver  de- 
clares that  each  premium  note  is 
assessed  to  the  full  amount  thereof. 
Sonde  v.  Sandere,  416 

9.  When  it  appears  to  a  receiver, 
ft-om  the  liabilities  of  the  company, 
and  the  times  at  which  the  liabili- 
ties accrued,  and  f^m  an  examina- 
tion of  all  the  classes  and  notes  of 
the  company,  that  there  is  no  note 
that  is  not  chargeable,  to  its  entire 
amount,  for  liabilities  which  justly 
attached  during  the  existence  of 
the  policy  accompanying  such  note, 
a  general  assessment  upon  all  the 
notes,  without  regard  to  classes, 
and  to  their  ftill  amount,  is  unob- 
jectionable, ib 

10.  All  the  notes  of  a  mutual  insu- 
rance copipany  constitute  its  capi- 
tal, whether  they  be  in  one  depart- 
ment, or  another ;  and  if  the  neces- 
sity exists,  resort  must  be  had  to 
the  entire  fund.  ib 

11.  If  a  company  divides  Its  applica- 
tions for  insurance  into  three  class- 
es, one  of  which  is  the  "hazardous 
department,"  and  a  premium  note 
is  in  that  department,  the  maker  is 
first  liable  to  contribute  for  losses 
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in  that  department ;  but  if  the  loss- 
es do  not  exhaust  such  note,  what  is 
left  is  applicable  to  the  payment  of 
losses  in  ttie  other  departments  dar- 
ing the  running  of  hb  policy.       4b 


JUDGE'S  CHABOE. 

s 

See  AoBBXXBVT,  6. 


JUDGMENT. 

1.  A  judgment  by  confession  is  not 
absolutely  void  when  there  has  been 
a  defective  statement,  but  is  Yoid- 
able  only  at  the  instance  of  a  party 
in  interest.    Mead  y.  I^eneh,     285 

2.  A  statement,  alleging  that  the  de- 
fendants "  are  indebted  to  the  plain- 
tiff in  the  sum  of  $3800,  which  in- 
debtedness arose  on  account  of 
goods  purchased  in  the  year  1868 ; 
that  the  whole  amount  of  the  pur- 
diase  was  $8600 ;  and  the  amount 
remaining  due  is  18300;  that  the 
goods  consisted  of  cloths,  trim- 
mings, &c.,  and  were  purchased  at 
P.  where  said  plaintiff  resides,"  is 
sufficient  in  point  of  form,  although 
it  is  not  alleged,  in  terms,  that  the 
goods  were  purchased  by  the  de- 
fendants from  the  plaintiff;  the 
words  used  plainly  importing  that 
fact.  ib 

8.  Judgment  by  default  can  not  be 
entered  except  upon  proof  of  p&r- 
eoruU  service  of  the  summons  and 
complaint.  An  admission  of  eerviee 
of  the  summons  and  complaint,  not 
stating  the  mode  in  which  the  ser- 
yice  was  made,  is  not  sufficient,    ib 

4.  The  admission  of  a  defendant,  of 
the  service  of  a  summons  and  com- 
j.laint,  should  state  that  the  service 
was  personal,  by  the  delivery  of  a 
copy  thereof  to  him,  or  the  clerk 
will  have  no  power  or  authority  to 
enter  Judgment  under  section  246 
of  the  code.  t^ 

6.  A  Judgment  by  confession  was  en- 
tered upon  the  following  statement 
of  the  nature  of  the  indebtedness : 


1.  The  sum  of  $1600  for  cash  bor- 
rowed of  the  plaintiff  from  time  to 
time,  for  which  he  held  the  note  of 
the  defendant,  dated  ^.  2.  That 
the  plaintiff  had  assumed  for  the 
defendant  the  payment  of  $2000, 
for  which  the  latter  had  given  the 
former  his  two  notes  for  flOOO  each, 
payable  &«.  ffeidy  that  this  stat^ 
ment  cooformed  to  the  require- 
ments of  the  code.  JSl^  v.  Cooke,  865 

6.  If  any  material  error  has  occurred 
on  the  trial  before  a  referee,  or  in 
the  findings  of  fact  by  him,  a  new 
trial  should  be  granted ;  but  if  the 
only  error  apearing  in  the  case  is 
in  the  Judgment  which  the  referee 
directs  to  be  entered  as  the  legal 
result  from  those  facts,  it  is  the  proY- 
ince  and  within  the  power  of  the 
court  to  correct  it  by  rendering  the 
appropriate  judgment^.  Beaek  y. 
Cooke,  508 

7.  Thus  where,  on  the  trial  of  an  ac- 
tion for  the  cancellation  or  redemp- 
tion of  a  mortgage,  the  referee 
dismissed  the  .Complaint,  and  on 
appeal  by  the  plaintiff,  the  general 
term  of  the  Supreme  Court  decided 
that  the  referee  erred,  and  that  upon 
the  facts  found  by  him  the  plaintiff 
was  entitled  to  equitable  relief,  and 
after  settling  the  amount  due  on 
the  mortgage,  gave  a  Judgment  al- 
lowing the  plaintiff  to  r^eem  on 
payment  thereof;  -^Betd,  that  the 
court  had  authority  to  render  such 
a  Judgment,  and  the  same  was  af- 
firmed. ^ 

See  ATTACHKB5T,  8. 

Attobnbt,  1,  4,  6|  8. 


JURISDICTION. 

1.  Jurisdiction  may  be  established, 
prima  faeie.hj  recitals  in  the  record. 
Totter  v.  The  Merehantt*  Bank,     641 

2.  The  Supreme  Court,  being  a  court 
of  general  Jurisdiction,  has  by  stat- 
ute Jurisdiction  to  appoint  receiv- 
ers in  cases  of  insolvent  corpora- 
tions. And  when  an  order  is  made 
appointing  such  .an  officer,  the  pre- 
sumption is  that  all  things  were 
done  required  by  the  statute  to  be 
done,  in  order  to  authorize  it  to 
make  such  order.  ib 

See  Sufbbiob  Coubt  of  Nbw  Tobk. 
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LANDLORD  AND  TENANT. 

1«  To  authorize  the  institution  of  sum- 
mary proceedings  tp  recoyer  tiie 
possession  of  land,  the  relation  of 
landlord  and  tenant  must  be  shown 
to  haye  existed  between  the  parties 
by  agreement,  and  not  a  tenancy 
created  by  the  mere  operation  of 
law.    The  Feopls  y.  SmptoHf         55 

2.  Where  the  affidavit  upon  which  a 
siimmons  was  issued,  stated  that 
J.  M.  leased  the  premises  to  M.  M. 
for  the  term  of  ten  years ;  that 
M.  M.  entered  as  tenant,  and  as- 
signed the  lease  to  A.  8.,  who  as- 
signed the  same  to  H.,  and  H.  as- 
signed it  to  I.  8. ;  that  upon  the 
assignment  by  M.  M.  to  A.  8.  the 
latter  became  entitled  to  the  pos- 
session of  the  premises,  and  the 
former  became  the  tenant  of  the 
latter  hy  iufftrune$;  and  that  ^ 
tenon  of  said  transfers  and  assign- 
ments, M.  M.  became  the  tenant  at 
sufferance  of  the  said  I.  8. ;  ii  woe 
held  that  the  facts  sUted  did  not 
.  show  the  conyentional  relation  of 
landlord  and  tenant,  but  the  con- 
trary, and  were  not  sufficient  to 
give  jurisdiction  to  the  Justice,    ib 


LEGACY. 

1.  A  testator,  by  his  will,  gave  to  two 
of  his  sons,  L.  and  8.,  absolutely, 

#the  respectiye  sums  |250  and  $400 ; 
and  J.,  another  son,  being  indebted 

'  to  the  testator,  in  the  sum  of  flOOO, 
secured  by  a  mortgage,  he  directed 
J.  to  pay  those  legacies  to  his  broth- 
ers, f^om  the  onortgage  fund,  and 
bequeathed  to  him  the  balance 
thereof.    Newton  y.  Stanley ^  61 

2.  Btidf  that  the  legacies  to  L.  and  8. 
were  not  specific,  but  general,  the 
testator  merely  pointing  out  the 
fund  from  which  they  were  to  be  sat- 
isfied; and  that  the  estate  of  the 
testator  was  absolutely  liable  for 
their  payment.  ih 

8.  Seldf  aUOf  that  the  executor,  being 
liable  to  L.  and  8.  for  the  amount 
of  their  legacies,  respectiyely,  could 
maintain  an  action  to  foreclose  the 
mortgage  of  J.  for  the  benefit  of 
the  estate.  ib 


LIBEL. 

1.  Where  counts,  in  a  complaint  for 
libels,  set  forth  yarious  artidei 
which  are  alleged  to  haye  been 
falsely  and  maliciously  published 
by  the  defendant,  in  a  public  news- 
paper, and  Which  articles  reflect 
upon  the  plaintiff  and  his  business, 
and  his  management  of  it,  and  tend 
to  iivjure  him  in  his  business,  and 
are  therefore  libellous,  if  falsti  and 
malicious,  such  counts  are  good; 
and  the  objection  that  the  yerdict 
is  in  part  founded  upon  counts 
which  do  not  state  a  cause  of  ac-' 
tion  will  not  lie.  J>y  y.  BenneU,  824 

2.  In  an  action  for  libel,  proof  of  ex- 
press malice  on  the  part  of  the  de- 
fendant, in  the  particular  publica- 
tion counted  upon,  is  competent  for 
the  purpose  of  enhancing  the  dam- 
ages; whether  the  publication 
comes  within  the  class  of  priyileged 
communications,  or  not.  ii 

8.  Within  the  rule  which  allows  proof 
of  the  repetition  of  the  libellous 
charge,  to  show  malice  beyond  that 
implied  by  the  original  publication, 
any  act  or  language  of  the  defend- 
ant tending  to  prove  malice  on  his 
part,  in  regard  to  the  particular 
libel  which  is  the  subject  of  the  ac- 
tion may  be  proved.  ih 
» 

4.  Testimony  tending  to  show  that 
the  publications  complained  of  were 
the  result  of  a  malicious  feeling 
entertained  by  the  defendant  to- 
wards the  plaintiff,  and  that  the 
libellous  articles  were  published  to 
gratify  this  malicious  feeling,  and  to 
accomplish  the  defendant's  threat- 
ened purpose  "  to  finish"  the  plain- 
tiff, is  of  this  nature,  and  therefore 
admissible.  ih 

5.  In  an  action  for  the  publication 
of  a  libel,  in  a  newspaper,  it  is  com- 
petent for  the  plaintiff  to  prove  the 
extent  of  the  circulation  of  the  pa- 
per, at  the  time  the  libel  was  pub- 
lished, ih 

6.  The  editor  and  proprietor  of  a 
newspaper  is  presumed  to  have 
knowledge  of  its  contents.  ih 

7.  Where  the  alleged  libel  is  published 
of  and  concerning  the  plaintiff  as 
the  manager  of  an  opera  in  this 
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lUte,  U  ifl  mmeoMsary  for  the 
plaintiff  to  aver  or  prove  that  he 
had  taken  out  a  license  to  give 
operaUc  representations  under  the 
acts  of  the  legislature,  of  1829  and 
1889 ;  the  legal  presumption  being 
that  he  has  not  violated  those 
statutes.  ib 

8.  If  the  defendant  wishes  to  avail 
himself  of  the  defense  thai  the 
plaintiff  had  not  the  requisite  qual- 
ifications under  the  statute,  he 
should  allege  it  in  his  answer,  and 
the  burden  of  proving  the. want  of 
qualification  is  upon  him.  ib 


LIEN. 

The  law,  in  the  absence  of  any  special 
agreement,  will  not  give  to  a  farm- 
er who  pastures  horses,  for  hire,  a 
lien  upon  the  horses,  for  the  price 
of  keeping  them.    JBmeU  v.  Feareet 

252 

Ste  Attobitbt,  1,  2,  8. 
Chattbl  Mobtoaoi,  2. 


LIMITATIONS,  STATUTE  OP. 

I.  The  defendant  used  the  property 
of  the  plaintiffs  in  its  (the  defend- 
ant's) business,  under  thebelief  of  its 
managing  agent  that  the  company 
had  purchased  it;  and  the  plain- 
tiffs left  the  same  in  the  possession 
of  the  company,  because  it  was 
their  intention  to  sell  the  same  to 
the  company,  and  they  expected 
the  company  would  pay  for  it. 
ffeldf  1.  That  the  possession  of  the 
defendant  being  lawful,  the  statute 
of  limitations  was  no  bar  to  a  re- 
covery for  the  use  of  the  property 
for  the  six  years  next  before  the 
commencement  of  the  suit.  2.  That 
notwithstanding  the  fact  that  the 
plaintiffs  intended  to  sell  the  prop- 
erty to  the  defendant,  and  expected 
the  latter  would  pay  them -for  the 
same,  the  law  would  imply  an 
agreement  by  the  defendant  to  pay 
the  plaintiffs  the  value  of  the  use 
of  the  property  during  the  time  the 
same  was  used  in  its  business. 
8.  That  a  former  suit,  brought  by 
the  plaintiffs,  against  the  defend- 
.  ant,  to  recover  the  value  of  the 
same  property  as  upon  a  taU  there- 
of, and  a  judgment  therein  for  the 


defendant  on  the  ground  that  there 
was  no  sale  and  delivery  of  the 
property  to  the  defendant,  were 
not  a  bar  to  the  present,  action  to 
recover  the  value  of  the  us$  of  the 
property;  and  that  the  defendant 
was  e$t(ifped  from  insisting  that  the 
plaintiffs  could  have  recovered  the 
value  of  the  property,  in  the  form- 
er suit,  had  they  produced  all  their 
evidence.  JRider  v.  Th«  Union  India 
Rubber  Cmnpany,  879 


M 


MANDAMUS. 
See  StTPBBYiBORS,  2,  8|  4. 


MISTAKE  OF  LAW. 
See  HiOHWATB,  9. 


MORTGAGE. 

1.  On  the  6th  of  November,  1851^ 
B.  M.  the  wife  of  M.,  was  possess- 
ed of  95000  of  separate  personal 
estate,  which  her  husband  desired 
to  use  in  his  business.  He  owned 
certain  real  estate  in  fee,  and  to 
obtain  the  money,  and  to  secure  to 
his  wife  the  repayment  thereof,  he 
gave  his  bond  and  mortgage  to  W., 
who  on  the  same  day  assigned  the 
same  to  B.  M.,  on  receiving  the 
$5000  and  paying  it  over  to  the 
husband.  The  mortgage  was  duly 
recorded,  on  the  8th  of  November, 
1857.  The  assignment  was  not  put 
on  record  until  November  21, 1857, 
when  it  was  recorded  in  the  clerk's 
office,  in  the  book  of  mortgages. 
B.  M.,  on  the  8d  of  November, 
1855,  assigned  this  mortgage  to  S. 
On  the  14th  of  February,  1852,  an 
agreement  in  writing  was  made  be- 
tween W.  and  one  J.,  by  which, 
after  reciting  the  fact  of  the  exe- 
cution of  the  mortgage  to  W.  of 
November  6, 1851,  and  that  W.  was 
willing  to  enable  M.  "  to  take  up 
more  money,  and  to  increase  his 
credit  upon  the  security  of  such 
premises,"  W.  agreed  that  his  mort- 
gage should  come  after  any  mort< 
gage  that  M.  and  wife  might  there- 
after execute  to  J? for  any  amount 
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leas  than  $8000 :  and  that  any  snch 
mortgage  should  always  have  pref- 
erence to,  and  be  paid  before,  the 
said  mortgage  of  W.  This  agree- 
ment was  recorded  in  the  clerk's 
office,  in  the  book  of  conveyances, 
Febrnary,  28,  1852.  On  the  18th 
of  February,  1852,  M.  and  wife 
executed  a  mortgage  to  J.,  on  the 
same  premises,  for  $1500,  which 
was  recorded  FebMiary  21,  1852. 
Subsequently,  the  premises  having 
been  sold  upon  the  foreclosure  of 
a  prior  mortgage,  S.  and  J.  claimed 
the  surplus  moneys  arising  from 
the  sale ;  the  former  as  Uie  as- 
signee of  B.  M.,  and  the  latter  in 
his  own  right.  Hdd,  1.  That  the 
mere  circumstance  of  B.  M.  uniting 
with  her  husband  in  the  mortgage 
to  J.,  it  being  done  in  ignorance  of 
the  fact  that  it  was  intended  to 
give  such  mortgage  preference  over 
the  one  held  by  her,  was  not  a 
ground,  in  equity,  for  postponing 
her  mortgage  or  rendering  it  sul^ 
ordinate  to  J.'s  ;  the  spirit  and  in- 
tent of  the  act,  and  of  the  instru- 
ment which  she  executed,  being  to 
cut  off  her  inchoate  right  of  dower. 
2.  That  the  agreement  between  W. 
and  J.  of  February  14,  1852,  did 
not  operate  as  a  release  of  the 
mortgaged  premises,  the  whole 
premises  being  still  covered  by  the 
W.  mortgage,  and  continuing  sub- 
ject to  it.  That  it  was  a  mere  per- 
sonal contract  or  covenant,  good 
between  the  parties,  if  W.  had  the 
right  to  make  it.  8.  That  the  re- 
vised statutes,  refative  to  the  proof 
and  recording  of  conveyances  of 
real  estate,  have  no  application  to 
an  instrument  like  that  executed 
between  W.  and  J.  That  it  was  a 
paper  not  entitled  to  record ;  and 
J.  acquired  no  rights  by  record- 
ing it ;  or  if  entitled  to  be  recorded, 
it  was  not  recorded  according  to 
law,  hence  its  record  was  not  notice 
even  to  subsequent  purchasers ;  nor 
did  it  confer  any  priority  over 
B.  M.'s  assignment,  afterwards  duly 
recorded.  4.  That  such  paper  should 
have  been  recorded  in  the  book  of 
mortgages,  if  any  where,  to  have 
made  the  record  effectual  as  against 
subsequent  bona  Jide  assignees  or 
purchasers  from  the  mortgagee. 
That  recording  the  paper  in  the 
book  of  deeds  was  not  duly  record- 
ing it,  within  the  meaning  of  the 
recording  acta^  so  as  to  oe  con- 


structive notice  to  a  snbsequeni 
mortgagee  in  good  faith,  or  to  af- 
fect a  conveyance  subsequently  bnfc 
duly  recorded.  5.  That  S.  the  as* 
signee  and  holder  of  the  senior 
mortgage,  executed  by  M.  to  W. 
on  the  6th  of  November,  1851,  was 
entitled  to  the  surplus  moneys ; 
that  mortgage  being  prior  in  date 
and  in  record,  and  still  retaining  its 
original  priority  in  the  hands  of 
S.,  and  B.  M.'s  rights  and  those  of 
her  assignee,  not  being  affected  by 
the  attempted  record  of  the  agree- 
ment between  W.  and  J.  GiUig  v 
MaoMt,  191 

2.  The  right  to  the  money  secured  by 
a  mortgage  being  personal,  either 
one  of  several  mortgagees  can  re- 
ceive the  same,  and  discharge  the 
right  to  recover  it  of  the  mortga- 
gor. The  recple,  ex  rd,  Eagle^  r. 
Keyeer^  226 

• 

8.  Where  a  mortgage  was  made  to  M. 
and  W.  describing  them  as  "  execu- 
tors of  £.,"  and  the  money  was 
made  payable  to  them  or  their  "  ex- 
ecutors, administrators  or  assigns  ;*' 
Seld,  that  after  the  death  of  M., 
upon  the  refusal  of  his  executors 
to  unite  with  W.  in  the  execution 
of  a  satisfaction  piece,  the  certifi- 
cate of  W.  as  surviving  mortgagee, 
duly  acknowledged,  showing  pay- 
ment of  the  mortgage,  whether  the 
mortgage  belong^  to  W.  and  M. 
as  private  persons,  or  as  executors, 
entitled  the  mortgagor  to  have  it 
discharged  upon  the  record.  tk 

4.  The  statute  respecting  the  cancel- 
lation of  the  records  of  mortgages 
does  not  require  that  the  satisfac- 
tion certificate  shall  be  signed  and 
acknowledged  by  the  representa- 
tives of  the  deceased  mortgagee, 
in  such  a  case,  as  well  as  by  the 
survivor,  to  authorize  the  register 
to  cancel  the  mortgage.  ib 

5.  In  June,  1854,  the  plaintiff  loaned 
'  to  B.  $1000,  as  security  for  the  re- 
payment of  which  it  was  agreed 
that  B.  and  his  wife  should  execute 
and  deliver  a  bond  and  mortgage, 
and  that  B.  should  pay  the  plaintiff 
$10  in  addition  to  the  legal  interest, 
for  such  loan,  which  was  paid,  and 
the  bond  and  mortgage  signed  by 
B.  and  delivered  to  the  plaintiff, 
with  the  agreement  that  the  mort- 
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gage  ahould  thereafter  be  signed 
by  bis  wife,  who  was  then  ill,  and 
acknowledged  by  both.  On  the 
27th  of  March,  1855,  the  parties 
met,  before  a  justice,  for  the  pur- 
pose of  having  the  mortgage  ac- 
knowledged, when  B.  and  his  wife 
refused  to  acknowledge  the  execu- 
tion unless  the  plaintiff  would  re- 
pay the  $10,  paid  as  usurious  inter- 
est. The  plaintiff  repaid  the  mon- 
ey, and  the  mortgagors  then  ac- 
knowledged the  mortgage,  and  the 
same  was  delivered.  Ifeld,  that 
prior  to  the  27th  of  March,  1855, 
the  bond  and  mortgage  had  never 
taken  effect  as  delivered  instru- 
ments, but  were  in  the  hands  of  the 
plaintiff,  awaiting  completion  and 
acceptance.  That  before  any  ef- 
fective delivery  took  place,  the 
contract  between  the  parties  had 
been  made  legal  by  the  repayment 
of  the  usurious  premium  ;  and  that 
the  bond  and  mortgage,  when  first 
delivered  to  take  effect,  were  de- 
livered in  pursuance  of  a  lawful 
contract,  which  they  correctly  rep- 
resented ;  and  that  they  were  there- 
fore valid.    Bracket  J.  Barney,   888 

9.  The  legal  owner  of  lands  covered 
by  a  mortgage  may  maintain  an 
action  to  compel  the  discharge  of 
the  mortgage,  if  it  be  fully  paid, 
or  to  redeem  the  lands  f^om  its 
lien,  if  it  be  not  paid ;  and  it  is 
wholly  immaterial,  in  this  respect, 
in  what  manner  or  for  what  con- 
sideration, or  with  what  object,  he 
acquired  the  title.     Beach  v.  Cooke, 

■    598 

7.  The  plaintiff  alleged,  in  his  com- 
plaint, that  he  was  the  owner  of 
lands  incumbered,  as  i^peared  by 
the  records  in  the  county  clerk^s 
office,  by  a  mortgage  of  $52,000, 
and  interest ;  that  the  mortgage 
was  held  by  the  defendanl,  and  was 
fully  paid  ;  and  he  prayed  to  have 
it  discharged  upon  the  record.  By 
her  answer  the  defendant  claimed 
that  there  was  dne  to  her,  upon  the 
mortgage,  $10,000  and  interest. 
After  a  litigation  lasting  over  five 
years,  it  was  established  by  the 
report  of  a  referee  that  the  state- 
ments of  the  plaintiff  were  all  true, 
except  that  a  small  sum,  (less  than 
$1800,  besides  interest,)  remained 
due  on  the  mortgage,  ffddf  that  it 
would  be  a  cause  o!  reproach  to 


the  administration  of  justice  if  the 
court  could  give  no  judgment  ex- 
cept to  dismiss  this  action,  leaving 
the  parties  to  repeat  the  same  tedi- 
ous process  in  another  form,  before 
the  controversy  between  them  could 
be  ended.  •  ii 

8.  That  regarding  the  action  as  an  ac- 
tion quia  tivtet  merely,  to  remove 
the  cloud  of  the  mortgage  ft-om  the 
plaintiff's  title,  upon  the  allegation 
that  the  mortgage  was  fully  paid, 
it  was  entirely  proper,  when  it  ap- 
peared by  the  evidence  that  a  biU- 
ance  remained  unpaid,  to  grant  the 
relief  demanded  by  the  plaintiff, 
eondiUotwUyt  viz.  by  a  decree  direct- 
ing that  the  mortgage  should* be 
given  \ip  and  satisfied,  npon  the 
payment  of  $1259.84,  with  interest 
and  costs,  within  six  months ;  and 
that  in  case  of  his  failure  to  pay  or 
tender  that  sum,  a  judgment  of 
the  special  term  dismissing  the 
complaint,  should  be  affirmed  with 
costs.  ih 

9.  But  that  as  the  complaint  embraced 
not  only  the  features  of  a  bill  quia 
timety  but  also  of  a  bill  to  redeem, 
and  contemplated  the  possibility 
of  a  balance  being  found  due  on 
the  mortgage,  and  demanded  such 
relief  as  wo%1d  be  agreeable  to 
equity,  on  that  state  of  facts ; 
Hddy  that  although  there' was  no 
express-  general  6ffer  .to  pay  any 
balance  which  might  be  found  due, 
the  case  was  in  form  one  in  which 
it  was  proper  to  allow  the  plaintiff 
to  redeem.  ih 

10.  In  an  action  to  redeem,  an  offer 
to  pay  the  balance  due  is  not  in- 
dispensable. %h 

See  Chattel  Mobtoaob. 

JUDaXBNT,  7. 


MURDER. 
See  Cbimibaii  Law. 

N 

NEW  TRIAL. 
See  Cbixibal  Law. 
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NEW  YORK,  (CITY  OP.) 


1.  A  crib  or  pier,  erected  in  the  wa- 
ters of  the  harbor  of  New  York,  is 
a  pablic  nuisance,  unless  the  party 
erecting  IJie  same  is  authorized  to 
build  it,  at  that  place,  by  some 
power  competent  to  confer  an  au- 
thority.    The  FeqpU  T.  VanderbOt, 

896 

2.  By  a  resolution  of  the  common 
council  of  the  city  of  New  York, 
passed  in  May,  1858,  and  approved 
by  the  mayor,  permission  was  given 
to  the  defendant  to  widen  a  small 
pier  on  the  south  side  of  pier  No.  1. 
North  river,  on  the  southerly  side, 
80  as  to  make  the  same  forty  feet 
wide,  and  that  it  be  extended  par- 
allel with  pier  No.  1,  to  the  exte- 
rior line,  at  a  distance  of  one  hun- 
dred and  fifty  feet  f^om  said  pier, 
under  the  directions  of  the  street 
commissioner.  Held,  that  the  may- 
or and  common  council  had  no 
authority  to  grant  the  defendant 
such  permission.  ib 

8.  Meld,  aleo,  that  the  crib  sank  by  the 
defendant,  and  the  proposed  piei:, 
were  a  purpresture,  and  were  per  ee 
a  public  nuisance.  That  the  ofier, 
therefore,  to  prove  that  the  crib 
and  pro|>o8ed  pier  were  not,  and 
would  not  be,  an  actual  nuisance, 
and  would  not  ir\juriou8ly  interfere 
with  or  afiect  the  navigation  of  the 
river  or  bay,  was  properly  over- 
ruled, ib 
* 

I.  The  act  of  March  27,  1821,  «to 
provide  for  the  expense  of  extend- 
ing the  battery  in  the  city  of  New 
York,"  &>c,  did  not  authorize  the 
common  council  to  pass  such  a  res- 
olution ;  inasmuch  as  the  defendant 
was  constructing  the  proposed  pier 
for  private  objects,  and  not  for  the 
purpose  of  extending  the  battery.  ^ 


NOTICE. 

See  Pabtnebship,  2,  8. 
Pbactice,  6,  6. 


NOTICE  OF  PROTEST. 
See  Pbohibbobt  Notb. 


NUISANCE. 


1.  A  crib,  or  pier,  erected  in  the  wa« 
ters  of  the  harbor  oC*  New  York,  ir 
a  public  nuisance,  unless  the  party 
erecting  the  same  is  authorized  to 
build  it,  at  that  place,  by*  some 
power  competent  to  confer  an 
authority.    The  People  t.  VanderbUi, 

896 

2.  The  remedy  to  prevent  the  erec- 
tion of  a  purpresture  and  nuisance, 
in  a  bay  or  navigable  river,  is  by 
iqjunction  at  the  suit  of  the  attor- 
ney general.  ih 


0 

■ 

ONUS  PROBANDI. 
See  LiBBL,  8. 


PARTIES. 

1.  A  plaintiff  is  not  now  to  be  non- 
suited because  he  has  brought  too 
many  parties  into  court.  If  he 
could  recover  against  any  of  the 
defendants,  upon  the  facts  proved, 
had  he  sued  them  alone,  a  recovery 
against  them  will  be  proper,  al- 
though he  may  have  joined  others 
with  them  in  the  action,  against 

'  whom  no  liability  is  shown.  Meln- 
toah  V.  Bnai^n,  169 

2.  Where  the  complaint  was  against 
five  defendants  as  common  carriers, 
and  the  proof  tended  to  establish  a 
cause  or  action  against  two  of 
them,  and  there  was  no  proof  what- 
ever that  the  other  three  were  lia- 
ble jointly  or  otherwise ;  Seid,  that 
although  the  plaintiff  had  joined 
with  the  two  liable,  others  against 
whom  no  liability  was  shown,  it 
was  not  error  in  the  judge,  upon 
the  request  of  the  two,  to  refuse  to 
direct  a  verdict,  or  order  judgment, 
in  their  favor.  ii 

3.  A  husband  is  not  a  proper  party, 
in  an  action  by  the  wife  concerning 
her  separate  property — as  upon  an 
award  in  her  favor.  Such  property 
is  held  by  her  in  opposition,  and 
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withoat  regard  tO|  marital  rights. 
Fakner  t.  jDavia,  242 

4.  If  the  hasbaj^d  be  joined  as  a  plain- 
tifif,  in  such  an  action,  the  defend- 
ant may  demur  to  the  complaint, 
on  the  ground  that  it  does  not  state 
a  cause  of  action  in  favor  of  the 
husband ;  and  as  to  him,  the  com- 
plaint will  be  dismissed.  ib 

6.  The  defendant  may  also  raise  the 
question  on  the  trial — no  cause  of 
action  appearing  in  his  favor — and 

'  procure,  as  to  him,  a  dismissal  of 
the  complaint.  But  he  can  not 
claim  a  cQsmissal  as  to  both  plain- 
tiffs, a 

6.  The  wife  having  no  legal  capacity 
to  sue,  except  by  a  next  friend, 
previous  to  the  amendment  of  sec- 
tion 114  of  the  code,  in  1867,  the 
defendant  might  demur  on  that 
ground,  where  she  sued  Jointly  with 
her  husband.  ib 

7.  As  that  objection  appears  upon  the 
face  of  the  complaint,  it  will  be 
waived,  if  not  taken  by  demurrer, 
and  can  not  be  raised  upon  the 
trial.  ib 

Ss$  COMPLAIVT,  8. 


PARTNERSHIP. 

1.  A  sheriff  can  not,  upon  an  execu- 
tion issued  in  an  attachment  suit 
brought  against  the  members  of  a 
limited  partnership,  levy  upon,  and 
sell,  the  right,  title  and  Interest.of 
a  special  partner,  in  the  goods, 
chattels,  assets  and  accounts  of  the 
firm.    Sarrit  v.  Murray^  674 

2.  Where  a  sheriff  is  selling  the  inter- 
est of  a  special  partner,  in  the 
property  of  a  limited  partnership, 
the  purchaser  is  bound  to  know  that 
such  sale  is  illegal.  Hence  it  is  not 
necessary  for  the  special  partner, 
though  present,  to  give  any  notice. 

ib 

8.  More  especially  is  such  notice  un- 
necessary if  the  purchaser  is  him- 
self a  partner  in  the  firm.  ib 

4.  A  levy  upon  the  interest  of  a  spe- 
cial partner  in  the  property  of  the 
firm,  upon  attachments,  will  not 
d9prive  such  partner  of  his  interestj 


or  the  right  to  an  account,  or  pre* 
vent  him  from  collecting  any  8ur« 
plus  remaining  over  and  above  such 
claims  as  the  sheriff  has,  upon  it.  ift 


PIER. 
8h  Nbw  Yo^k,  (Citt  of,.) 

PRACTICE. 

1.  Where,  in  an  action,  brought  to 
have  a  bond  and  mortgage  reform- 
ed, so  as  to  conform  to  a  parol  con- 
tract between  the  parties,  in  pur- 
suance of  which,  it  was  alleged, 
they  were  given,  the  judge  found 
that  the  bond  and  mortgage  were 
not  in  conformity,  in  their  terms, 
with  the  parol  contract,  and  that 
there  was  a  mistake  of  fact  on  the 
part  of  the  plaintiff  in  relation  to 
the  writings,  and  that  he  was  eq- 
titled  to  have  the  same  reformed, 
and  directed  judgment  to  be  enter- 
ed accordingly;  but  without  find- 
ing whether  or  not  there  was  any 
fraud,  or  mistake  of  fact  on  the 
part  of  the  defendant  as  to  the 
terms  of  the  instruments;  it  totu 
heidt  that  the  rule  for  judgment  in 
favor  of  the  plaintiff,  was  to  be  con- 
strued as  a  finding  of  the  necessary 
facts.    Eider  v.  FoweU,  810 

2.  A  party  has  no  right  to  object, 
when  a  cause  is  reached  in  its  or- 
der on  the  calendar,  at  the  circuit, 

.  that  the  trial  should  not  be  had  be- 
fore the  judge  who  is  presiding,  for 
the  reason  that  he  had  tried  the 
cause  on  a  former  occasion.  Fiy 
V.  JBermett,  824 

8.  The  question  as  to  which  party 
shall  open  and  close  the  case,  it 
teemtf  should  be  regarded  as  one  of 
practice,  to  be  regulated  by  the 
discretion  of  the  judge,  and  his  de- 
cision upon  it  is  not  a  subject  of 
exception.  ib 

4.  If  the  court  had  the  power  to  re- 
view a  decision  upon  a  matter  which 
is  the  subject  of  discretion,  it  would 
not  be  disposed  to  reverse  a  judg- 
ment for  an  error  in  the  exercise  of 
B.uch  discretion.  ib 

5.  The  general  rule  of  practice,  re- 
quiring a  written  notice  to  produce 
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papers,  has  reference  to  the  prelim- 
inary preparations  for  trial.  The 
reason  of  the  rale  does  not  apply 
to  a  notice  ^ven  in  the  presence 
and  hearing  of  the  court,  while  the 
trial  is  in  proi^rese,  from  day  to 
day.    Kerr  v.  MeGuire,  446 

6.  Thus,  where,  at  a  previous  meet- 
ing before  the  referee,  the  plaintiff 
had  given  the  defendant  verbal  no- 
tice to  produce  all  bills  rendered 
and  receipts  given  to  him  relating 
to  the  subject  of  the  controversy, 
or  that  parol  evidence  of  their  con- 
tents would  be  given;  it  waa  held, 
tba^  the  notice  was  sufficient.        ib 

See  Appeal. 

EXCEPTIONB. 
JUDOMBffT. 

Verdict. 


PRESUMPTIONS. 
See  LiBBL,  6. 

PRINCIPAL  AND  AGENT. 
See  Chattel  Mobtoaob,  8. 

PRINCIPAL  AND  SURETY. 

1.  It  is  a  well  settled  principle  that  a 
surety  who  pays  a  debt  for  his 
principal  is  entitled  to  be  put  in 
the  place  of  the  creditor,  and  to  all 
the  means  which  the  creditor  pos- 
sesses to  enforce  payment  against 
the  principal  debtor.  Lewie  v. 
I'almer,  271 

2,  H.  loaned  to  the  firm  of  L.  &,  Co. 
the  sum  of  $1800,  taking  as  securi- 
ty therefor  a  mortgage  on  personal 
property  in  their  possession,  and 
also  an  assignment  of  the  plaintiff's 
bond  and  mortgage  covering  real 
estate  owned  by  him ;  which  bond 
and  mortgage,  at  the  request  of 
L.  &,  Co.  and  for  their  benefit,  had 
been  executed  to  them,  by  the 
plaintiff,  for  the  purpose  of  being 
assigned  to  H.;  and  which  were,  at 
the  time  the  loan  was  made,  and  as 
a  condition  thereof  on  the  part  of 
H.,  assigned  and  delivered  by  L.^  &, 
Co.  to  H.  as  additional  security. 
Subsequently  H.  brought  a  suit  to 
foreclose   the    mortgage    on    the. 


plaintiff's    property,    which 
prosecuted,  by  his  administratrix, 
after  his  death,  to  final  judgment. 
To  prevent  a  sale  o^the  mortgaged 
premises,    the    plaintiff    paid    the 
amount  of  the  judgment,  11780.05, 
taking  from  the  administratrix  of 
H.  an  assignment  of  the  chattel 
mortgage.     The  defendants,  after 
the  chattel  mortgage  had  been  duly 
filed,  and  with  notice  thereof,  con- 
verted the  property  embraced  in  it 
to  their  own  use,  and  reftised,  on 
demand,  to  deliver  it  to  the  plain- 
tiff.    Held,  1.  That  the  case  was 
that  of  a  surety  compelled  to  pay 
the  debt  of  his  principal;  and  who 
was  entitled  to  be  subrogated  to 
the  rights  of  the  creditor  against 
the  principal  debtors.    2.  That  the 
right  of  H.  to  the  propcn'ty  covered 
by  the  chattel  mortgage  was  that 
of  owner,  as  between  the  parties  to 
the  mortgage  and  all  parties  pur- 
chasing with  notice.    That  upon  a 
failure  to  pay,  according  to  the 
condition  of  the  mortgage,  the  ab- 
solute title,  at  law,  was  in  the  mort- 
gagee, who  had  the  right  to  possess 
himself  of  the  goods,  sell  the  same, 
and  pay  the  debt  out  of  the  pro- 
ceeds.   8.  That  the  plaintiff,  being 
subrogated  to  this  right,  upon  re- 
ceiving the  assignment  of  the  chat- 
tel mortgage,  was  entitled  to  en- 
force  it   for    his    reimbursement. 
4.  That  the  plaintiff,  on  paying  the 
debt  as  surety,  and  on  becoming 
assignee  of  the  mortgage,  became 
invested  with  the  title  to  the  prop- 
erty and  all  the  rights  of  H.  under 
the  mortgage ;  and  that  the  defend- 
f&nts  were  liable  to  him  for    the 
amount  he  had  so  paid  as  surety ; 
the  value  of  the  property  converted 
exceeding  the  amount  so  paid  by 
the  plaintiff.  ib 


PROCESS. 

.  Where  process  has  been  set  aside 
for  irregularity,  it  will  afford  no 
justiflcatioi)  to  the  party  at  whose 
instance  it  was  issued,  for  acts  done 
under  it.    Kerr  v.  Mount,  659 

.  A  process  being  void,  the  party 
who  sets  it  in  motion,  and  all  per- 
sons aiding  and  assisting  him,  are 
prima  facie  trespassers,  for  seizing 
property  under  it.  a 
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8.  Acts  which  an  officer  might  justify 
under  process  actually  void  but 
regular  and  apparently  valid  on  its 
face,  will  be  trespasses  as  against 
the  party.  ib 

4.  The  moment  process  is  set  aside 
for  irregularity,  the  party  becomes 
a  trespasser  ti  initio;  and  the  re- 
turn of  the  property  will  only  go  in 
mitigation  of  damages.  It  is  no 
answer  in  bar  of  an  action  for  the 
wrong.  ib 

6.  The  officer,  in  such  a  case,  is  the 
agent  or  servant  of  the  party  in 
whose  favor  the  process  is  issued, 
and  the  party  is  liable  for  any  in- 
Jury  to  Uie  goods,  caused  by  his 
negligent  or  careless  acts  while 
such  goods  are  in  his  possession,  ib 


PROMISSORT  NOTES. 

1.  Where  the  complaint  described  the 
note  sued  on  as  being  made  by 
*'  Orrin  North,"  and  the  note  offer- 
ed in  evidence  appeared  to  have 
been  made  by  a.^«nm,  consisting  of 
two  persons,  doing  business  under 
the  name  of  "  Orrin  North;"  Sdd, 
that  an  objection  to  the  reading  of 
the  note  and  protest  in  evidence 
was  properly  overruled.  JSank  of 
CooperaUfWH  v.  Woodt^  645 

2.  An  offer  to  prove  other  outstand- 
ing notes  of  the  same  amount  as 
the  one  in  suit,  with  the  like  maker 
and  iDdorsers,  and  place  of  pay- 
ment as  the  one  in  suit,  and  matur- 
ing at  various  times  between  Feb- 
ruary and  August,  was  A«2</ properly 
overruled;  where  the  defendants 
had  permitted  the  note  in  suit  to 
be  read  without  objection  to  the 
protest,  and  without  a  motion  for  a 
nonsuit,  and  without  stating  that 
the  object  of  the  proof  was  to  show 
that  the  notice  of  protest  wad  too 
indefinite,  and  might  be  applied  to 

.some  one  of  the  numerous  notes 
thus  offered  to  be  proved ;  nor  was 
there  any  request  to  charge  the 
Jury  as  to  the  effect  of  the  notice 
of  protest,  or  any  objection  made 
thereto.  ib 

m 

8.  Eddf  aito,  that  the  offered  evidence 
did  not  go  far  enpugh  to  raise  a 
question  as  to  the  sufficiency  of  the 
notice  of  protest;  there  being  no 


proof,  or  offer  to  prove,  that  any 
one  of  the  several  notes  (other  than 
the  one  in  suit)  was  held  by  the 
plaintiff,  or  matured  at  or  about 
the  time  of  the  one  in  suit,  or  was 
ever  protested,  so  as  to  be  capa'ble 
of  being  confounded  with  the  one 
in  suit.  ib 

4.  A  notice  of  protest  dated  the  day 
on  which  a  note  matures,  stating 
that  d  promissory  note  drawn  by 
0.  N.,  for  $1000,  and  indorsed  by 

.  the  person  to  whom  the  notice  is 
sent,  "m  protested"  for  non-pay- 
ment, is  a  sufficient  description  of 
the  note,  in  connection  with  the 
facts  that  no  other  note  of  similar 
amount  fell  due  on  that  day ;  that 
no  other  notes  were  held  by  the 
plaintiff;  and  that  no  others  were 
in  fact  protested.  And  will  be 
construed  as  referring  to  the  day 
of  the  date  of  the  notice,  as  the 
day  when  the  note  was  protested,  ib 

6.  The  true  principle  is,  that  if  facts 
exist  which  render  such  a  notice 
uncertain  or  equivocal,  and  the 
knowledge  of  these  facts  is  confined 
to  the  indorser,  or  is  not  brought 
home  to  the  holder  of  the  paper, 
the  notice  is  sufficient  to  charge 
the  indorser.    Fer  Db5I0,  Ch.  J.  ib 

6.  The  principle  of  the  case  of  Cook  v. 
LUehJUU,  (6  Seld.  279,)  ought  not 
to  be  extended.  ib 

7.  The  true  rule  is  as  stated  by  Judge 
Bbnio,  in  Home  Imuranee  Co,  v. 
Oreen,  (19  N.  T.  Rep.  118,)  that  a 
notice  of  protest  should  reasonably 
apprise  the  party  of  the  particular 
paper  on  wUch  he  is  sought  to  be 
charged.  ib 

8.  A  printed  notice  of  protest,  includ- 
ing the  signature  of  the  notary,  is 
sufficient.  ib 

9.  A  notice  of  protest,  dated  the  day 
a  note  is  payable,  and  which  states 
the  names  of  the  maker  and  in- 
dorser, and  the  amount,  is  suffi- 
cient to  charge  the  indorser,  unless 
circumstances  exist  which  wpuld 
render  the  information  it  was  de- 
signed to  give  equivocal  and  un- 
certain, iank  of  Cooper&town  v. 
Wood»,  661 

10.  Where,  in  an  action  against  in- 
dorsers,  upon  a  note  miule  by  N. 
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for  $2000,  dated  July  6, 1857,  and 
maturing  on  the  28th  of  August, 
1857,  under  a  notice  of  protest  thus 
general,  the  defendants  offered  to 
prove  that  since  the  6th  of  Janu- 
ary, in  that  year,  they  had  indorsed 
eleven  other  notes  for  N.'s  accom- 
modation, each  for  $2000,  which 
notes  respectively  matured  prior 
to  the  note  sued  on,  and  on  differ- 
ent days  in  each  of  the  months 
from  January  to  August ;  and  that 
for  aught  the  indorsers  knew,  all 
of  such  notes  were  outstanding  at 
the  maturity  of  the  note  in  suit; 
Hddf  that  the  former  existence  of 
those  notes  did  not  cast  any  addi- 
tional duty  upon  the  holder,  in  giv- 
ing notice  of  the  dishonor  of  Uie 
note  sued  on.  ib 

11.  Hddf  obo,  that  evidence  showing 
that  there  were,  at  the  time  the 
note  sued  on  matured,  three  other 
notes  made  by  N.  and  indorsed  by 
the  defendants,  each  for  $2000,  out- 
standing, maturing  respectively  in 
April,  June  and  July,  1857,  was 
properly  excluded ;  such  notes  be- 
ing past  due;  held  by  other  par- 
ties; and  the  plaintiff*,  so  far  as 
appeared,  having  no  knowledge  of 
their  existence.  ib 

12.  The  obligation  of  the  maker  of  a 
promissory  note  is  to  be  present, 
either  personally  or  by  some  agent, 
at  the  place  of  payment,  prepared 
to  pay.  If  the  holder  causes  the 
paper  to  be  presented,  at  that  place, 
to  the  person  in  charge,  it  is  suffi- 
cient; whether  the  person  making 
the  presentment  is  personally  ac- 
quainted with  the  man  having 
charge  of  the  office  at  which  the 
note  is  payable  or  not.  Hb 

18.  The  signature  of  the  notary,  to  a 
notice  of  protest,  need  not  be  in 
writing.  It  is  sufficient  if  It  be 
printed.  ib 

See  CoirYBBSioK. 

Debtor  and  Obbbitob,  4,  5. 

USUBT. 

YEirnOB  AND  PUBCHABBB,  10,  11. 


PURPRESTUEB. 


8e$  NmsABoa. 


B 

EECEIYER. 
See  Ibbubabcb,  9. 


RECITALS. 

1.  The  pendency  of  the  action  is 
which  an  order  appointing  a  re^ 
oeiver  was  made  may  be  proved  by 
the  recitals  in  the  order.  PatUr  v. 
Th$  MtrehmW  Bank  of  Mbai^,  641 

2.  Jurisdiction  may  be  established, 
prima  faeie^  by  recitals  in  the  record. 


RECORDINQ  ACT. 

« 

Sh  M0BTOA.OI1 1, 

REFEREE. 

Where,  upon  a  plea  of  payment,  the 
referee,  on  conflicting  evidence, 
finds  the  defendant  to  be  Indebted 
to  the  plaintiff  in  a  specified 
amount,  his  conclusion,  upon  that 
question  of  fact,  is  not  the  subject 
of  review  in  this  court.  Kerrf. 
McQwre,  445 

See  JuDaxBBT,  6,  ?• 
ROAD. 

Sm  HlGHWATS. 


B 

BET-OFF. 
See  Attobhbt,  8. 


SHERIFF. 
See  EzBonnoB. 

PABTirBBBHIP. 


STATUTES. 

1.  The  act  to  amend  the  charter  of 
the  city  of  Rochester,  paaaed  July 
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6, 1861,  iDclading  sectioiu  286  to  291 
iDcliisiTe,  which  authorize  the  city 
corporation,  upon  certain  condi- 
tions, to  subscribe  for,  and  become 
the  purchaser  of  stock  in  the  Roches- 
ter and  Qeneeee  Valley  Rail  Road 
Company  to  the  amount  of  $800,000 ; 
to  issue  the  corporate  bonds  for 
that  sum ;  to  dispose  of  the  stock 
by  sale ;  and  to  raise  by  taxation 
the  money  to  discharge  the  interest 
of  such  bonds;  was  constitution- 
ally passed  and  is  a  valid  and  bind- 
ing law.    Ckrk»  w.  I%$  OU^  of£oeh^ 

606 


STOCK. 


2.  That  act,  notwithstanding  the  pro- 
Tision  that  the  above  mentioned 
sections  should  not  take  effect  until 
they  bad  been  submitted  to  the 
electors,  for  the  purpose  of  deter- 
mining whether  or  not  it  was  expe- 
dient for  the  dty  to  borrow  the 
money  for  the  purpose  specified 
therein,  was  enacted  by  the  legisla- 
ture, and  not  by  the  people  of  Roch- 
eeter ;  and  the  subscription  for  the 
stock,  and  the  isssing  of  the  bonds, 
by  the  corporation,  in  pursuance 
of  the  authority  given  by  the  stat- 
ute, were  valid  acts.  ib 

8.  While  general  statutes  must  be  en- 
acted by  the  legislature,  it  is  plain 
the  power  to  make  local  regula- 
tions, having  the  force  of  law  in 
limited  localities,  may  be  committed 
to  other  bodies  representing  the  peo- 
ple in  th«r  local  divisions,  or  to  the 
people  of  those  local  ditricts  them- 
selves, ib 

4.  The  electors  of  a  dty  or  village 
may  be  made  the  depositaries  of 
such  powers  of  local  government  as 
the  legislature  may  see  fit.  to  pre- 
scribe, and  the  exerdse  of  which 
is  not  repugnant  to  any  of  the  gen- 
eral arrangements  of  tiie  constitu- 
tion, ib 

6h  Cbimiwal  Law. 

Nbw  Tobk,  (oitt  or.) 

'    •    STIPULATION. 

A  stipulation  to  postpone  an'  execu- 
tion which  has  been  issued  on  a 
judgment  fhtudulently  entered,  on 
condition  that  a  motion  shall  not 
be  made  to  set  aside  the  Judgment, 
is  founded  upon  a  good  consider- 
ation.   JUad  V.  Frmeh,  286 


8h  Attobfst,  6. 

N,  y.  E.— 28 


45 


Sm  Aobbbhbbt,  4. 

BoKA  FxDB  Pdbohasbbs. 

STATVVBf. 

BUBROOATION. 
8h  Pbibcipal  An>  Subbtt. 

BTTMMAR7  PROCEEDINGS. 
Sm  Labdlobd  An>  Tbbabt, 

SUMMONS. 

8f  Attaohxbbt,  6. 
.    JanoxBBT,  8,  4. 

SUPERIOR  COURT  OF  NEW 
TORK. 

In  all  actions,  except  those  enumer- 
ated in  sections  128  and  124  of  the 
code,  where  there  is  only  a  single 
defendant,  he  must,  to  give  the 
Superior  Court  of  the  dty  of  New 
Tork  Jufisdietion,  reside  in  the 
dty,  or  be  served  with  the  sum- 
mons therein.    JEsrr  ▼.  Mowii^   669 

SUPERYISOBS. 

1.  A  board  of  supervisors  can  only 
audit  the  damages  assessed  for  the 
land  of  an  individual  taken  for  a 
highway,  with  the  charges,  A«.,  as 
provided  in  the  highway  act,  (2 
R.  S.  890,  %  98,  6th  ed.)  and  no 
more  can  be  levied  and  collected 
of  the  town.  Ths  FsopU  vi  Supers 
vitort  of  Bicbmondf  112 

2.  If  the  supervisors  make  a  false  re- 
turn to  a  mandamus  sued  out  by  an 
individual  whose  land  is  taken  for  a 
highway,  and  the  relator  has  been 
kept  out  of  the  damages  to  which 
he  was  entitled  from  Sie  town,  the 
supervisors  may  be  properly  made 
liable  in  damages,  to  the  extent  of 
the  interest  upon  the  damages  as- 

OvBBoU«  vW 

8.  Where,  upon  application  for  a  per- 
emptory mandamus,  in  sudi  a  case, 
the  mtterial  issues  are  found  in  fkvor 
of  the  plaintiff,  the  Judgment  should' 
be  that  a  peremptory  mandamus  ia« 
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BVLB  to  the  board  of  taperTiBon  com- 
manding them  to  audit  the  claim 
as  commanded  in  the  altematiTe 
writ.  A  direction  to  the  Jury  to 
render  a  yerdict  for  the  relator 
for  the  amount  of  the  damages  as- 
sessed, and  the  interest  thereon  aa 
damages,  is  erroneous.  f^ 

4.  But  on  appeal  to  this  court,  f^om 
such  a  Judgment,  the  facts  being 
before  the  court,  it  may  modify 
the  Judgment  by  rerersing  it  as  to 
the  sum  assessed  as  damages,  and 
affirming  it  as  to  the  interest  allow- 
ed as  damages,  and  directing  that 
the  Judgment  be  so  amended  as  to 
grant  to  the  relator  the  writ  of 
mandamus  without  delay.  ib 


SUPPLEMENTART  PBOCEED- 
INGS« 

Sm  AnAOHMBITTa  1  tO  6. 
BOVD. 


SURPLUS  MONBTS. 

SU  MOBTQAOB,  1. 

SURROGATE. 
Sm  Appeal,  8. 

T 

TRESPASS. 
Sm  Pbocbbb. 

TRUST. 

1.  A  trust  in  respect  to  real  estate 
may  be  established  by  parol  evi- 
dence. Swinburne  Y » Stombume,  568 

2.  S.  having  made  a  written  contract 
with  H.  and  others,  for  the  pur- 
chase of  160  acres  of  land,  on  cred- 
it, died,  leaving  a  widow  and  heirs. 
The  widow,  after  her  husband's 
death,  took  in  her  own  name  for 
the  benefit  of  the  family,  a  contract 
for  60  acres  of  the  land  and  paid 


money  upon  it  At  her  request,  mod 
without  the  knowledge  or  conaeat 
of  the  other  heirs,  A.  S.  took  a 
new  contract  for  the  purchase  of 
the  same  premises,  iq  his  own  name, 
either  for  the  benefit  of  the  family 
or  in  fraud  of  thmr  rights.  He 
subsequently  took  a  deed  from  the 
vendor,  to  himself,  sold  the  land,  and 
received  and  applied  the  avails  to 
his  own  use,  and  reftised  to  acooant. 
J9cM,  1.  That  it  was  competent  for 
the  plaintifft  (who  were  all  of  the 
heirs  of  S.  except  A.  8.,)  to  establiab 
a  trust  in  favor  of  themselves,  as 
against  A.  8.  by  parol.  2.  That  on 
evidence  showing  the  above  facta,  a 
valid  resulting  trust  was  establish- 
ed, and  the  plaintifik  were  entitled 
to  relief,  in  respect  to  their  shares 
of  the  purchase  oooney  received  hy 
A.  S,  on  the  sale  of  the  land.      A 


u 


USURY. 

1.  Usury  is  a  defense  which  can  not 
be  made  available  on  the  trial  of  a 
cause,  unless  it  be  pleaded;  and 
where  the  answer  of  an  indorser 
does  not  show  that  the  contract  of 
indorsement  made  by  him  was 
usurious,  evidence  tending  to  prove 
that  fact  should  be  rejects.  Snyder 
V.  PtoM,  481 

2.  An  indorsement,  as  between  the  in- 
dorsee and  indorser,  Is  a  new  and 
independent  contract,  having  no 
connection  with  a  usurious  con- 
tract between  the  payee  and  the 
person  discounting  it,  and  is  unaf- 
fected by  it.  And  it  is  not  compe- 
tent for  the  indorser  to  say  that 
his  indorsement  is  invalid ;  nor  can 
he,  in  any  event,  set  up  his  own 
illegal  act,  in  taking  usury,  to  de- 
feat a  recovery  against  him,  upon 
the  same  instrument.  •         ib 

8.  A  usurious  agreement  between  the 
first  indorsee  of  a  note  and  one 
who  discounts  the  same  for  his 
benefit  will  constitute  no  defense 
to  an  action  by  the  last  indorsee, 
against  him,  upon  his  contract  of 
indorsement.  »l 

jSm  Mobtoaqb,  6. 


VENDOR  iU7D  PUBCHASEB. 

1.  It  TOMj  now  be  ragarded  as  the  es- 
tablished law  of  this  state,  that 
where  a  parcbaser  takes  possession 
of  premises  under  an  agreement  to 
purchase,  he  can  not  rescind  the 
contract  without  surrendering  the 
possession  ;  and  that  less  diligence 
in  perfecting  the  Utle  is  required 
of  the  owner  when  the  purchaser 
is  in  possession  than  when  he  is  not. 
Tomphm  t.  Svatt,  347 

2.  A  delay,  on  the  part  of  the  Tender, 
or  his  heirs,  to  delirer  the  deed,  for 
a  period  of  ten  years  after  the  time 
fixed  by  the  contract,  furnishes  no 
ground  for  a  rescission  of  the  con- 
tract by  the  rendee,  so  long  as  he 
continues  in  the  undisturb^  pos- 
session of  the  premises,  under  the 
contract.  $'& 

8.  And  the  vendee  can  not  recoyer 
back  the  purchase  money  paid,  so 
long  as  he  retains  the  possession,  ii 

4.  If  a  demand  of  a  deed,  upon  a 
tender  of  the  purchase  money,  on 
the  day  the  contract  was  to  haye 
been  performed,  will  put  the  heirs 
of  the  Tender  in  fault,  the  subse- 
quent taking  possession  of  the 
premises,  by  the  Tendee,  and  occu- 
pation of  them,  will  amount  to  a 
waiTer  qf  that  default,  as  long  as 
the  Tendee*s  possession  continues,  ib 

6.  But  if  the  heirs  of  the  Tender,  or  a 
part  of  them,  are  infants,  and 
therefore  incapable  in  law,  at  the 
time,  of  complying  with  the  de- 
mand, the  only  legal  course  which 
the  Tendee  can  take  to  enforce  the 
liability  cast  upon  the  infant  heirs 
by  the  contract  of  their  ancestor 
and  his  death,  is  to  apply^to  the 
court  to  compel  them  spedflcidly 
to  perform  the  contract.  ib 

6.  If  a  Tendee  takes  possession  of  the 
premises,  under  the  agreement,  with 
knowledge  of  a  defect  in  Uie  tiUe, 
he  thereby  walTes  all  claim  to  re- 
lief on  that  ground.  ib 

7.  He  will  also  waiTe  all  claim  to  re- 
lief on  account  of  such  defect  of 
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title,  by  assenting  to  an  order  of 
the  court  directing  a  spedfie  per- 
formance of  the  contract;  and  by 
his  omission  to  appeal  from  8U(& 
order.  H 


8.  Where  a  Tendee  has  occupied  the 
premises,  and  enjoyed  the  undis- 
turbed use  of  a  water  priTilege,  for 
a  period  of  OTer  twenty  years,  he 
will  be  held  to  haTe  waiTed  any 
right  to  damages  on  account  of  a 
defect  in  the  title  to  the  water,     ib 


9.  In  an  action  to  recoTer  the  pos- 
session of  property,  o%  the  ground 
that  it  was  obtained  from  the  plain- 
tiff, by  the  defendant's  Tender,  by 
a  purchase  thereof  on  credit,  upon 
false  and  fraudulent  representa- 
tions, and  with  the  design  to  dis- 
pose of  it  for  cash  and  then  abscond, 
leaTing  the  purchase  price  unpaid, 
oTidenoe  tending  to  show  other 
purchases  of  property  made  by  the 
defendant's  Tender  ft'om  other  par- 
ties, under  similar  circumstances, 
and  that  he  left  the  price  unpaid 
when  he  ran  away,  is  competent. 
MtOhorm  t.  Bodgm,  486 

10.  Where  property  is  obtained  Arom 
the  owner  by  means  of  a  fhiudulent 
purchase  thereof  on  credit,*  the 
purchaser  giving  his  notes  for  the 
purchase  money,  payable  at  a  fti- 
ture  day;  and  before  the  maturity 
of  the  notes  the  purchaser  absconds, 
after  haTing  transferred  the  prop- 
erty to  a  third  person,  the  original 
Tendor  is  not  bound  to  proceed  in 
disaflSrmance  of  the  contract,  by 
seizing  or  repleTylng  the  goods  im- 
mediately after  the  purchaser  has 
absconded ;  but  is  Justified  in  wait- 
ing until  the  maturity  of  the  notes ; 
and  such  delay  will  not  be  deemed 
a  ratification  of  the  sale.  ib 

11.  Where  a  purchaser  has  absconded, 
learing  the  purchase  money  un- 
paid, the  Tender  is  not  bound  to 
offer  to  "return  to  him  the  notes 
giTen  for  the  purchase  money,  be- 
fore bringing  an  action  to  disaffirm 
the  sale.  It  is  sufficient  if  he  pro- 
duce the  notes  on  the  triU.  ib 

Set  Appbal,  1. 

BOVA  Fini  PVBOHAtlB. 

Dboxbb. 
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INDIX 


TEBDICT. 

Ae  rale  fawril  teilM,  thai  if  a  gen- 
fltml  verdict  is  rendered,  apon  ler- 
eral  coanU  in  a  complaint,  iodm  of 
which  are  good  and  others  state  no 
canse  of  action,  the  Jndgment  en- 
tered upon  the  verdict  is  erroneona 
jny  T.  Awwtl,  824 


w 

m 

WAIVER. 
8m  Bovd^ 

GoXFLAm. 
PutTIM,  7. 
TBlTDpB  AM9  PVBOXAflBB,  7. 

WILL. 

Bee  AhyUr  t.  ifott,  82. 

Fan iUf^lrMT.  rmJMifm,60S. 
/SmLjwaot. 

WITNB8& 

L  In  an  aeUon  for  a  tort,  tried  in 
1864,  eadi  d^eadaat  was,  ander 
Hm  provislone  of  the  code  thra  in 
force,  a  conpeteat  witness  for  his 
ochdefendant,  as  to  any  matter  In 
which  he  was  not  jointly  interested 
with  or  UaUe  with  such  co-defend- 
ant, nA  as  to  which  a  separate  and 
not  a  joint  rerdlct  or  judgment 
eonM  he  rendered.    WUfm  t»  J^ 

117 


%  Accordingly  JM^  that  in  sa  action 
of  trover,  against  IL  and  M.,  where 
the  defendants  annwered  jointly, 
denying  each  and  every  allegation 
of  the  complaint,  and  Justifying 
under  a  title  in  B.  by  virtue  of  a 
mortgage  from  M.,  the  latter  was  a 


competent  witness  for  B.  apon  tlM 
question  whether  B.  was  guilty  of 
any  act  in  respect  to  the  property 
in  controversy,  whiich  would  chargo 
him  as  a  tort-feasor;  they  not  being 
equally  interested  in  that  question, 

a 

8.  BM,  ^itOf  that  a  general  offer  hj 
the  coimsel  who  appeared  for  both 
defendants  "to  call  M.  as  a  wit- 
ness," was  not  to  be  deemed  an' 
offor  made  in  behalf  of  both  de- 
fendants, but  as  an  offer  to  exam- 
ine him  as  to  matters  in  whidi  E. 
was  alon^interested.  i^ 

4.  A  witness  who  has  acted  as  a  book- 
keeper in  breweries  for  several 
years,  and  is  necessarily  acquaint- 
ed with  the  market  price  of  beer 
and  ale,  is  competent  to  testily  as 
to  the  market  value  of  those  arti- 
cles, during  certain  spedfled  years. 
JDrr  V.  McOuin,  446 

6.  A  mortgagor  who  has  conveyed 
•  the  mortgaged  premises  to  another, 
subject  to  the  the  Hen  of  the  mort- 
gage, is  a  competent  witness  for 
his  grantee,  to  show  payment  of 
tlte  mortgage,  in  an  action  brought 
by  the  latter  against  the  assignee 
of  the  mortgage,  in  his  lifetLne, 
and  continued  against  his  execu- 
trix after  his  deau,  to  procure  the 
cancellation  and  discharge  of  the 
mortgage,  or  leave  to  redeem.  liMdt 
V.  CbBibt,  608 

• 

6.  And  though  such  mortgagor  ad- 
mits, in  effect,  in  his  testimony, 
that  the  conveyance  was  made  to 
enable  him  to  be  a  witness  in  the 
suit  his  grantee  was  expected  to 
commence  to  procure  the  cancella- 
tion and  discharge  of  the  mortgsge, 
this  is  not  a  drcnmstanoe  which 
wiU  impair  the  efl^t  of  the  deed, 
as  between  the  parties.  ik 

7.  Bven  if  such  c(teveyanoe  were  a 
deed  of  gift  as  between  the  parties, 
the  defendant  in  that  suit  could  not 
question  the  consideration.  «l 
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